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ADVERTISEMENT 


TO    THE 


SIXTH  EDITION. 


In  the  former  editions  of  this  work,  the  names  of  the 
authorities  referred  to,  have  not  been  given ;  and  many 
inaccuracies  have  by  degrees  obtained  in  the  references 
themselves.  In  preparing  the  present  edition  for  the  press, 
a  most  laborious  comparison  of  all  the  references  with  the 
original  authorities  has  been  made ;  numerous  errors  in 
them  have  consequently  been  detected  ;  and  the  names  of 
the  cases  are  now  introduced  into  the  notes.  A  table  of 
them  is  also  prefixed  ;  and  it  is  confidently  felt,  that  this 
investigation  and  these  additions,  although  for  the  most 
part  mechanical  only,  will  considerably  increase  the  prac- 
tical utility  of  the  work.  The  decisions  since  the  publi- 
cation of  the  last  edition  have  been  incorporated  in  the 
text ;  and  in  all  other  respects,  the  editor  has  endeavoured 
faithfully  to  discharge  the  trust  reposed  in  him.  His 
task  has  been,  from  the  labour  above  mentioned,  particu- 
larly long  and  irksome  ;    but  he  will  feel  himself  repaid  if 

the  present  edition  is  found  as  deserving  as  the  preceding 
ones,  of  the  kind  patronage  of  the  profession. 

Trin.  Ternty  1822. 
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CHAPTER  I. 

■ 

Section  I.   IntrodMCtory  Observations  on  Leases  in  general. 


T\EFINmON  of  a  Lease. — A  lease  is  a  contract  for  the  posses- 
sion and  profits  of  lands  and  tenements  on  the  one  side,  and 
a  recompense  of  rent  or  other  income  on  the  other;  or  it  is  a  con- 
veyance of  lands  and  tenements  to  a  perdon  for  life,  or  years,  or  at 
will,  in  consideration  of  a  return  of  rent  or  other  recompense*  The 
party  letting  the  land  is  called  the  lessor  or  landlord,  and  the  party, 
to  whom  the  lease  is  made,  the  lessee  or  tenant. 

Antiquity  ofLeases^  8^c. — ^It  has  generally  been  supposed,  that  the 
connection  between  landlord  and  tenant  has  gradually  improved 
from  that  of  master  and  slave  into  a  state  of  total  independence,  and 
mutual  interest  in  the  soil.  In  support  of  this  opinion,  we  are  told  (a) 
that  lands  were  originally  occupied  by  bondmen ;  but  as  these  men 
derived  no  profit  from  their  labour,  and  had  consecjuently  no  in- 
terest in  being  industrious,  it  became  necessary  to  have  a  free  man 
to  manage  the  farm,  who  probably  at  first  had  some  acres  set  apart 
to  him  for  his  maintenance  and  wages.  In  progress  of  time,  it  was 
found  more  politic  to  give  him  an  interest  in  the  produce,  first,  by 
iaUowing  him  a  certain  proportion  in  place  of  wages,  and  ultimately^ 
by  reserving  to  the  master  a  yearly  quantity  certain,  and  permftting 

(a)  Kaims*  Hist.  Law  Trac. 
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the  servant  to  retain  the  overplus.  One  further  8tep»  necessary  to 
bring  this  contract  to  its  due  perfection,  was  to  give  the  servant  a 
lease  for  years,  withont  which  he  was  not  secure  that  his  industry 
would  turn  to  his  own  profit.  By  a  contract  in  these  terms  he  ao- 
quired  the  name  of  tenant,  because  he  was  entitled  to  hold  the 
possession  for  years  certain. 

But  the  notion  that  the  cultivation  of  the  ground  was  formerly 
carried  on  by  slaves  alone,  is  contradicted  by  the  evidence  afforded 
by  the  records  and  monuments  of  the  middle  ages  (a),  which  prove^ 
that  while  slavery  existed  in  this  country,  there  were  also  tenants  and 
free  labourers  of  the^ound,  who  held  their  lands  under  lease.  It 
appears  that  the  practice  of  letting  lands  was  known  among  the 
antient  British :  a  proprietor  of  lands  being  permitted  to  let  th^n  for 
a  year  at  his  pleasure,  though  he  could  not  alien  or  charge  them  (&)• 
Those  who  formerly  held  large  districts  and  tracts  of  land  being 
unacquainted  with  the  arts  of  husbandry  and  tillage,  found  it  their 
interest  to  lease  out  their  demesnes,  which,  for  want  of  care  and 
cultivation,  lay  waste,  and  afforded  them  little  or  no  profit.  These 
leases  were  granted  for  years ;  this  mode  of  letting  being  thought 
best  to  answer  the  designs  and  intentions  of  the  lord,  as  well  as  the 
expectations  of  the  tenant:  for  if  they  had  let  them  for  life,  this  had 
given  the  tenants  too  great  a  power  over  the  lord,  because  then  they 
would  have  had  a  property  in  the  freehold,  and  by  suffering  dis- 
seisins or  feigned  recoveries  to  be  had  against  themselves,  might  have 
shaken  or  endangered  the  inheritance  of  the  owner;  and  on  the  other 
side,  if  they  had  leased  their  land  only  at  will,  few  would  have 
chosen  to  bestow  any  great  pains  or  industry  upon  so  precarious,  a 
possession,  which  the  arbitary  will  and  pleasure  of  a  peevish  lord 
might  have  defeated  (c). 

{d)  Thus,  these  estates  were  originally  granted  to  mere  farmers  or 
husbandmen,  who  every  year  rendered  some  equivalent  in  money, 
provisions,  or  other  rent,  to  the  lessors  or  landlords ;  but  in  order 
to  encourage  them  to  manure  and  cultivate  the  ground,  they  had  a 
permanent  interest  granted  them,  not  determinable  at  the  will  of 
the  lord.  Their  possession,  however,  was  esteemed  of  so  little  con- 
sequence, that  they  were  rather  considered  as  bailiffit  or  servants 
who  were  to  receive  and  account  for  the  profits  at  a  settled  pricey 
than  as  having  any  property  of  their  own ;  they  were,  therefore,  not 
allowed  to  have  a  freehold  estate,  but  their  interest,  such  as  it  was, 
vested  after  their  deaths  in  their  executors,  who  were  to  make  up 
the  accounts  of  their  testator  with  the  lord,  and  his  other  creditors* 

(a)  See  Bell  on  Leases,  Ch.  I.  r      (e)  Bac.  A6r.  tit.  Leases. 

(^)  1  Whit.  Manch.  t.  A.p.  377.         |     (tf)  2  BK  Com.  141. 
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and  were  entitled  to  the  stock  upon  the  farm.  The  lessee's  estate 
might  also,  by  the  antient  law,  be  at  any  time  defeated  by  a  com-* 
mon  recovery  suffered  by  the  tenant  of  the  freehold;  which  annihi- 
lated all  leases  for  years  then  subsisting,  unless  afterwards  renewed 
by  the  recoverer,  whose  title  was  supposed  to  be  superior  to  his  by 
whom  those  leases  were  granted. 

While  estates  for  years  were  thus  precarious,  it  is  no  wonder  that 
they  were  usually  very  short,  like  our  modern  leases  upon  rack  rent; 
and,  indeed,  we  are  told  that,  by  the  antient  law  (a),  no  leases  for 
more  than  forty  years  were  allowable,  because  any  longer  possession, 
(especially  when  given  without  any  livery  declaring  the  nature  and 
duration  of  the  estate,)  might  tend  to  defeat  the  inheritance.  Besides, 
such  leases  were  only  made  to  serve  the  occasions  and  exigencies  of 
the  lord  in  cultivating  and  improving  his  demesnes  (&);  not  to  borrow 
money  upon,  or  to  raise  portions  for  daughters,  or  such  other  uses  as 
are  now  made  thereof:  therefore  there  was  no  need  to  extend  them 
to  any  great  length  of  time,  since  they  might  be  renewed  as  often  as 
occasion  required;  the  lessees  likewise,  if  they  were  evicted,  being 
only  to  recover  damages,  it  would  have  been  fruitless  to  prolong 
leases  for  the  term  of  a  thousand  years,  when  the  persons  who  would 
have  to  possess  under  such  leases  had  no  remedy  for  their  damages, 
but  by  recourse  to  the  representatives  of  the  original  lessor.  The 
law,  however,  that  restricted  the  duration  of  leases  for  years  to  forty 
years,  if  it  ever  existed,  was  soon  antiquated  {a) :  for  we  may  observe 
in  Madox's  Collection  of  Antient  Instruments,  some  leases  for  years 
of  an  early  date,  which  considerably  exceed  that  period;  and  long 
terms  for  three  hundred  years,  or  a  thousand,  were  certainly  in  use 
in  the  time  oi  Edward  III.  and  probably  oi  Edward  I.  But  un* 
doubtedly  when  by  the  statute  21  /f.  8.  c.  15.  the  termor  (that  is, 
he  who  is  entitled  to  the  term  for  years)  was  protected  against  these 
fictitious  recoveries,  and  his  interest  was  rendered  secure  and  per- 
manent, long  terras  began  to  be  more  frequent  than  before ;  and 
were  afterwards  extensively  introduced,  being  found  extremely  con- 
venient for  family  settlements  and  mortgages. 

But  though,  at  this  day,  terms  for  years  are  multiplied  to  a  much 
longer  duration  than  they  were  formerly,  and  there  is  ample  remedy 
to  recover  the  term  itself,  yet  the  succession  continues  the  same(i) : 
for  besides  the  reason  already  given,  it  would  be  inconvenient  to  have 
had  one  rule  of  property  for  short  terras,  and  another  for  those  that 
were  longer,  being  all  of  the  same  nature,  and  still  no  more  than 
leases  for  years.  The  difficulty,  also,  of  fixing  the  just  bounds  to 
any  precise  determinate  number  of  years  occurs,  since  one  or  twa 

(a)  3  Bl.  Com.  14d.  (6)  Bac«  Abr.  tit  Leuek 
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years,  more  or  less,  would  have  made  very  little  difference  in  reah 
son,  were  the  boands  affixed  to  leases  of  never  so  long  a  continu- 
ance ;  and  long  or  short  are  only  terms  of  comparison,  as  a  lease 
for  forty  years  is  long  with  respect  to  one  of  eight  or  ten  years,  and 
yet  short  with  respect  to  another  of  a  hundred  years ;  therefore,  that 
there  might  be  an  uniformity  in  the  law,  all  leases  for  years  are 
held  to  be  of  less  value  than  estates  for  life,  as  being  originally  of 
much  shorter  duration;  and  also  because  they  were  under  the 
power  of  the  tenant  of  the  freehold  to  destroy,  and  therefore  are 
considered  only  as  chattels,  and  cast  upon  the  executor. 


Section  II.    Of  the  Requisites  to  a  Lease,  and  how  it  may 

be  made. 

In  every  lease  it  is  requisite  that  there  should  be,  1.  A  lessor 
able  to  grant  it.  2.  A  lessee  capable  of  accepting  it.  3.  A  sub- 
ject-matter that  is  demiseable.  4.  There  must  also  be  the  needful 
ceremonies,  &c. ;  as  where  a  freehold  estate  is  created  by  leasee 
livery  of  seisin  must  be  given  to  the -lessee;  and  where  a  lease  is 
for  a  term  of  years  there  must  be  an  entry  by  him. 
.  No  lease  is  good  unless  it  contains  a  sufficient  degree  of  cer* 
.tainty,  as  to  its  beginning  and  ending;  though  it  may  determine 
prior  to  the  period  for  which  it  is  granted,  in  consequence  of  a 
proviso  or  condition ;  and  all  modem  leases  contain  a  proviso  en- 
abling the  lessor  to  reenter  and  determine  the  lease  on  non-pay- 
ment of  rent,  or  breach  of  the  covenants  (a).  It  is  immaterial 
whether  any  rent  be  reserved  upon  a  lease  for  life,  years,  or  at  will, 
or  not;  except  only  in  the  cases  of  leases  made  by  tenant  in  tail, 
husband  and  wife,  and  ecclesiastical  persons :  of  which  hereafter.. 

By  what  words  made. — The  usual  words  (i),  whereby  a  lease  is 
pade,  are  ^^  demise,  grant,  and  to  farm  let,"  and  whatsoever 
words  amount  to  a  grant  may  serve  to  make  a  lease.  Farm, 
ferme,  fearme^  Jimna^  is  derived  of  the  Saxon  word  "  feormao," 
to  fee,  or  relieve;  because,  in  antient  time,  they  reserved  upon 
their  leases,  cattle  and  other  victual  and  provision  for  their  susten- 
ance^ so  that  a  farmer,  ^nnariuf,  was  one  who  held  his  lands 
upon  paytnent  of  a  rent  or  feorme,  though  at  present,  by  a  gradual 
departure  from  the  original  sense,  the  word  ^*  fitrm''  is  brought 
^  signify  the  very  estate  or  lands  so  holden  upon  Sum  or  rent: 
and  this  word  *^  farm/'  in  a  will  is  sufficient  to  pass  a  leasehold 

(a)  Cniis.  Dig.  U»at^  (&)  Od.  Ut.  45.  Ibid.  5.  %  Bfeek.  31S. 
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•estatey  i£  it  appear  to  have  been  the  testator's  intention  that  it 
ahoold  so  pass  (a). 

Here»  it  may  be  laid  down  for  a  rule,  that  whatever  words  are 
sufficient  to  eacplain  the  intent  of  the  parties,  that  the  one  shall 
diTest  himself  of  the  possession  and  the  other  come  into  it,  for  such 
a  determinate  time,  whether  they  run  in  the  form  of  a  licence,  cove- 
nant, or  agreement,  are  of  themselves  sufficient,  and  will,  in  construc- 
tion of  law,  amount  to  a  lease  for  years  as  effisctually  as  if  the  most 
proper  and  pertinent  words  had  been  made  use  of  for  that  purpose. 

Thus  the  word  *^  dedi  "  is  said  to  be  a  sufficient  word  to  make  a 
lease  for  years  (6). 

So,  a  licence  to  inhabit  amounts  to  a  lease  (c). 

If  therefore  one  '<  license"  another  to  enjoy  such  a  house  or 
land  from  such  a  time  to  such  a  time,  it  is  a  lease  (<2) ;  for  it  is  a 
certain  present  interest,  and  ought  to  be  pleaded  as  a  lease;  it 
may,  however,  be  pleaded  as  a  licence ;  and  if  it  be  pleaded  as  a 
lease  for  years  and  traversed,  the  lessee  may  give  the  licence  in 
evidence  to  prove  it. 

The  words  **  covenant,  grant,  and  agree"  that  A.  shall  have  the 
lands  for  so  many  years,  are  apt  words  to  make  a  lease  for  year% 
and  enure  as  a  lease  (^). 

The  word  <*  covenant"  will  make  a  lease,  though  the  words 
«<  grant  and  agree"  be  omitted  (/). 

Sof  a  covenant}  <*  to  stand  seised"  entered  into  by  the  owner, 
18  a  lease  (g). 

Covenant  and  entry  amount  to  a  lease :  but  a  lease  merely  does 
not  vest  the  estate  in  the  lessee,  but  only  gives  him  a  right  to  enter 
and  possess  it. 

A  paper-writing  was  entitled  **  Memorandum  of  an  Agreement 
between  A,  and  JS.  and  signed  by  them,  expressing  that  in  con- 
sideraticm  of  40/.  A,  doth  agree  to  let,  and  B.  doth  agree  to  take 
a  messuage^  &c.  at  40/.  per  annum  rent,  and  it  is  further  agreed 
that  A*  shall  not  raise  the  rent  nor  turn  out  B.  so  long  as  the  rent 
is  duly  paid  quarterly,  and  he  does  not  sell  any  article  injurious 
to  if.  in  his  business ;"  though  the  terms  do  not  exclude  the  con- 
struction of  actual  demise,  yet  the  import  of  the  whole  looking  to 
scnne  future  instrument,  and  a  more  permanent  interest,  than  from 
year  to  year,  a  demurrer  to  a  bill,  for  specific  performance  against 
if.  who  had  succeeded  in  an  ejectment,  was  overruled  (A). 

(a)  Lane  t.  Ld.  Stanhope.  6  T.  K.  345.      I      (e)  Whitlock  v.  Horton.  Cro.  Jac.  91. 


(4  Co.  Lit.  301.  (b). 

(r)  Right  d.  Oreen  ▼.  Procter.  4  Barr. 
12^209.— HaU  v.  Seabright.  1  Mod.  14.r* 
Anon.    1 1  Mod.  42. 

{d)  Bac.  Abr.  tit.  Leases. 


(/)  Richards  t.  Sely,  S  Mod.  80. 
Ig)  Right  ▼.  Thomas.  3  Burr.  1446. 
{k)  Doe  d.  Warner  ▼.  Brown.  8  EabU  165. 
S.C.14Ver.  156.  409. 
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A  deed  that  the  person  shall  ^  hold  and  enjoy  the  premises  firom 
seven  years  to  seven  years,  for  and  during  the  term  of  for^-nine 
years,"  with  a  proviso  **  that  it  shall  be  void  on  payment  of  so 
much  money,'*  though  intended  only  as  a  collateral  security^ 
amounts  to  a  present  lease  (a). 

One  made  his  will  in  this  manner :  **  I  have  made  a  lease  to 
Jl  S.  for  term  of  twenty-one  years,  paying  but  20s.  rent ;"  this 
was  held  a  good  lease,  or  demise  by  will,  for  twenty«one  years; 
and  that  the  word  *^  have"  should  be  taken  in  the  present  tense^ 
as  dedi  is  in  a  deed  of  feoffment,  to  comply  with  the  intent  of  the 
testator  (&)• 

Articles  by  which  ^^  it  is  covenanted  and  agreed  that  A.  doth  let 
the  said  lands,"  &c*  amount  to  an  immediate  lease  (<r),  and  a  pro* 
visa  that  the  lessee  "  shall  pay  to  the  said  A.  annually,"  &c.  is  a 
good  reservation  of  rent,  and  not  a  condition :  one  of  the  judges^ 
however,  held  it  to  be  a  reservation  and  a  condition  also ;  as  in 
another  case,  where  a  proviso  joined  with  words  of  covenant  made 
it  a  condition  and  a  covenant  also. 

So,  ain  agreement  to  grant  a  lease^  whereby  the  lessor  did  let 
and  set  for  twenty-one  years  from  a  future  day,  shall  be  a  lease  m 
pnesentif  if  the  circumstances  shew  the  party's  intent  so  to  be  (d). 

But  although  no  specific  words  are  necessary  to  create  a  lease, 
yet  there  must  be  words  used  which  shew  an  intention  to  demise. 

Therefore  where  a  lessee  of  tithes  agreed  with  the  owner  of 
lands,  for  certain  collateral  considerations,  not  to  take  tithes  in 
kind  from  the  tenants  of  their  lands  for  twelve  years,  but  to  accept 
a  reasonable  composition  not  exceeding  Ss,  6d.  per  acre;  this  was 
adjudged  to  be  no  lease  (f);  for  1st,  the  rent  affected  to  be  re- 
served is  uncertain ;  under  this  agreement  it  is  at  the  option  of  the 
party  either  to  pay  tithes  in  kind,  or  to  tender  the  reasonable  value 
of  the  tithes,  which  may  be  under  35.  6d.  per  acre;  £dly,  the 
owner  of  the  lands,  the  person  with  whom  the  agreement  is  made, 
is  neither  to  enjoy  any  thing  nor  pay  any  rent;  it  cannot  there^ 
fore  be  a  demise  to  him.  It  can,  at  the  utmost,  amount  to  no 
more  than  a  mere  covenant  with  A.  th^t  JB.  shall  enjoy,  and  creates 
no  lease  to  either. 

So,  where  one  made  a  lease  for  life,  4c  provistim  est,  that  if  the 
lessee  die  within  sixty  y^ars,  then  his  executors  and  assigns  should 
enjoy  the  land  in  his  right  for  so  many  years  as  should  be  behind 
of  the  sixty  years  from  the  date  of  the  lease ;  this  was  held  to  be 

(a)  Evans  ▼.  Thomas.  Cro.  Jac.  172.  Car.  207. 

(&)  Bao.  on  Leases,  163.  (</)  Baxter  d.  Abrabali  v.  Brown.    2  Bl, 

(c)  Harrington  t.  Wise.  Cro.  Etiz.  486.  Rep.  973. 

S.  C.  Noy.  57.— Drake  v.  Munday.  Cro.  (e)  Brewer  v.  Hill.  Aost,  413, 
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only  A  covenant  and  no  lease  (a);  for  which  divers  reasons  are 
assigned  in  the  books;  the  best  however  seems  to  be,  that  he 
having  in  the  first  part  of  the  deed  made  a  lease  in  express  and 
proper  words,  must  be  supposed  to  mean  sometliing  less  in  the 
last  part  of  the  deed,  which  varies  so  widely  in  the  form  of  ex- 
pression, and  which  has  a  natural  and  proper  meaning  of  its  own 
as  a  covenant,  but  cannot  amount  or  come  up  to  a  lease,  without 
violence  and  force  done  to  the  words,  as  well  as  the  intent  of  the 
parties.  This  seems  the  more  probable,  because  it  is  held  clearly, 
that  if  it  had  been  provided  that  if  the  lessor  die  within  sixty 
years,  that  then  he  demised  the  land  to  another  (who  was  also  a 
parly  to  the  deed)  for  so  many  of  the  sixty  years  as  should  be  then 
to  come,  this  would  be  a  good  lease ;  for  here  he  comes  into  the 
very  same  form  of  expression  made  use  of  in  the  first  part  of  the 
deed,  which  was  an  actual  demise,  and  therefore  must  be  supposed 
to  mean  the  same  thing  in  the  latter  part  too,  and  consequently 
such  words  would  make  it  an  actual  demise. 

In  one  case  it  is  said,  that  though  a  grant  <^to  have  and  to 
hold"  land  for  years  he  a  good  lease,  yet  a  grant  to  '^  enjoy"  lands 
in  the  same  manner  is  but  a  covenant  (i);  [but  unless  it  be  with 
reference  to  a  stranger,  it  is  conceived  that  this  opinion  is  erro- 
neous,  if  the  case  itself  be  righdy  reported.] 

For,  a  covenant  **  that  a  stranger  shall  enjoy  such  land  for  so 
many  years  at  such  a  rent,"  does  not  amount  to  a  lease,  but  a 
covenant  (c). 

It  is  said  also,  that  a  covenant  ^^  that  he  shall  permit  the  cove- 
nantee himself  to  hold  the  land  for  so  many  years,"  does  not 
amount  to  a  lease ;  for  it  sounds  only  in  covenant  {c) :  [but  this 
seems  doubtful  at  this  day,  not  merely  because  a  licence  to  inhabit 
amounts  to  a  lease,  but  because  the  intention  of  the  parties  clearly 
is  that  the  one  grants  and  the  other  accepts  a  lease.] 

An  article  '^  that  he  is  content  A.  shall  have  a  lease  for  six 
years,  that  the  rent  shall  be  10/."  does  not  amount  to  a  lease; 
tor  it  appears  to  be  only  instructions  for  a  lease  (<:). 

S09  *'  I  agree  to  let  my  land,"  this  is  no  lease  {d). 

So,  an  agreement  or  covenant  made  between  A.  and  B.  that  C. 
shall  have  such  land  for  years ;  this  being  made  between  strangers, 
cannot  amount  to  a  lease  {e). 

* 

S09  if  A.  covenants  with  B.  that  his  executors  shall  have  such 
land  for  twenty-one  years,  this  cannot  amount  to  a  lease  (e). 
Formerly,  whenever  an  instrument  contained  words  of  present 

(o)  Bac.  Abr.  tit.  Leases,  K.  (flQ  Sweeper  r.  TUndal.  Cro.  Eliz.  156, 

(A)  Evans  ▼.  Thomas.  Cro.  Jac.  172.  (e)  Porry  v.  Allen.  Ibid.  173, 

(jt)  Com.  nig.  tit.  EiUtes. 
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demise,  it  was  held  to  amount  to  an  absolute  lease,  altkoagb 
covenants  were  added  prospective  of  scmie  further  act  to  be  donei 
such  covenants  being  construed  to  be  merely  in  further  assurance. 

Thus  these  words  in  an  instrument,  ^  be  it  remembered  that 
A.  B.  hath  let  and  by  these  presents  doth  demise,"  ^c^  w^re  held 
to  operate  as  a  present  demise ;  although  the  instrument  contakied 
a  farther  covenant  for  a  future  lease  (a). 

So  also  where  before  the  statute  of  frauds  a  party  said,  ^  yott 
shall  have  a  lease  of  my  lands  in  2).  for  twenty-one  years,  paying 
therefore  105.  per  annum^  make  a  lease  in  writing  and  1  will  seal 
it :''  this  was  held  a  good  lease  by  parol,  and  the  making  of  it  in 
writing  was  but  a  further  assurance  (ft). 

So  also  and  for  a  similiar  reason  the  words  "  doth  let"  in  articles 
6f  agreement  have  been  held  a  present  demise,  although  there  was 
a  further  covenant  ^*  that  a  lease  should  be  made  and  sealed,  ac« 
cording  to  the  effect  of  the  articles,  before  a  certain  day  (<;)•'* 

But  a  different  principle  now  prevails.  The  intention  of  the 
parties  is  alone  considered;  and,  to  use  the  words  of  Lord  Chief 
Baron  Qilbert^  *^  if  the  most  proper  form  <^  words  of  learing  are 
made  use  of,  yet  if  upon  the  whole  there  appears  no  such  intent, 
but  that  the  instrument  is  only  preparatory  and  relative  to  a  future 
lease  to  be  made,  the  law  will  rather  do  violence  to  the  words, 
than  break  through  the  intent  of  the  parties,  by  construing  a  pre- 
tait  lease  when  the  intent  was  manifestly  otherwise  {d).     . 

Thus,  an  instrument,  setting  forth  the  conditions  of.  letting  a 
&rm,  the  term  to  be  from  year  to  year,  and  the  lands  to  be  en* 
tered  upon  at  a  period  fixed,  &:c.  and  that  a  lease  was  to  be  made 
npon  these  conditions  with  all  usual  covenants,  at  the  foot  of  which 
instrument  the  intended  lessee  wrote,  '*  I  agree  to  take  the  pre- 
mises at  the  rent  of,  &c.  subject  to  the  covenants,"  was  held  to  be 
an  agreement  for  a  lease,  and  not  a  present  demise;  there  being 
not  only  a  stipulation  for  a  future  lease,  but  time  being  given  to 
prepare  it,  before  the  commencement  of  the  term,  and  no  present 
occupation  as  tenant  contracted  for  (e). 

So,  where  articles  were  drawn  up  as  follows :  ^ <  A.  doth  demise 
bis  close  to  &  to  have  it  for  forty  years,"  and  a  rent  was  reserved, 
with  a  clause  of  distress ;  upon  which  articles  a  memorandum  was 
also  written,  '*  that  the  articles  were  to  be  ordered  by  counsel  of 
both  parties,  according  to  the  due  form  of  law;"  it  was  ruled  that 
the  articles  were  not  a  sufficient  lease  {/). 


(a)  Bany  ▼.  Nugent,  cited  in  Doe  d. 

Jackson  ▼.  Aabbttrnen  5  T.  R.  163-5. 
(&)  Maldon't  Case.  Cro.  Eliz»  33L 
{e)  Harrington  ▼.  Wise.  Cro.  Bliz.  486. 

S.  C  Noy.  57. 


(<0  Bac.  Abr.  tit.  Leases,  164.  Boe  d. 
Abraball  v.  Brown.  S  Blk.  R^  973. 
(e)  Tempest  ▼.  Kawlings.  13  East  18^ 
(/)  Stargka  t.  Paiotcr.Noy.  188. 
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'  S09  Where  the  words  were  *^  A*  doch  agree  to  left,  and  B.  agrees 
16  uke^**  for  a  certain  term  at  a  certain  rent,  all  his  estates,  the 
said  B.  to  enter  iqson  iikB  premises  immediately,  and  it  was  further 
agreed  that  leases  with  the  usual  covenants  should  be  made  and 
executed  by  a  certain  date ;  the  stipulation  that  leases  should  be 
so  drawn,  was  hdd  to  shew  plainly  that  it  was  not  the  intention  of 
the  parties  that  siich  agreement,  although  containing  words  of 
present  demise,  should  operate  as  a  lease,  but  only  to  give  the  de» 
fendant  a  right  to  the  immediate  possession  till  a  lease  could  be 
drawn  (a). 

So  also  where,  upon  an  agreement  stamp,  A.  agreed  to  demise 
and  let  certain  copyhold  premises  for  a  certain  term  at  a  certain 
rent,  and  further  undertook  to  procure  a  licence  to  let  such  pre*- 
mises,  the  Cknnt  held,  that  the  instrument  was  an  executory  agree- 
ment only,  for  two  reasons;  first,  because  if  it  were  held  to  be  a 
lease,  a  forfeiture  would  be  incurred,  which  would  be  contrary  to 
the  intent  of  the  parties,  who  had  cautiously  guarded  against  it, 
by  the  nuertion  of  a  coyoaant  that  a  licence  to  lease  should  be 
procured  from  the  lord;  and,  secondly,  because  the  stamp  was 
conformable  to  the  nature  of  an  agreement  for  a  lease,  and  not 
adapted  to  an  absolute  lease  (&)• 

So  also  where  the  words  were  ^  that  the  said  mills  he  shall  hold 
and  enjoy,  and  I  engage  to  give  a  lease  in,  for  a  certain  term,"  &c. 
it  was  ruled  that  the  words  '^  shall  hold  and  enjoy"  would  have 
cperated  as  words  of  present  demise,  if  they  had  not  been  con- 
tiouled  by  those  which  followed  {c). 

So  also  where  the  words  were  <*  agreed  this  day  to  let  my  house  to 
£•"  for  a  certain  term,  <<  a  clause  to  be  added  in  the  lease  to  give  my 
son  a  power,"  &c.  it  was  considered  to  be  manifest  from  the  latter 
words,  that  a  future  instrument  of  demise  was  contemplated  {d). 

So  also  where,  in  an  instrument  which  contained  words  of  present 
demise,  there  was  no  direct  reference  to  any  future  lease,  but  it  ap- 
peared upon  taking  the  whole  instrument  together,  that  a  future  lease 
was  intended,  the  same  rule  of  construction  prevailed.  In  this  case 
the  agreement  was,  <*  A.  agrees  to  let  to  B.  all  his  farm.  See.  (except 
three  pieces  of  land)  to  hold  for  twenty-one  years,  determinable  at 
the  end  of  the  first  fourteen,  at  the  yearly  rentof  26f.  payable,  &a 
and  at  and  under  all  other  usual  and  customary  covenants  and  agree- 
ments, as  between  landlord  and  tenant  where  the  premises  are  situate: 
A  to  allow  a  pn^rtionate  part  of  the  rent,  for  the  three  pieces  of 
land  above  excepted ;"  and  the  Court  hdd  that  it  only  amounted  to 

(a)  GoodtiUcd.  Estwick  t.  Way.l  T.  R.  (c)  Doe  d.  Jacksoa  ▼,  Aahbunicr.  5  T. 
•735.  R.163. 

{b)  Doe  d.  Coore  ▼.  Clare.  2  T.  R.  739. '       (d)  Doe  d.  ;proixifield  v.  Smith.  6  East,  530 . 
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an  agreement  for  a  leaSe  for  the  foUovdng  reasons :  because^  ^<at  the 
yearly  rent,"  &c.  and  <<  at  and  under  all  usual  covenants,^  &c«  is  not 
the  language  in  which  a  lawyer  would  introduce  into  a  le^^e  the 
technical  covenant  for  further  assurance,  but  contemplates  the  entire 
making  of  an  original  lease^  and  because  no  landlord  or  tenant  of 
common  sense  would  enter  on  a  term  for  twenty-one  years,  without 
ascertaining  what  were  the  terms  on  the  one  side  and  the  other,  by 
which  they  were  to  be  bound  for  that  period,  and  what  was  to  be 
the  rent  apportioned  for  the  excepted  premises  (a). 

But  where  an  instrument  upon  an  agreement  stamp  was  as  follows: 
*^A,  agrees  to  let,  and  B.  agrees  to  take^  all  that  land,  &c,  for  the 
term  of  sixty-one  years  from  Lady-day  next,  at  the  yearly  rent  of 
120/.  and  for  and  in  consideration  of  a  lease  to  be  granted  by  thesaid 
A.  for  the  said  term  of  years,  the  said  B.  agrees  to  expend  2000I* 
in  building  within  four  years  five  houses  of  a  third  class  of  builcUng ; 
and  the  said  A.  agrees  to  grant  a  lease  or  leases  of  the  said  land,  a^ 
soon  as  the  said  houses  are  covered  in,  and  the  said  B*  agrees  to  take 
such  lease  or  leases,  and  execute  a  counterpart  or  counterparta 
thereof:  this  agreement  to  be  considered  binding  till  oneJvUy  prepared 
can  be  produced:**  the  Court  hdd  the  same  to  be  a  lease,  considering  it 
to  be  the  intention  of  the  parties,  that  the  tenant,  who  was  to  expend 
so  much  capital  upon  the  premises  within  the  four  first  years  of  the 
term,  should  have  a  present  legal  interest  in  the  term,  which  was  to 
be  binding  upon  both  parties ;  although  when  a  certain  progress  was 
made  in  the  buildings,  a  more  formal  lease  or  leases,  in  which  per- 
haps the  premises  might  be  more  particularly  described  for  the  con- 
▼enience  of  under-letting  or  assigning,  might  be  executed  (i). 

So  where  the  instrument  was  ^^  A.  agrees  to  let,  and  also  upon 
demand  to  execute  to  £•  a  lease  of  certain  lands,  and  B.  agrees  to 
take  and  upon  demand  to  execute,  a  counterpart  of  a  lease  of  the 
said  lands  for  a  certain  term  at  a  certain  rent ;  the  lease  to  contain 
the  usual  covenants,  and  the  agreement  to  bind  until  the  said  lease 
be  made  and  executed,"  &c.  it  was  held  to  be  a  present  demise ;  and 
that  the  agreement  for  a  future  lease,  with  further  covenants,  was 
for  the  better  security  of  the  parties  (c). 

A  Lease^  how  made. — ^A  lease  may  be  made  either,  1.  by  deed; 
2.  by  writing  without  deed;  or  S.  by  parol  demise; 

A  deed  is  a  writing  sealed  and  delivered  by  the  parties.  Deeds 
are  either  deeds  poll  or  deeds  indented.  The  former  are  commonly 
used  where  the  granting  party  only  seals,  and  there  is  no  need  of 
the  other  party  sealing  a  counterpart,  the  nature  of  the  transaction 

(o)  Morgan  di  Downiog  ▼•  Bitsell.   3'\(h)  Poole t.  Bentley.  Id  Bast.  168. 
Tsunt.  65.  I  (r)  Doe  d.  Walker  v.  Groves,  15  £a8t.244« 
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requiring  no  coyensnt  from  him.  It  can  therefore  rarely  happen 
that  a  lease  is  made  by  deed  poll ;  since  leases  generally  contain  a 
variety  of  mutual  covenants. — ^When  a  lease  is  granted  by  inden- 
tare,  two  parts  or  copies  are  made,  one  of  which  is  executed  by  the 
lessor,  and  delivered  to  the  lessee^  and  is  called  the  original  /  the 
other  is  executed  by  the  lessee^  and  delivered  to  the  lessor,  nnd  is 
called  the  counterpart.  Sometimes  each  part  is  executed  by  all 
parties,  which  renders  them  both  originals. 

As  every  lease  is  presumed  to  be  by  deed,  till  the  contrary  be 
shewn,  so  every  deed  that  is  pleaded  shall  be  intended  to  be  a  deed 
poll,  unless  it  be  alleged  to  be  indented  (a).  Whenever  a  lease, 
therefore,  is  pleaded  as  an  indenture,  it  must  be  so  alleged  (b). 

Parts  of  a  Lease. — A  lease  by  deed  indented  consists  of  the  follow- 
ing parts :  1 .  the  premises;  2.  the  habendum  and  tenendum ;  S.  redden^ 
dumj  or  reservation ;  4.  covenants ;  and  5.  provisoes,  or  conditions. 

The  premises  of  a  lease  are  all  the  parts  that  precede  the  haben" 
dum  (c).  The  office  of  this  part  of  the  lease  is  rightly  to  name  the 
lessor  and  lessee,  and  to  comprehend  the  certain^  of  the  thing  de- 
mised, either  by  express  words,  or  by  that  which  by  reference  may 
be  reduced  to  a  certainty ;  and  the  exception,  or  thing  excepted,  if 
there  be  any.  The  recital  also,  if  there  be  any,  is  for  the  most  part 
contained  in  the  premises. 

A  lease  to  one  for  life,  hahendum  to  his  three  sons  successively, 
but  omitting  to  mention  the  sons  in  the  premises  of  the  deed,  was 
held  to  be  for  life  of  the  father  only,  and  that  the  soits  should  not 
take  in  possession  or  by  way  of  remainder :  for  it  being  limited  to 
the  father  for  his  life^  that  was  a  greater  estate  than  for  the  lives  of 
others ;  and  the  three  sons  were  named  as  persons  to  have  an  estate, 
and  not  to  make  a  limitation  of  an  estate  {d). 

The  habendum  et  tenendum  is  that  part  of  the  lease  (^),  which 
begins  with  "  to  have  and  to  hold,''  and  properly  succeeds  the  pre- 
mises. The  office  of  the  habendum  is  to  name  the  lessee,  and  to  limit 
the  certainty  of  the  estate.  It  may  also  abridge  or  alter  the  gene- 
rality of  the  premises  (J^).  The  habendum^  in  short,  limits,  enlarges, 
ascertains,  and  fixes,  the  meaning  of  the  premises,  but  it  cannot 
contradict  them.  The  tenendum  was  formerly  used  to  denote  the 
lord  of  whom,  and  the  tenure  by  which,  the  estate  was  to  be  holden, 
which  has  long  been  unnecessary ;  it  is  retained  merely  by  custom. 

If  a  man  have  a  lease  for  years  of  land,  and  he,  reciting  this,  by 
the  premises  of  the  deed  grants  all  his  estate  in  the  land,  to  have 


{m)  Rex  ▼.  Little  Dean.  1  Str.  5b5. 
{b)  Spark  V.  Spark.  Cra  Eliz.  658. 
(<>)  Sb«p.  Touch.  75. 
{d)  WjDcbiiiore  ▼•  Habbard.  Cro.  EUz.  57. 


(*)  Shep.  Touch.  75.  Com.  Dig.  tit.  Fait, 
(E.  9.) 
(/)  Cocheo  V.  Heathcote  Lofit,  190, 
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.and  to  bold  the  land  or  the  term  after  his  death,  or  for  part  of  the 
time  only;  in  this  case  iiie  habendum  is  void)  and  the  whole  estate 
jMtfses  immediately  hy  the  jpr^nises  (a). 

An  exception  is  a  olanase  in  a  deed^  whereby  the  lessor  excepts 
.something  out  of  that  which  b€^  has  granted  before  by  the  deed :  and 
being  the  act  4Uid  words  of  the  lessor,  shall  be  taken  strictly  agahist 
him  (&}•  But  (c)  where  an  exception  does  jiot  defeat  the  grants  or 
is  contrary  to  it,  it  must  stand.  In  every  good  ^xceptiont  these 
things  must  alwa^ys  concur ;  1 .  the  exception  must  be  by  apt  words, 
jas  *^  saving  and  excepting/'  ^c*  S.  it  must  be  of  pait  of  th^  thing 
demised,  and  pot  of  some  other  thing;  it  must  be  part  of  the 
thing  only,  and  not  of  all,  the  greater  parU  or  the  effect  of  the 
ihing  granted:  an  exception,  therefore,  in  a  lease,  which  extends  to 
ihe  whole. thing  demised,  is  void  {d) ;  4.  it  must  be  of  such  a  thing 
as  is  severable  from  the  premises  demised,  and  not  of  an  inseparable 
incident;  5.  it  must  be  of  such  a  thing  as  he  that  doth  exc^t  may 
have,  and  which  properly  belongs  to  him.  It  must  be  of  a  particular 
thing  ont  of  a  general,  and  not  of  a  particular  thing  out  of  a  parti- 
cular thing;  6.  it  must  be  certainly  described  and  set  down:  there- 
fore!! if  <Hie  demise  a  manor  excepting  one  acre,  without  setting 
forth  which,  or  what  acre  it  shall  be,  the  exception  is  void.  But  (c) 
if  a  man  be  possessed  of  a  new  house  and  an  old  house,  and  make  a 
jease  with  an  exception  of  the  new  house  for  the  use  of  the  lessor 
when  he  pleases  to  reside  there,  and  at  other  times  for  the  use  of  the 
lessee,  the  new  house  is  well  excepted;  which  exception  is  not 
avoided  by  the  words  <^  at  all  times  to  be  used  by  the  lessee,  when 
the  lessor  doth  not  dwell  there,''  for  that  sentence  doth  not  enure 
as  an  exception  out  of  an  exception,  (which  sets  the  matter  at  large,) 
but  only  as  a  declaration  of  the  lessor's  intention  in  making  tlie  e^ 
ception.     The  latter  words,  however,  make  the  lessee  tenant  at  will. 

So  if  a  man  lease  his  houses,  excepting  his  new  house,  during 
the  term,  this  exception  is  good :  but  if  he  except  it  during  lifo,  it 
is  void ;  or  if  a  man  having  a  term. of  two  houses  for  certain  years^ 
grant  his  houses,  excepting  one  of  them,  for  life,  this  exception  i$ 
void ;  for  the  words  "  during  life,"  qualify  the  exception,  and  shew 
his  intent  that  the  one  house  shall  not  be  excepted  during  the  whole 
term,  and  so  is  void  (c). 

The  reddendum  or  reservation  is  a  clause  in  the  lease,  whereby  the 
lessor  reserves  some  new  thing  to  himself  out  of  that  which  he 
granted  before  {e) :   apd  this  commonly  and  properly  succeeds  th« 


(a)  8hep.  Tooeh.  U4«— Gcnoain  t.  Or- 
chard.  1  Salk.  34^. 
(&)  Shep.  Toucl).  t^. 
(c)  Cudlip  ▼.  RondaU.  12  Mod.  14.  S. 


C.  3  Salk.  156.^*Stiikeley  t.  BuUer.  liob. 
168.  73^-.Dyer,  364^  (b.) 

{ft)  Dowell  V.  Collins.  Cro.  Eliz.  & 

{e)  Sbepb  Touch.  Sa 
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tenendum^  and  is  usually  made  by  the  words  "yielding  And  payings" 
and  such  like.  In  every  good  reservatioi],  these  things  must  ^ways 
concur:  1.  it  must  be  by  apt  words;  2.  it  must  be  of  some  other 
thing  issuing  or  coming  out  of  the  thing  granted^  and  not  a  part  of 
the  thing  itself,  nor  of  some  thing  issuing  out  of  another  tbii^;  9. 

■ 

it  must  be  of  such  a  thing  whereunto  the  grantor  may  havie  resOrt 
to  distrain ;  4.  it  must  be  made  to  one  of  the  granton,  and  not  to  a 
stranger  to  the  deed. 

A  covenant  is  a  clause  of  agreement  contained  in  theleasef  whereby 
either  party  is  bound  to  do,  perform,  or  give  something  to, the  other. 

A  condition,  or  proviso,  is  a  clause  of  restraint  in  the  lease, 
which  is  commonly  expressed  by  the  words  *^  provided,"  or  "  pro- 
vided always,"  or  words  similar  (a). 

Formalities  requisite. — It  is  requisite  that  the  respective  parties,  the 
lessor  and  lessee,  whose  deed  the  lease  is,  should  seal,  and  now  in 
almost  every  case^  sign  it  also:  an  instrument  not  under  seal,  is  no 
deed,  for  a  seal  is  essential  to  a  deed  (6).  The  neglect  of  signing, 
and  custom  of  resting  only  on  the  authority  of  seals,  remained  very 
long  among  us ;  for  it  was  held,  in  all  our  books,  that  sealing  alone 
was  sufficient  to  authenticate  a  deed.  The  common  form  of  attest- 
ing deeds,  <<  sealed  and  delivered,"  continues  in  great  measure  to 
this  day;  notwithstanding  that  the  statute  29  C  2.  c,  5.  commonly 
called  "The  Statute  of  Frauds  and  Perjuries,"  revives  the  Saxon 
custom,  and  expressly  directs  the  signing  in  all  grants  of  lands.and 
many  other  species  of  deeds :  in  which,  therefore,  signing  seems  to 
be  now  as  necessary  as  sealing,  though  it  has  sometimes  been  held 
that  the  one  includes  the  other. 

The  lease  must  also  be  delivered,  either  by  the  parties  themselves, 
or  their  certain  attorney  or  attomies,  .which  delivery  is  also  ex- 
pressed in  their  attestation  <^ sealed  and  delivered,"  for  delivery  makes 
it  a  lease  (c).  Almost  any  manifestation,  however,  of  the  party's 
intention  to  deliver,  if  accompanied  by  an  act  importing  the  same, 
will  constitute  a  delivery.  If  the  date  be  false  or  impossible,  the 
delivery  ascertains  the  time  of  it.  If  another  person  seals  the  deed, 
yet  if  the  party  delivers  it  himself,  he  thereby  adopts  the  sealing, 
and,  by  a  parity  of  reason,  the  signing  also,  and  makes  them  boUi 
his  own.  Every  deed  shall  be  intended  to  be  delivered  on  the  day 
it  bears  date,  unless  the  contrary  be  proved. 

The  last  requisite  is  the  attestation  or  execution  of  the  lease  in 
Ae  presence  of  witnesses,  though  this  is  necessary  rather  for  the 
preservation  of  the  evidence,  than  to  constitute  the  essence  of  the 

<«)  Gb.  lilt.  35.  I  d.  Hodson  v.  Staple.  2  T.  R.  685.  95. 

W  2  Bl.  Com.  297.  3  InsU  16<\— Doe   |      (c)  Co.  liU.  36.  2  BI.  Com.  307. 


16  Of  r^Utering  LeASts.  {[Chap.  L 

longer  period  than  three  yelirs»  enares  otAy  as  a  tenancy  at  mU^ 
aad  until  the  lessor  does  scMttie  act  aokoowledging  the  lessee  as  his 
tenant,  the  lessee  may  be  ejected  at  any  momeDt*  But  when  the 
lessor  has  accepted  rent^  or  otherwise  acknowledged  a  tenancy^ 
the  lessee  becomes  tenant  from  year  to  year,  and  holds  under  the 
^  terms  of  the  lease  in  all  respects  except  as  to  the  duration  of  the 
term  (a). 

A  lease  for  three  years  to  commence  inJiOuro  by  parol,  is  not 
warranted  by  the  Statute  of  Frauds  {b). 

.  Butalease  by  parol  fora  year  and  a  half,  to  oooMneace  after  the 
expicatton  of  a  lease  which  waats  a  year  of  expiring,  is  a  good 
lease  within  the  statute ;  for  it  does  not  exceed  three  years  firopa 
the  making  (c). 

If  land  be  leased  to  A*  for  a  year«  and  so  from  year  to  year  as 
long  as  both  parties  shall  agree,  this  is  a  lease  for  two  years  certain ; 
and  if  the  lessee  hold  on  after  two  years,  he  is  not  a  lessee  at  will, 
(as  the  old  opinion  was)  but  fbr  a  year  certain,  and  his  lease  is  not 
determinable  till  that  year  be  ended ;  for  his  holding  on-  is  an 
agreement  to  the  ori^nal  contract :  and  such  executory  contract  is 
not  void  by  the  Statute  of  Frauds,  for  there  is  no  term  for  above 
two  years  ever  subsisting  at  the  same  time;  and  there  can  be  no 
fraud  to  a  purdiaser,  for  the  utmost  interest  that  can  be  to  bind 
him  can  be  only  for  one  year.  But  if  the  original  contract  were 
only  for  a  year  at  BL  per  awn.  r^t,  withont  mentioning  any  time 
certain,  it  would  be  a  tenancy  at  will  after  the  expiration  of  the 
year ;  unless  there  was  some  evidence;  by  a  regular  paymentx^f 
rent  annually,  or  half  yearly,  that  the  intent  of  the  parties  was  that 
he  should  be  a  tenant  for  a  year  [d). 


Section  IIL     Of  registering  Leases. 

The  registry  qf  deeds  has  been  rendered  necessary  in  particular 
parts  of  the  kingdom,  by  certain  statutes  passed  at  various  periods 
of  time,  in  order  to  prevent  the  frauds  which  were  practised  by 
means  of  secret  transfers  and  prior  mortgages. 

The  statute  fi  and  5  Ann.  c.  4.  enacts,  that  a  memorial  of  all 
deeds  and  conveyances  made  and  executed  in  the  West-Riding  of 


(a)  Doe  d.  Shore  ▼.  Porter.  3  T.  B.  13. 
*— <iooatitle  d.  Oallaway  tr.  Herbert.  4T.  K 
£80.— Doe  d.  De  Cotte  v.  Wartoo.  8  T.  R. 
8« — Doe  d.  Jackson  v.  Ashbamer.  5  T.  R.  1 63. 

(6)  Anon.  12  Mod.  610.  Rawlins  r. 
Turner.  Ld.   Ray.  736. 


(c)  Bull.  N.  P.  1T7 — ^Reyley  v.  Hicka.  1 
Str.  651. 

(rf)  A^rd  V,  King.  Cro.  EI12.  Tf5*— 
Leighton  v.  Theed.  2  Salk.  414^— Harris  v. 
£?ans.  1  WiJ.  262. 
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the  cotui^  of.  Yotkj  after  Siptember  29^  1704 ;  whereby  any  honors, 
manorsy  lands,  &c.  may  be  any  way  affected  in  law  or  eqaity,  may, 
at  the  election  of  the  party  oi"  parties  concerned,  be  registered  in  an 
oflice  to  be  kept  at  Wakefiddj  in  the  said  Riding,  for  that  purpose ; 
which  memorial  must  be  written  and  directed  to  the  register  of  the 
said  office ;  and  must  be  under  the  hand  and  seal  of  some  or  one 
of  the  grantors  or  grantees,  his  or  their  guardians  or  trastees, 
attested  by  two  witnesses,  one  whereof  to  be  one  of  the  witnesses 
to  the  execution  of  such  deed  or  conveyance  :  which  witness  shall, 
upon  oath  before  the  said  register  or  his  deputy,  prove  the  sign- 
ing and  sealing  of  the  said  memorial,  and  the  execution  of  the 
deed  or  conveyance  therein  mentioned  i  and  that  every  such  memo- 
rial shall  contain  the  date  of  such  deed  or  conveyance,  and  the 
names  and  additions  of  all  the  parties  thereto,  with  the  places  of  their 
abode ;  and  shall  also  mention  the  honors,  manors,  lands,  S^c.  con- 
tained in  such  deed,  Sfc.  and  the  names  of  the  parishes,  %c.  wherein 
they  are  situated;  every  deed  or  conveyance  that  shall,  at  any 
time  after  such  memorial  is  so  r^stered,  be  made  and  executed  of 
the  honors,  manors,  lands,  4*^.  or  any  part  thereof  contained  in 
Mch  memorial,  shall  be  adjudged  fraudulent  and  void  against  any 
snbsec^ent  purchaser  or  mortgagee  for  valuable  consideration ; 
inilest  such  memorial  thereof  shall  be  registered  as  the  act  requires, 
befiire  the  registering  of  the  memorial  of  the  deed  or  conveyance 
tiader  which  such  subsequent  purchaser  or  mortgagee  shall  claim. 

The  statute  6  Ann.  c.  35.  contains  provisions  of  a  similar  nature 
with  respect  to  the  East-Riding  of  the  same  county,  and  the  town 
of  Xtngstan^pon-Ihillf  and  appoints  the  Register-office  to  be  kept 
m  Beverly  in  the  said  Riding. 

The  statute  8  6.  fi.  c.  6.  contains  provisions  cf  a  similar  nature 
with  respect  to  the  North-Riding  of  the  same  county. 

The  statute  7  Ann.  c.  20.  contains  provisions  of  a  similar  nature 
with  respect  to  the  county  of  Middlesex.  The  Master  of  the  Kin^s 
Bench  to  be  the  Register  who  may  appoint  a  deputy,  both  of  them 
to  be  under  the  controul  of  the  Lord  Chancellor^  by  whom  rules 
may  be  made  for  the  management  of  the  office,  which  is  to  be 
kept  in  or  near  the  Inns  of  Court  or  Chancery.  The  registers 
to  endorse  a  probate  of  every  deed  so  registered,  which  certificate 
shall  be  allowed  as  evidence  of  such  registry  in  all  courts  of 
record  whatsoever.  Upon  certificate  and  proof  made  to  the  regis- 
ter that  money  due  on  a  mortgage  entered  in  the  registry  has  been 
satisfied,  the  register  shall  make  an  entry  thereof  in  the  margin 
against  the  enrollment. 

By  statute  25  G.  2.  c.  *.  the  deputy  of  the  chief  clerk  of  the 
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17m//  Benchf  is  appointed  a  register  for  Middlesex^  instead  of  the 
chief  clerk. 

By  these  statutes,  deeds,  conveyances^  and  devises  by  will  dnll  be 
void  against  subsequent  purchasers  and  mortgagees,  unless- registered 
before  the  conveyances  under  which  they  claim ;  also  no  judgment^ 
statute,  or  recognizance,  shall  bind  any  lands  in  those  counties,  but 
iirom  the  time  a  memorial  thereof  shall  be  entered  at  the  Register- 
office*  But  the  acts  do  not  extend  to  copyhold  estates,,  leases  at 
rack-rent,  or  to  any  leases,  not  exceeding  twenty-one  years,  where 
the  possession  goes  with  the  lease  \  nor  to  any  chamber  in  the  inns 
of  court. 

The  intention  of  the  register  act  plainly  is  to  secure  subsequent 
purchasers  and  mortgagees  against  secret  conveyances  and  fraudulent 
incumbrances  (a). 

Where  a  person  had  no  notice  of  a  prior  conveyance,  there  the  re- 
gistering of  his  subsequent  conveyance  shall  prevail  against  the  prior  ; 
but  if  he  had  notice  of  a  prior  convepnce,  then  that  was  not  a  secret 
conveyance  by  which  he  could  be  prejudiced.  The  enacting  clause 
which  says  "  that  every  such  deed  shall  be  void  against  any  subset 
quent  purchaser  or  mortgagee,  unless  the  memorial  thereof  be  regis- 
tered  4*^/'  gives  them  the  legal  estate,  but  doefs  not  say  that  such 
subsequent  purchaser  is  not  left  open  to  any  equity  which  a  prior 
purchaser  or  incumbrancer  may  have  \  for  he  can  be  in  no  danger 
where  he  knows  of  another  incumbrance,  because  he  might  then  hiave 
stopped  his  hand  from  proceeding.-*The  operation  of  the  register  act 
7  Ann*  c.  20.  and  that  for  the  enrollment  of  bargains  and  sales  27  H. 
8.  and  the  construction  of  them,  are  the  same  ;  and  it  would  be  a  most 
mischievous  thing,  if  a  person  taking  advantage  of  the  legal  form  ap- 
pointed by  an  act  of  parliament,  might  under  that  protect  himself 
against  a  person  who  had  a  prior  equity,  of  which  he  had  notice  {a). 

The  register  act  is  notice  to  every  body,  and  the  meaning  of  it  was 
to  prevent  parol  proofs  of  notice  (3).  It  is  only-  in  cases  of  fraud 
that  the  Court  of  Chancery  have  broke  in  upon  the  act,  although  one 
incumbrance  was  registered  before  another :  and  though  clear  notice 
IS  a  proper  ground  of  relief,  suspicion  of  notice  will  not  suffice. 

A  registered  conveyance  therefore,  of  premises  in  Ariddlesex  for  a 
valuable  consideration,  was  established  against  a  prior  devise  not  re- 
gistered ;  the  evidence  of  notice,  which  ought  to  amount  to  actual 
fraud,  not  being  found  (r ). 

But  notwithstanding  that  it  was  said  that  the  register  act  is  notice 
to  every  body,  registration  in  Middlesex  of  an  equitable  mortgage 
was  held  not  presumptive  notice  of  itself  to  a  subsequent  legal  mort- 
gagee, so  as  to  take  from  him  his  legal  advantage  {i). 


(tf)  Le  Neve  v.  Le  Neve.  3  Atk.  646-51. 
S.  C.  Amb.  436. 
{b)  Hinc  T.  Dodd.  %  Atk.  S75. 


{c)  JoIIand  v.  Stainbridge.  3  Yes.  478. 
(i}  MoKcock  y,  Dickiw  Anbl  678: 
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So>  after  an  assignment  of  a  mortgage,  payments  to  the  mortgagee 
without  notice,  must  be  allowed  by  the  assignee ;  the  registry  (the 
premises  being  in  Middlesex),  not  being  notice  for  this  purpose  {a). 

Registering  an  assignment  is  not  registering  the  lease.  Therefore, 
where  the  defendant  claimed  under  a  lease  made  in  1 730,  which  was 
soon  after  mortgaged,  and  in  1731,  sold  out  and  out  to  the  defend- 
ant ;  the  original  lease  was  not  registered,  but  the  first  mortgage  of 
it,  and  the  defendant's  purchase,  were :  and  it  not  being  a  lease  iX 
rack-rent,  the  question  was,  whether  this  was  a  registry  within  the 
meaning  of  7  jlrm.  c.  20  ?  and  the  Chief  Justice  [Holt)  held  it  nOt  to 
be  sufficient ;  for  the  act  says  the  deed  under  which  the  party  claims, 
with  the  witnesses  names,  shall  be  registered ;  and  of  this  a  subsequent 
purchaser  can  have  no  notice  by  the  bare  registry  of  the  assignment, 
and  it  is  also  required  that  the  original  be  produced  to  the  officer  (3). 

On  a  proviso  in  a  lease  of  lands  of  the  Duchy  of  Lancaster^  accord- 
ing to  Stat.  27  H.S.  c,  II.  that  it  should  be  enrolled  with  the  auditor ; 
the  certificate  of  the  auditor  on  the  margin  was  held  to  be  sufficient 
evidence  of  the  enrollment  (r). . 

If  a  memorial  is  executed  by  any  party  to  a  deed,  resident  in  the 
4netropolis,  whether  it  be  grantor  or  grantee,  and  it  is  convenient  to 
the  witness  to  attend  at  the  registering  office,  the  oath  of  such  execu- 
tion is  administered  verbally,  in  the  following  terms :  <<  You  swear 
that  you  saw  this  memorial  signed  and  sealed,  and  the  deed  to  which 
it  refers  duly  executed  by  the  party  (or  parties)  thereto,  whose  exe- 
cution 70U  have  attested  (J):  '*  and  it  is  not  necessary,  in  such  case, 
to  affix  an  affidavit  stamp,  or  any  other,  to  the  parchment  on  which 
such  memorial  is  written.  But  if  the  memorial  is  necessarily  executed 
by  all  parties  in  the  country,  and  there  sworn,  the  affidavit  must  be 
engrossed  on  the  proper  stamp,  and  may  be  either  written  under,  or 
annexed  to,  the  memorial.  It  must  be  on  parchment,  and  its  form 
will  be  found  among  the  precedents  in  the  Appendix. 

It  being  often  found  more  convenient  to  obtain  the  registry  of  an  in- 
strument by  a  representative  of  a  deceased  party,,  under  some  one  of 
the  designations  of  heir,  executor,  administrator,  guardian,  or  trustee, 
than  by  any  of  the  survivors,  who;  if  grantors,  may  perhaps  hesitate  to 
do  justice  i  and  as  the  direction  of  the  act  does  not  convey  a  very  dis- 
dnct  idea  of  the  manner  in  which  thef  registry  by  such  representative 
is  to  be  effected,  it  may  be  useful  to  premise,  that  the  instrument  to 
be  registered,  notwithstanding  it  is  already  sufficietitly  executed  for 
gcoeral  legal  purposes,  must,  in  addition,  be  sealed  and  delivered  by 
die  person  requiring  the  registry,  as  if  lie  was  a  party  in  his  own 
right  (J) ;  and  such  person  must  also  sign  and  seal  a  memorial,  which 

(a)  Williams  v.  Sorrell.    4  Ves.  389.  (0   Kinnerslcy  v.  Orpc.    x  Dougl.  s6. 

(I)  Haaeycomb   d«   Halpcn  v.  Waldron.         (d)  Rigge  on  xegistering  Deeds.    74. 
ftScr.1064. 
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^ill  be  varied  from  the  usual  form  where  tt  refers  to  witnesses.  fSce 
Appendix.]  An  alteration  in  this  case  is  to  be  written  undeFi  or  in- 
dorsed on  the  instrument  in  the  following  terms :  «  Sealed  and 
delivered  by  C  D.  one  of  the  executors  (or  otherwise)  of  the  within- 
named   A,  B.  (for  the  purpose  of  registering),  in  the  presence  of 

/'    In  respect  to  the  parties  to  the  deed  residing  out  of  town,  if 

such  deed  appears  properly  executed  and  attestedj  the  proof  of  its 
executioni  and  that  of  the  memorial  by  any  one  of  the  parties  (conso- 
nant to  the  form  of  oath  contained  in  the  preceding  paragraph)  will 
render  any  affidavit  from  the  country  useless :  neither  is  it  material 
that  the  witness  should  see  the  same  party  execute  the  deed  who 
signs  and  seals  the  memorial ;  for  instancci  if  the  deed  be  made  from 
A.  to  B.  and  the  witness  attests  the  execution  of  the  deed  by  the 
former,  his  seeing  the  memorial  executed  by  B.  will  suffice.  It 
will  be  requisite,  however,  in  such  memorial  to  state  the  other  attes- 
tation (or  attestations,  if  more  than  one,)  to  the  deed,  with  the  de- 
scriptions of  all  the  witnesses.  [For  more  particulars  respecting  these 
acts,  the  reader  is  referred  io  Mr.  Rigg^s  Observations  on  the  Sta- 
tutes for  registering  Deeds.] 

A  lessee  of  land  in  the  Bedford  Level  cannot  object 'to  an  action 
by  his  landlord  for  a  breach  of  covenant  in  not  repairing,  tfiat 
the  lease  was  void  by  the  stat.  of  15  Car.  2.  e.  17.  for  want  of 
being  registered,  such  act,  enacting  that  <<  no  lease,  &c.  shonld 
be  of  force,  but  from  the  time  it  should  be  registered,"  not  avoid- 
ing it  as  between  the  parties  themselves,  but  only  postponing  its 
priority  with  respect  to  subsequent  incumbrances  registering  their 
titles  before  {a). 

(«)  Hodson  V.  Sharpe.    lo  East,  350. 
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Section  I.    Of  Agreements  for  Leases,  and  the  Remedies 

thereon. 


XT7E  have  already  seen  that  where  an  agreement  for  a  lease 
^  ^  tains  words  of  present  demise,  and  there  are  circumstances 
from  which  it  may  be  collected  that  the  tenant  was  meant  to  hane  an 
immediate  legal  interest  in  the  term,  such  an  agreement  will  amount 
to  an  actual  lease;  and  also,  on  the  other  hand,  that,  although  words 
of  present  demise  are  used,  yet  if  it  appears  on  the  whole,  that  no 
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legal  interest  was  intended  to  passi  and  that  the  agreement  was  only 
prcpaiatorf  to  a  future  lease  to  be  madci  the  construction  will  be 
goremed  by  the  intention  of  the  parties,  and  the  contract  will  be  held 
not  to  amount  to  more  than  merely  an  agreement  for  a  leasej  which 
equity  will  enforce. 

An  agreenient  to  lease  at  a  certain  renty  and  that  the  lessor  should 
not  tmrn  out  the  tenant  so  long  as  he  paid  the  rent,  and  did  not 
selly  &c.  any  article  injurious  to  the  lessor's  business,  creates  only 
a  tenancy  from  year  to  year,  determinable  by  either  party  giving  a 
r^ubr  notice  to  quit^  for  it  must  otherwise  operate  as  a  lease  for 
life,  which  cannot  be  created  except  by  deed  (a). 

It  was  fomjierly  hdd  that  an  agreement  for  a  lease  formed  as  valid 
a  defence  to  an  action  of  ejectment  as  a  lease  itself  would  do ;  but  it 
is  now  clear  that  an  agreement  for  a  lease  cannot  in  any  case  avail  at 
law  after  a  regular  notice  to  quit  {b). 

An  agieement  to  make  a  lease  is  a  good  lease  in  equity,  and  a  con- 
firmation of  such  lease  by  him  in  remainder  is  a  good  lease.  Hamilton 
V.  Lady  Cardress^  H.  Bronwfs  Cos.  in  Pari,  by  Tomlins. 

An  agreement  for  a  lease  from  a  dean  and  chapter,  executed  by  the 
dean  for  himself  and  chapter,  though  signed  by  him  only,  shall  bind 
the  chapter  notwithstanding  (r }. 

If  an  agreement  be  by  A.  B,  and  C.  to  make  a  lease,  and  it  is  exe- 
cntcd  by  A.  it  shall  be  decreed  that  B,  and  C,  who  were  the  sons  of 
jt.  aball  execute  it,  though  the  agreement  was  by  parol ;  for  it  was 
out  of  the  statute  (</). 

With  respect  to  parol  agreements,  it  is  an  established  rule  (/),  that  a 
parol  agreement,  part  performed,  is  not  within  the  provisions  of.  the 
statute  of  Frauds,  but  will  be  decreed  to  be  executed  by  a  Court  of 
Equity;  for  where  a  part  of  the  agreement  is  performed  on  one  side, 
it  is  but  common  justice  that  it  be  carried  into  execution  (f).  Plea, 
therefore,  of  the  statute  of  Frauds  to  a  bill  for  discovery  of  a  parol 
agreement,  part  performed,  will  not  be  allowed.  So  a  parol  agreement, 
confessed  or  in  part  executed,  is  binding  (g). 

As  to  what  acts  amount  to  a  part  performance,  the  general  rule  is, 
(&)  that  the  acts  must  be  such  as  could  be  done  with  no  other  view  or 
design  than  to  perform  the  agreement,  and  not  such  as  are  merely  in- 
troductory or  ancillary  to  it.  A  tender  of  conveyances,  therefore,  is 
not  part  performance  of  an  agreement;  it  must  be  something  in  actual 

(d)  Hcighter  v.  Sturman.  x  Vcm.  aio. 

{e)  Whitchurch  v.  Bevis.  %  Bro.  Rep. 
566.  Walker  v.  WiOker.  %  Atk.  zoo. 
Earl  of  Ayleaford's  Case,    a  Str.  783. 

(/)  ScwcU  V.  Bridge,    i  Vca.  497. 

ii)  Potter  V.  Potter.    Ibid.  437-41* 

(if)  Gunter  v.  Halscy.    AmbL  j86. 


(tf)  Doc  d.  Warner  ▼.  Browo.  8  East,  165. 

ti)  Weakly  d.  Yea  v.  BucknelL  Cowp. 
473-  Goodcitle  d.  Estwick  v.  Way.  x .  T.  R. 
735*  Doe  d.  Hodsoa  v.  Staple.  a.T.  R.684* 
Roc  d.  Read  V.  Read.    8  T.  R.  XX8-123. 

(c)  Com.  Dig.  tit.  Agreement.  Dean  and 
Ouf^  of  Ely  r«  Sir  Simeon  Steward.  7,  Atk. 
44. 
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execution  of  the  contract,  not  merely  towards  the  execution  :  thus^  in 
a  letter,  «  I  will  give  16,500/."  answer,  "  I  will  not  take  less  than 
17,000/."  answer  returned,  "I  will  give  17,000/."  this  is  not  an 
agreement  executed  in  writing  within  the  Statute  of  Frauds  {a). 

Delivery  of  possession,  however,  or  payment  of  money,  is  a  part' 
performance  of  an  agreement  not  reduced  into  writing  [b)  :  for  deli- 
very of  possession  by  a  person  having  possession  to  the  person  claim- 
ing under  the  agreement  is  a  strong  and  marked  circumstance  (r). 

Thus,  upon  an  agreement  for  the  surrender  of  a  term  where  the 
lessor  accepts  the  key,  he  shall  be  bound  to  accept  of  the  surrender  {d)^ 
— But  though  taking  possession,  or  such  other  act  in  pursuance  of  an 
agreement,  is  sufficient  evidence  to  have  the  agreement  decreed,  yet 
the  circumstance  of  vendees  ordering  conveyances  to  be  drawn  in 
pursuance  of  a  parol  agreement,  and  going  several  times  to  see  the 
premises,  and  a  letter  from  the  vendor,  mentioning  the  agreement,  but 
not  the  price,  will  not  induce  the  Court  to  decree  a  performance ;  nor 
will  sending  an  appraiser  to  value  the  thing  agreed  for  {e). 

So  in  another  case,  it  is  said  that  where  a  man,  on  promise  of  sr 
lease  to  be  made  to  him,  lays  out  money  in  improvements,  he  shall 
oblige  the  lessor  afterwards  to  execute  a  lease,  because  it  was  executed 
on  the  part  of  the  lessee  (/). 

Therefore  {g\  where  a  lessor  made  a  verbal  promise  to  his  lessee 
to  secure  him  in  the  possession  of  the  premises  during  the  lessee's' 
life,  in  consequence  of  which  promise  the  lessee  made  considerable 
alterations  and'  improvements,  and  after  the  lessor's  death,  a  memoran^ 
dum  of  this  promise  was  found  among  his  papers,  wherein  he  ex- 
pressed a  hope  that  the  same  would  be  observed.  Lord  Thurlow  held 
that  the  memorandum  took  the  case  out  of  the  Statute  of  Frauds,  and 
directed  a  lease  to  be  made  for  ninety-nine  years,  determinable  on  his 
life. 

But  the  bare  entry  of  a  steward  in  his  lord's  contract  book  with 
his  tenants  is  not  an  evidence  of  itself  that  there  is  an  agreement  for 
a  lease  between  the  lord  and  one  of  the  tenants,  but  must  be  sup-' 
ported  by  other  proqf  (A). 

Plaintiff,  pursuant  to  a  parol  agreement  for  a  building  lease  of 
Wiidhouse,  had  proceeded  to  pull  down  part  and  build  part.  Before 
any  lease  executed,  the  owner  of  the  soil  died.  The  defendants,  his 
representatives,  knew  nothing  of  the  matter,  and  insisted  on  the  Sta- 
tute of  Frauds.    The  Lord  Keeper  dismissed  the  bill,  but  on  appeal 


{a)  Popham  v.  Eyre.    Lofft.  786. 
{b)  Lacon  v.  Mertens.    3  Atk.  i.  4. 
\c)   Wills  V.     Stradling.     3  Ves.   375-8. 
{d)  NstchboU  V.  Porter,     a   Vcrn.  112. 
(r)  Clerk  v.  Wright,    i  Atk.  Z2.    x  £q. 
Cas.Abr.  20* 


(/)  Prcc  Chan.  561. 

{g)  Allan  ▼.  Bower.  3  Bro.  R.  Z49. 
ied  vide  Clinan  v.  Cooke,  z  Scho.  &  LefiDj. 
36-37. 

{i)  Charlwood  v.  Duke  of  Bedford,  z  AtJU 

497-499« 
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to  the  Lords  in  Parliamenti  his  dismission  was  reversed,  and  a  build- 
ing lease  decreed  (^i). 

If  there  be  a  parol  agreement  for  a  lease  for  twenty-one  years,  and 
lessee  enter  and  enjoy  for  several  (as  for  example,  six)  years,  he  shall 
not,  upon  a  bill  brought  to  compel  him  to  execute  a  counterpart  for 
the  vesidue  of  the  term,,  plead  the  statute  {h). 

For  an  agreement,  though  not  in  writing,  being  executed  on  one 
part  and  an  enjoyment  accordingly,  equity  will  not  avoid  it,  as  it  has 
been  already  carried  into  execution  {c). 

But  [i)  where  a  bill  was  by  a  tenant  of  a  farm  for  a  specific  per- 
formance of  a  parol  agreement  for  a  new  lease,  stating  improvements 
made  at  a  considerable  expense  and'  continuance  of  possession  after 
the  expiration  of  the  old  lease,  and  payment  of  an  increased  rent 
under  ihe  agreement,  the  plea  of  the  Statute  of  Frauds  was  ordered  to 
stand  for  an  answer,  with  liberty  to  except. 

Bill  for -specific  performance  of  a  parol  agreement  for  a  lease  within 
the  Statute  of  Frauds  charging  possession  taken  under  the  agreement 
and  other  acts  of  part  performance ;  plea  of  the  statute  and  answer 
not  denying  the  acts  alleged  as  a  part  performance,  but  stating,  that 
being  advised  that  he  entered  as  ^tenant  at  will,  he  gave  notice  to 
quit :  plea  overruled  {e\ 

Though  the  agreement  be  by  parol,  yet  if  it  be  agreed  to  be  reduced 
into  writing,  and  part  of  the  agreement  is  executed,  but  the  reducing 
of  it  into  writing  is  prevented  by  fraud,  it  may  be  good  {/). 

Therefore,  an  agreement  to  assign  a  term  and  goods,  and  that  it 
should  be  put  in  writing,  was  decreed  to  be  executed,  it  being  part 
of  the  agreement,  that  it  should  be  put  in  writing,  and  part  of  the 
money  having  been  paid  (g\. 

So,  if  a  lease  by  J.  to  B.  is  agreed  by  parol,  and  drawn  and  in- 
grossed  by  the  counsel  of  B»  and  afterwards  executed  by  ^.  it  shall 
not  be  avoided  by  B  {b). 

Bills  were  to  have  an  execution  of  parol  agreements  touching  leases 
of  houses,  setting  forth,  that  in  confidence  of  these  agreements,  the 
plaintiffs  had  expended  great  sums  about  the  premises ;  and  it  was 
alleged,  that  it  was  agreed,  that  the  agreements  should  be  reduced 
mto  writing:  the  defendant  pleaded  the  Statute  of  Frauds.  Lord 
King  said,  that  the  difficulty  was,  that  the  act  makes  void  the  estate, 
bat  does  not  say  that  the  agreement  itself  shall  be  void ;  and  there- 
fore^  he  thought,  that  if  that  subsisted  so  as  to  entitle  the  party  to 


(•)   Pjke  ▼.  Williams.     %  Vera.  455. 
S  Eq.  Ctt.  Abr.  %i. 
<q  Earl  of  Aylesford*!  Case,    a  Str.  783. 
(0  Prec.  Cban.  519. 
id)  Wills  ▼.  Stndlixig.    3  Ves.  378. 


(0  Bowers  v.  Cator.    4  Ves.  91. 

(/)  I  £q.  Cas.  Abr.  19. 

{g)  Mollis  V.  Whiting,    x  Vern.  xji. 

(i)  Sir  Jo.  Lowther  V.  CairilL    Ib.a»z-2. 
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datnagei9  at  law,  it  mighc  be  decreed  in  equity,  and  directed  that  pobt 
to  be  tried  ^  but  as  to  the  improvements  made,  his  Lorddiip  waa 
clearly  of  opinion  that  for  such  as  Were  of  use  and  necessity,  and  not 
merely  for  humour  and  fancy,  the  party  waa  entitled  to  have  satia^ 
faction  (a). 

Lease  was  not  decreed  upon  expenditure  in  repairs  and  improve^ 
ments  under  an  alleged  agreement  proved  by  one  witness,  the  answer 
containing  a  positive  denial  of  the  agreement ;  which  denial  was  al96 
confirmed  by  circumstances.  No  relief  upon  general  equity  from  es- 
penditure  under  the  observation  of  the  landlord  by  a  tenant,  but  not 
under  any  specific  engagement  or  encouragement(  b). 

Where  there  is  an  agreement  by  parol,  and  part  of  it  executed, 
equity  will  decree  specific  execution  of  the  whole  (e)  i  but  where 
there  is  an  agreement  by  writing  executed,  evidence  cannot  supply 
any  defect  in  that  agreement,  which  was  intended  to  be  part  of  that 
agreement,  but  was  not  inserted  in  it :  [unless,  as  is  conceived,  in 
case  of  fraud.] 

So  (^  if  a  bill  is  brought  to  carry  into  execution  an  agreement  for 
the  lease  of  a  house,  the  defendant,  the  lessor,  shall  be  admitted  to 
parol  proof  that  the  plaintifl>  who  wrote  the  agreement,  omitted  to 
make  the  rent  (which  was  reduced  to  9/.  instead  of  14A  the  former 
rent)  payable,  clear  of  all  taxes. 

Sealing  is  not  necessary  in  order  to  bring  an  agreement  out  of  the 
statute  o£  Frauds  (^). 

A  letter  takes  a  parol  agreement  out  of  the  statute :  but  wherever 
a  letter  is,  relied  on  as  evidence  of  an  agreement,  it  must  be  stamped 
before  it  can  be  read ;  it  must  also  furnish  the  terms  of  the  agreement, 
or  must  at  least  refer  to  some  vrritten  agreement  in  which  the  terms 
are  set  forth  (/)• 

There  have  been  cases  where  a  letter  written  to  a  man's  own  agent, 
and  setting  forth  the  terms  of  an  agreement  as  concluded  by  him,  has 
been  deemed  to  be  a  signing  within  the  statute,  and  agreeable  to  the 
provision  of  it  {g). 

Therefore,  {g)  if  there  be  a  complete  agreement  in  writing,  and 
a  person  who  is  a  party,  and  knows  the  contents,  subscribes  it  as  a 
wimess  only,  he  is  bound  by  it,  for  it  is  a  signing  within  the  Statute 
of  Frauds. 

If  there  be  an  agreement  for  a  lease  in  the  county  of  N.  where  the 
'lessor  usually  repairs,  at  30/.  per  ann.  without  saying  who  shaH  r&- 

(a)  X  Eq.  Cat.  Abr.  oa  (t)  Prec  Chan.  17. 

(^)  PiUing  ▼.  Armiugb    x%  Vet.  78.  (/)  Ford  ▼•  Compcoik    a.  Bca  &•  ^ 

{e)  Binscead  ▼.  Coleman.    Bunhi  ^.  Saagood  t.  Neale.    i  Str.  4%6b 

{/)  Bcrney  y.  Eyre.    3  Atk.  387-88.  (g)  WeUbsd  v.  Beud^T*    t  Atlfe  5Qh 
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pair,  if  k  fip|«»r  tb»t  tbi  land  IB  ^  giMtor  falwi  it  iludl  be  deciefd^ 
that  the  lessee  shall  take  a  lease  and  do  the  rqiairsy  aiod  pay  30/.  fer 
ami.  without  dediictioD»  except  for  tayes  by  parliaooem  (a). 

But  though  a  formal  misliilce  ip,  a  deed  auj  be  rectified  by  articled, 
of  which  it  purports  to  be  an  e]cecution,  essential  additions  cannot  be 
made  to  a  conveyance  ftom  ailides  of  which  it  does  not  purport  to 
bean  esecation :  nor  can  the  transaction  he  wsdnded  by  the  Court  [(b), 

£ficct  of  an  indefinite  represenfation  by  a  vendor^  as  that  a  leasee 
hold  estate  was  nearly  equal  to  freehold,  being  renewable  upon  a 
angle  fine,  may,  connected  with  certain  circumstancesy  be  fraudulent^ 
and  form  a  ground  for  rescinding  the  contract  (^ )• 

Where  a  pi^iso  was  in  articles  for  the  purchase  of  an  esttte, 
Uiat  if  other  party  should  break  die  agreement  he  should  pay  100/.  to. 
the  othtt't  and  tbs  defendant  on  being  ofiere d  two  years'  purchase 
more  aocq^led  it  $  notwithstanding  that  agreement  Lord  Hardwkli 
decreed  a  specific  performance  (</). 

Specific  performance  of  an  agreement  to  build  may  be  decreed  if 
sofficieiitly  certain  1  but  a  general  covenant  to  lay  out  a  certain  sum 
in  a  building  of  a  certain  ralue  cannot  be  so  executed  (c). 

j/.  a^srees  for  the  lease  of  certain  lands  for  three  lives  i  the  lease  is 
piepared  according  to  the  agreemeat9  escq;>t  the  insertion  of  a  clause 
to  lestrain  the  tenant  from  alienation  without  the  consent  of  the 
landlord :  this  clause  being  no  part  of  the  agreement|  the  landlord  is 
bound  to  execute  a  lease  without  it  («). 

Oa  a  covenant  to  build*  the  lessors  are  entitled  to  come  into  a 
Court  of  Equity  for  a  specific  performances  but  not  on  a  corenant  to 
repair  (/X 

Specific  performance  may  be  decreed  again^t'one  become  a  lunatic 
since  the  agjeement,  if  the  leg^  estate  is  in  trustees  (g). 

In  bills  far  specifio  performance^  the  Court  never  gives  relief  where 
the  act  is  impossible  lo  be  done,  but  leaves  the  party  to  his  remedy  at 
law  (i). 

If  aa  agreement  be  otherwise  than  oertsia«  £air,  apd  just  in  all  its 
parts,  the  Court  will  not  decree  a  specific  performance  (i). 

Specific  performance  wUl  not  be  decreed  of  an  agreement  to  renew 
a  loise  in  eoAsidesation  of  money  pieviously  la^i  out  by  the  tenant ; 
such  promise  is  nudumpaOum^  nor  wiU  the  case  bo  varied  by  money 
having  been  expended  by  him  i^ter  such  piomise^— But  if  ptiavious  to 
such  pfOQuaei  the  tenant  bad  signified  his  intention  tO:lay  put  money. 


(«)  Battel  V.  Hwawn    %  Vera.  Sji* 
(I)  MqkIv  T.  Viix«k    3yeiwx84> 
(r)  FaaoBL  vb  Bfoime.    14  Vciw  (44- 
(4  Hoinad  v.  Hopkiau    3  Atk.  379* 
(4  JUitt  V.  MadMOi  i  in  Qub  i 


(/>  (^tj  of  tondoB  T.  Naah.  3  Atk. 
519.  zj.  Lucai  ▼.  Comm^jtfprd,  3  Bro.  R. 
x66. 

{b)  Green  v.  Smith,    i  Atk.  57». 
(0  B<M»x  V.  Erre.    3  Atk.  3^?^ 


26  Of  Agreements  for  Leases^  [Chi^.  II. 

«nd  on  that  consideration  the  promise  had  been  madei  a  spedfic  per- 
formance would  be  decreed  {a). 

Specific  performance  of  articles  to  grant  a  lease  to  the  plsdntiff 
4lecreed,  though  lie  had  contracted  to  under-let,  contrary  to  those 
articles  (A). 

But  the  Court  will  not  decree  a  specific  performance  of  an  agree- 
ment to  grant  a  lease,  if  under  a  clause  for  re-entry,  the  lease,  when 
granted,  would  be  at  an  end  by  the  tenant's  acts }  except  on  the 
ground  of  there  having  been  a  waiver  of  the  forfeiture,  and  upon  an 
undertaking  to  give  possession  when  required  by  the  Court,  and  to 
pay  the  rent  due  (r). 

B.  treats  with  A,  for  a  piece  of  land,  intending  to  build  a  mill,  to 
which  the  consent  of  a  corporation  is  necessary  \  but  A.  refuses  to 
treat  on  condition ;  jB.  fails  in  obtaining  consent :  this  .failure  in  his 
speculation  is  no  defence  against  a  bill  for  specific  performance  {d). 

A  plea  to  a  bill  for  a  specific  performance  of  an  agreement  for  a  lease 
to  the  plaintiff,  and  for  an  injunction  against  an  ejectment,  that  the 
defendant  had,  since  the  filing  of  the  bill,  taken  the  benefit  of  an  in- 
solvent act,  was  over-ruled  (f ). 

So  the  bankruptcy  of  a  person  who  has  agreed  to  purchase,  does  not 
discharge  the  contract.  It  must  be  a  very  strong  case,  however,  that 
will  induce  the  Court  to  carry  into  execution  an  agreement  between 
landlord  and  tenant,  the  estate  not  being  executed  at  law,  whoe  the 
person,  who  is  to  become  the  tenant,  has  become  a  bankrupt  {f). 

So,  the  Court  would  not  execute  an  agreement  to  grant  a  lease  to  a 
man  who  had  committed  felony  (g). 

An  agreement  may  be  decreed  to  be  delivered  up  on  the  ground  of 
surprise  \  neither  party  understanding  the  efiect  of  it;  as  where  there 
was  an  agreement  for  a  lease,  with  a  covenant  for  perpetual  renewal, 
at  a  fixed  rent,  of  premises  held  under  a  church  lease,  renewable  upon 
fines,  continually  increasing.  A  single  lease  for  2 1  years  was  refused- : 
no  terms  of  agreement  for  such  an  interest  appearing;  and  under  the 
circumstances,  permission  to  try  the  efiect  of  it  at  law  was  also 
denied  {h). 

Bill  for  specific  performance  of  an  agreement  to  grant  a  lease  to  the 
plaintiff,  would,  on  evidence  of  his  fraud,  misrepresentation,  and 
insolvency,  have  been  dismissed  with  costs,  if  not  compromised  (/)• 

A  lessee's  bill  for  the  specific  performance  of  an  agreement  was 
dismissed,  his  interest  being  described  as  50  years,  the  residue  of  a 


(a)  Pengi:ee  r.  Jonas.   %  Br.  Ch.  C.  Z4a 
zEq.C8s.Abr.  18. 

{b)  Williams  v.  Sheney.  3  Vet.  59. 

(f)  Gouriay  v.  The  duke  of  Somerset,    z 
Ves.&  Beam*  68. 

(</)  Adams  ▼•  Wearc.    z  Bro.  567. 


(0  Minckwitx  v.  Udoey.  z6  Vcs.466. 
(/)  Brooke  ▼.  Hewitt.    3  Ves.  JI53. 
ig)  WiUingham  ▼•  Joyce.    Ibid.  165^ 
(b)  VTillan  V.  WUlan.    z6  Ves.  7%, 
(0  Hallifax V.  Wilson.    3VQS.  z68. 


Sect,  r.]  and  the  Remedies  thereon.  27 

term  free  from  incumbrances ;  but  being,  in  fact,  a  few  years  only 
of  an  old  term,  and  a  reversionary  term  from  another  lessor,  and  old 
incumbrances  ;iot  shewn  (a). 

A,  being  in  insolvent  circumstances,  sufiers  another  person  to  be- 
come the  apparent  owner  of  the  farm  (though  under  a  secret  trust  for 
Urn).  A.  shall  not  have  against  the  landlord  a  specific  execution  of 
an  agreement  made  by  him  with  the  trustee,  the  landlord  supposing 
the  trustee  to  have  been  the  rightful  owner,  and  confiding  in  his 
solvency  (3). 

So,  specific  performance  was  not  decreed  where  there  was  conceal- 
ment on  the  part  of  the  vendor  (r). 

Even  where  one  party  to  an  agreement  trifles  or  shews  backward- 
ness in  performing  his  part  of  it  {d)y  equity  will  not  decree  a  specific 
performance  in  his  favour  ;  especially  if  the  circumstances  and  situa- 
tion of  the  other  party  are  materially  altered  in  the  mean  time. 

But  the  refusal  of  a  tenant  to  execute  a  lease  when  tendered,  de- 
claring himself  satisfied  with  the  agreement,  cannot  be  considered  as 
repudiating  the  agreement,  and  is  not  a  sufficient  ground  for  refusmg' 
a  specific  performance  {e\ 

Remedies  at  Law, — If  either  of  the  parties  to  an  agreement  for  a 
lease  refuse  to  perform  the  stipulations  which  it  contains,  besides  the 
relief  which  a  bill  in  equity  for  a  specific  performance  may  afibrd 
him,  the  party  injured  has  one  of  two  remedies  at  common  law  ; 
namely,  an  action  of  debt,  or  covenant,  if  the  agreement  be  by  deed, 
or  an  action  of  debt,  or  special  assumpsit^  if  it  be  either  by  writing 
without  deed,  or  by  parol,  provided  the  contract  be  to  be  performed 
within  a  year  from  the  making  thereof  (/). 

Covenant. — A  covenant  is  the  agreement  or  consent  of  two  or  more 
by  deed  in  writing,  sealed  and  delivered,  whereby  either  or  one  of 
the  parties  doth  promise  to  the  other,  that  something  is  done  already, 
or  shall  be  done  afterwards.  He  that  makes  the  covenant  is  called 
the  covenantor,  and  he  to  whom  it  is  made,  the  covenantee  {g). 

An  action  of  covenant  lies  when  a  man  covenants  with  another  by 
deed  to  do  something  and  does  it  not ;  and  it  lies  upon  a  covenant  in 
any  deed,  whether  indented  or  poll.  But  covenant  does  not  lie  upon 
an  agreement  without  deed  \  but  an  action  upon  the  case,  except  in 
London^  where  covenant  lies  without  deed,  by  custom  (b). 

In  covenant  all  is  recoverable  in  damages,  and  those  will  be  what 
the  party  can  prove  that  he  has  actually  sustained  ( i ) ;  therefore  in 


{a)  White  v.  Foljarabe.     XX  Vet.  337. 
(li)  0*herliky  v.  Hedges,    x  Scho.  &Lef. 

X43. 

(c)  Shirley  v.  Stiatton.    x  Bro.  Rep.  440. 

M  Hayes  v«  CaryU.     x  Bro.  Cas.  in  Pari 
XI6. 


(#)  Gourlay  v.  The  Duke  orSonenet. 
Vez.  &  Beam.  73. 
(/)  29  C. ».  c.  3. 
(g)  Shep.  Touch.  x6a 
(b)  Com.  Dig.  tit.  Coveoanc.  (A.  x.) 
(i)BuU.N.P.  x6x. 
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otvoA^Dt  it  is  >iifficicm  to  asyigti  Ac  breach  in  the  wcmbof  the  core* 
naot, 

Jssumpsit. — ^If  the  agreement  be  by  writing  without  deed  or  by  paxolj^ 
damages  for  the  breach  of  it  may  be  recoyered  in  an  action  on  the 
case  upon  a  special  tusumpsH. 

By  the  Statme  of  Frauds  (a\  no  action  shall  be  brought  to  charge^ 
Vc.  upon  any  contract^  or  sale  of  lands  or  tenements^  or  any  interest 
in  or  concerning  themi  or  uppn  any  agreement  that  is  not  to  be  per- 
formed within  die  space  of  one  year  from  the  making  thereoff  unless 
die  agrccmeoty  or  some  tuemorandHm  or  note  thereof^  be  in  writiogy 
and  signed  by  the  party  to  be  charged  therewith,  or  by  some  other 
pf rson  by  bim  thereunto  lawfully  authorized. 

One  contracts  with  the  owner  of  a  close  for  the  purchase  of  a  grow<« 
ing  prop  pf  grass  there,  for  the  purpose  of  being  mown  and  made 
into  hay  by  the  vendee :  this  is  a  contract  of  sale  of  an  interest  in  or 
concerning  land^  within  the  4th  section  of  the  Statute  of  Frauds  {b). 

If  a  party  has  entered  into  a  parol  agreement  for  a  lease,  and  a  draft 
of  tt  is  prepared  (r),  though  the  agreement  is  void  under  the  Statute  of 
Frauds,,  yet  an  indorsement  by  the  party,  referring  to  the  draft,  ad^ 
mitting  the  agreement,  is  sufficient  within  the  statute. 
.  An  acdon  may  be  brought  in  consideration  that  the  plaintiff  will 
make^a  lease  according  to  a  former  agreement  {d)\  for  the  agreement 
is  not  executed  dU  the  lease  is  made. 

So  if  an  agreemem  be  tp  assign  a  term  of  years,  as  well  as  where 
it  is  for  an  interest  erejited  de  novo  (/}. 

But  in  an  action  upon  an  agreement  to  deliver  possession  far 
certain  considerations  subject  to  a  forfeiture  on  failure  by  either  party, 
the  person  who  was  to  deliver  possession  cannot  sue  for  the  for- 
feiture, without  shewing  in  his  declaration  a  possessory  dtle  in  hipv- 
adfC/). 

Acdon  for  money  had  and  received  on  the  common  counts  {g). 
Defendant  was  possessed  of  a  lease  for  years,  which  he  sold  to  plain- 
tiff for  siiieen  guineas,  and  at  the  time  of  the  sale  observed  that  it 
was  a  good  lease  for  seven  years  \  it  turned  out  afterwards  that  the 
lessor  was  tenant  for  life  only,  and  had  no  right  to  make  a  lease  for  a 
longer  term  than  his  own  life  \  in  consequence  of  which  the  plaintiff 
was  turned  out  of  possession  in  two  years  after  the  assignment  of 
the  lease  bad  taken  place,  the  les^r  having  died  previously  to  the 
bj^rgain  between  the  plaintiff  and  the  defendant.  The  plauntiff 
brought  this  acdon,  therefore,  to  recover  the  money  paid  for  the 

(a)  S9  C.  a.  c.  3.  (#)  Anon.  I  Vent.  361. 

(h)  Croiby  t.  Widsworth.  6  But,  6os«  (/)  Luzton  t.  Robinion.    Doug.  6so. 

(4)  Shippcy  V.  Denuoo.  5  £9. 190.  {g)  Matthews  t.  HoQuct.  Cor.  Lawicnce, 

(^)  I  JAott. ISi L l^  J.  at  Sbrcvibiiry.  Ox.  Sum.  Cir.MSS. 
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Isami  tt  pttM  ^  ft  eotitldeMtioa  nrfafoh  iMd  faflnk  On  LsymUr  ob- 
jecting to  plaiatiff  roco^ering  on  this  dedanitioa>  wUeh  cmitbiiMd 
only  the  comtnon  counts^  Lawttna,  J.  referred  to  the  duse  of  Crips 
T.  Rtatbf  6  T.  R.  606^  tried  befefc  him  at  Oftfbrd^  in  which  a  lease 
had  been  sold  by  one  as  administfatort  whose  letters  of  admhiistfa- 
thm  Were  afterwards  repealed,  and  there  he  permitted  the  ptaintiff  to 
veeover  00  a  similar  declaration)  Md  the  Court  of  King^  Beneh  con- 
firmed his  opinion.    Verdict  for  tlie  plauitiff. 

Bttt  a  contractor  fbc  the  purohase  of  an  estate  to  wlkieh  the  ticie 
prores  (without  coUwdon)  defective,  is  not  entitled  so  any  satitfiio- 
tion  for  the  loss  of  his  bargain  («i) :  for  such  contiaets  are  merely  on 
condition  frequency  expressed^  h^t  always  impBed^  thait  the  wndor 
has  a  good  title ;  if  he  has  not,  rbe  ffitliili  of  thtt  deposit^  with  in- 
terest and  costs>  is  aM  that  can  be  ezpectod,  Ae  pnrdaser  oannoc  be 
indtled  €0  any  damages  for  tbe  &nded  goodness  of  Ae  bargain 
whidk  he  snpposes  he  has  lost. 

An  agreement)  thoogh  not  under  #est^  nay  bt  dedamd  on  ape- 
daUy,  in  which  case  it  may  be  said  to  bind  the  patties  by  its  Own 
feroe:  or  the  plaindflF may,  in  some  instanMs,  declare  generally,  and 
gife  the  written  oontraet  in  eWdenoe  {t). 

Where  money  has  been  paid  under  an  agreement^  whidi  htfs  imt 
been  performed^  it  may  be  reooi«red  in  an  aetion  far  money  bad  and 
received :  and  "Chough  the  Sfgreement  be  in  wtitingi  the  party  ntoed 
ttot  dedane  specinHy  (r). 

Thus  J.  baring  sold  certain  leasehold  premises  to  A  Sssignod 
them  by  indenture  oontaaniag  a  proriso  that  B.  shosdd  nor  asisign 
cfer  untH  the  whole  of  the  porchase-money  should  faiivt  been  paid, 
and  H.  and  C.  covoaansed  for  themsehNfs  their  Generators,  adminisM- 
Sflva,  and  assigns)  Hsr  •die  payment  of  the  money.  The  pnmises 
having  been  taken  in  enecutton  far  a  dete  of  B^  who  had  not  paid  the 
purchase-money,  were  sold  by  the  sheriff  to  D.  who  paid  down  the 
deposit,  and  agreed  to  cempktte  the  purchase  on  baring  a  good  dde : 
held,  that  the  non-payment  of  the  purchase-money  by  B*  m»  a 
sufficient  objection  to  the  title,  and  that  D.  might  recorer  back  his 
deposit  in  an  action  for  money  had  and  received  (d). 

jI.{4)  agreed  with  B.  to  let  him  land  rent<free,  on  condition  that 
A.  diolild  have  a  moiety  of  the  crops ;  while  the  crop  was  oti  the 
ground,  it  uras  appraised  for  both  parties  \  A.  declared  in  indebitatus 
assioufsit  for  a  moiety  of  the  crop  sold  to  B.  without  stating  the 
special  agreement :  ahd  it  was  held  that  he  might  welt  do  so,  as  the 
special  agreemditt  was  executed  by  the  appraisement,  and  the  action 


(4)  ShiVMu  w.  ThonASXL  a  Bl.  R.  1087. 
(sillbhintQAV.Bijhiough.  6T.IL317-Z9. 
(r)  Faner  w.  Nigjitiiigile.    a  Bsp.  R.  639. 1 


(J)  Elliot  ▼•  Edwirds,    $  Bot.  U  PbL  18 1. 
(s)  Pointer  T.  KilUngbcck.    1  Bcn.  St  Pul. 

397. 
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'Arose  out  of  ft)mething  collateral  to  it.     Semb.  such  an  agreement 
need  not  be  in  writing,  under  the  Statute  of  Frauds. 

A.  agreed  in  consideration  of  lo/.  to  let  a  house  to  B,  which 
A.  was  to  repair  and  execute  a  lease  of  within  ten  daysj  but  B.  was 
to  have  immediate  possession,  and  in  consideration  of  the  aforesaid, 
was  to  execute  a  counterpart  and  pay  the  rent.  J3.  took  possession 
and  pud  the  lo/.  immediately }  but  A,  neglected  to  execute  the  lease 
and  make  the  repairs  beyond  the  period  of  the  lo  days,  notwithstand- 
ing which  B.  still  continued  in  possession ;  held  that  J3.  could  not  by 
quitting  the  house  for  the  default  of  A.  rescind  the  contract  and  re- 
cover back  the  lo/.,  in  ah  action  for  money  had  and  received ;  but 
jcould  only  declare  for  a  breach  of  the  special  contract  (a), 

A.  agreed  to  under-let  his  house  to  B,  the  latter  paying  for  the 
furniture  at  an  appraisement }  A.  at  the  time  that  he  quitted  the 
house,  was  in  arrear  for  rent  to  his  landlord  :  held,  therefore,  that  B, 
was  excused  from  the  performance  of  the  agreement,  for  the  furni- 
ture would  be  liable  to  be  distrained  for  the  rent  due  by  A,  (£). 

In  an  action  of  assumpsk  iot  non-performance  of  a  contract  for 
the  sale  of  a  house  with  counts  to  recover  back  the  deposit,  the 
plaintiff  having  in  his  first  count  alleged  that  the  defendant  who 
was  to  make  a  good  title,  had  delivered  an  abstract  which  was  <^  in- 
sufficient, defective,  and  objectionable,''  the  Court  obliged  the  plaiiv- 
.tiff  to  give  a  particular  of  all  objections  to  the  abstract  arising  upon 
matters  of  fact ;  for  the  party  ought  to  specify  every  matter  of  fact 
whi^h  he  meant  to  rely  upon  at  the  trial  {c). 

A  case  was  sent  to  a  jury  by  way  of  inquiry  of  damages  by 
the  Court  of  Chancery  /  where  it  appeared  that  the  parties  who  ap- 
plied to  the  Court  for  a  specific  performance  of  an  agreement,  had 
by  their  committee  and  surveyor,  viewed,  without  complaint,  the  pro- 
gress of  the  party  in  repairing  premises  which  they  at  last  insisted  on 
being  rebuilt  (J). 

A  purchaser  discovering  an  incumbrance,  may  retain  so  much  ior 
it  as  remains  in  his  hands  {e).     . 


Section  II.     Qf  the  Stamps  required  to  Leases  andAgree^ 

ments^  8gc. 

A  lease  must  be  stamped  as  a  lease  by  deed,  though  it  be  not  by 
deed  •,  for  it  has  been  held  that  the  statute  23  G.  3.  c.  58.  which  im- 
poses a  stamp  duty  on  <<  indentures,  leases,  and  other  deeds,"  ap- 


(0)  Haat  y.'  Silk.    5  East,  449. 

iff)  Partridge  t.  Sowerby.  3  Bos.  ft  PuL  17}. 

{f)  CoBett  Y,  Thompson.    Ibid.  ^46. 


(</)  Godfrey  v.  Watson.    3  Atlc  517. 
if)  Troughton  v.Troughton.  1  Vet.  86-88. 
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piles  to  every  instrument  that  operates  as  a  leaise,  whether  it  be  by^ 
deed  or  not  (^i). 

A  deed  is  good  though  executed  before  it  be  stamped,  provided 
that  when  it  is  oflFered  in  evidence  it  be  stamped,  and  with  the  pro- 
per stamp  appropriated  to  the  particular  instrument  {b). 

Whether  or  not  the  instrument  were  valid,  by  the  revenue  being 
satisfied  in  point  of  amount  of  duty,  though  the  particular  stamp 
01  stamps  were  not  used,  was  a  point  on  which  the  Court  had,  at 
diflferent  times,  held  contradictory  opinions,  but  now  by  stat.  50  G. 

3.  c.^S^  ^*  ^S-f  ^^^  s^^^-  55  ^-  3-^*  1^4-  '•  4-  ^^  ^  enacted  that 
wherever  an  instrument  has  been  stamped  with  a  stamp  of  equal 
or  greater  value  than  such  instrument  required,  but  not  of  the  pro- 
per denomination,  it  shall  nevertheless  be  deemed  valid  and  effectual 
in  law,  except  where  the  stamp  used  on  such  instrument  shall  have 
been  specially  appropriated  to  any  other  instrument,  by  having  its 
name  on  the  face  thereof. 

Though  a  parol  lease  for  three  years  is  good,  yet  if  a  man,  through 
caution,  will  reduce  it  into  writing,  he  must  pay  for  the  stamp,  other* 
wise  the  Court  are  inhibited  from  receiving  it  in  evidence  (r). 

Where  an  instrument  contains  a  written  contract  of  demise  in  its 
general  terms,  with  a  several  operation  in  respect  to  the  different 
tenants  who  sign  it  for  different  estates,  at  the  different  rents  set 
opposite  their  signatures,  and  one  stamp  only  appears  upon  the  paper, 
it  is  matter  of  evidence  to  which  contract  such  stamp  applies ;  and 
the  circumstance  of  juxta-position  of  the  stamp  to  the  defendant's 
signature,  which  stood  untouched,  while  the  other  names  appeared 
to  be  cancelled,  together  with  the  date  of  the  stamp-office  receipt  for 
the  stamp  and  penalty  which  shewed  that  it  had  been  affixed  recently 
before  the  trial,  and  there  being  no  evidence  of  a  dispute  with  any 
other  tenant,  which  could  make  the  stamp  necessary  for  another  pur- 
pose, are  evidence  that  it  was  intended  to  be  applied  to  the  contract 
with  the  defendant  (^. 

By  the  last  stamp  act,  stat.  55  G.  3.  r.  184.  the  following  duties 
are  imposed  upon  leases  for  lives  or  years  : 

For  every  lease  granted  in  consideration  of  a  sum  of  money  by 
way  of  fine  or  premium,  without  any  yearly  rent,  or  with  any  yearly 
rent  under  20/.,  the  same  duty  as  for  the  conveyance  on  the  sale  of 
lands  for  a  sum  of  money  of  the  san^e  amount,  (except  leases  for  a 
life  or  lives  not  exceeding  three,  or  for  a  term  of  years  determinable 
with  a  life  or  lives  not  exceeding  three,  by  whomsoever  granted,  and 
also  leases  for  a  term  absolute  not  exceeding  21  years,  granted  by 
ecclesiastical  corporations,  aggregate  or  sole). 


<a)  Gooddtle  d.  Estwick  t.  Way.    z  T.  R. 

755.  Hiikerv.  Birckbcck.  3  Burr.  1556-63. 

(^)  Rex  V.  Bishop  of  Chester,    x  Str.  6a4. 


WBuU.  N.P.a69. 

(<0  Doc  d,  Copley  v.  Day.    13  East,a4i. 
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Ftir  ctecf^  l6mc  at  a  yearly  vent  without  any  mua  of  money  paid  by 
way  of  fine  or  premium,  where  the  yearly  rent  shall  fx>t  amouilt  to 
fto/.9  t/« ;  where  the  same  shall  amount  to  ao/.  and  not  to  xoc/^ 
f/.  lo/»;  to  tool,  and  not  to  aoo/.»  a/.  ^  to  aoo/.  and  not  to  400/^ 
3/. }  to  400/.,  and  not  to  6oo/.»  4/. ;  to  6oo/.  and  not  to  8oo/.»  5/. ; 
m  Soo/«  and  not  to  looo/.,  6/. ;  to  icoo/.  and  upwafdsy  lo/. 

For  erery  lease  with  fiite  or  premium^  and  also  a  yearly  fent 
amomtiilg  to  »f.  and  upwards ;  both  the  ad  vahnm  duties  poyabk 
jbr  a  lease  an  ooosidetation  of  a  fine  only,  and  £or  a  lease  in  cott* 
ikieratbn  of  a  rent  only  Of  the  skint  amount^  (excq>t  the  leases 
sAMwa  eacepted)« 

For  leaKs  not  otherwise  charged  i/«  15/* 

For  die  oounterpart  of  any  leaae  diarged  with  a  duty  not  eioecd* 
faig  if.)  the  sane  duty  at  the  kase»  for  the  counteipart  of  erery  other 
lease  it  \m. 

And  where  the  lease,  (together  with  schedule,  reccspts^  &c.)  shall 
ooniain  aitdo  words  or  upwards,  a  fntthet  progresslfe  duty  of  tl., 
for  every  eaiixe  quantity  of  s,o8o  woida. 

A  lease  for  years  osade  before  this  statute  in  oonnderalion  of  a  tuoa 
eortsin,  and  at  a  pepper  oorn  vent,  does  not  leiynre  the  ad  vmontn 
doty  chargeable  upon  leases  wuJOBt  stit  48  6.  }«  c^  <49(')* 

(tf)  Rm  <L  Larkift  v.  Cliaiiiili.  4  Rl  A  S»  aj* 
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Section  L     Who  may  make  Leases^  and  herein  of  Leasee 

by  Tenants  in  Fee  Simjpie. 

TTH  respect  to  the  persons  who  are  capable,  by  the  common 
law,  of  making  leases,  it  may  be  laid  down,  that  all  those  who 
are  capable  of  alienating  their  property,  or  of  entering  into  contracta 
respecting  it,  may  make  leases,  which  will  endure  as  long  as  their  in- 
terest in  the  thing  leased,  but  no  longer  (a). 

As  an  estate  in  fee  simple  is  the  lacgest  estate  which  a  man  can 
have  in  lands,  giving  him  a  fuU  dominion  over  property  with  an 
absolute  power  of  alienation;  it  necessarily  includes  the  smaller 
power  of  granting  leases,  whichj  consequentlyy  he  may  do 
limitation  or  restraint. 

(«)  Cniii.  Dig. 
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Where  lessor  leased  lands  of  which  he  was  seised  in  fee,  and  other 
lands  of  which  he  was  seised  for  life  with  a  power  of  leasing,  at  one 
entire  rent^  and  the  lease  was  not  well  executed  according  to  the 
power,  it  was  held  that  the  lease  was  good  after  the  lessor's  death  ipv 
the  lands  in  fee,  though  not  for  the  other  lands,  for  the  rent  might  be 
apportioned  (n). 

(a)  Doe  d.  Vaughan  ▼.  Mejler.  a  M.  4c  S.  176. 


Section  1 1.     Of  Leases  by  Tenants  in  Tail. 

An  estate  in  fee  tail,  though  an  estate  of  inheritance,  is  of  a  li- 
mited nature  ;  being  a  gift  to  a  man  and  the  heirs  of  his  body,  who 
aie  prohibited  from  alienation,  except  by  particular  modes  prescribed 
bylaw. 

K  tenant  in  tail  after  the  statute  de  donis  had  made  a  lease  for 
yean  and  died,  the  lease  was  not  absolutely  determined  by  his  death, 
but  the  issue  in  tail  was  at  liberty  either  to  affirm  or  avoid  it,  as  he 
thought  fit. 

Acceptance  by  tenant  in  tail  of  the  rent  or  fealty,  or  bringing  an 
action  for  the  recovery  thereof,  or  an  action  of  waste,  were  such  acts 
as  amounted  to  a  confirmation  of  the  lease,  because  these  plainly  ma- 
nifested his  intent  to  continue  the  lessee  in  possession  upon  the  terms 
of  hts  lease ;  and  by  consequence  such  issue  could  never  afterwards 
avoid  it  during  his  own  life  (a). 

If  a  tenant  in  tail  makes  a  lease  to  A.  for  twenty  years,  and  the. 
lessee  makes  a  lease  to  B.  for  ten  years,  and  then  the  tenant  in  tail 
dies,  and  the  issue  accepts  the  rent  of  B.  this  is  no  affirmation  of  the 
lease,  because  B.  was  under  no  obligation  to  pay  his  rent  to  him,  and 
is  answerable  for  it  over  again  to  A. ;  and  therefore  his  payment  to 
the  issue  in  tail  was  voluntary  and  in  his  own  wrong,  and  the  issue's 
acceptance  thereof  not  conclusive,  more  than  if  he  had  received  it  of 
a  mere  stranger;  and,  by  consequence,  the  issue  in  tail  may  enter  and 
avoid  the  lease  :  but  If  the  issue  had  accepted  the  rent  from  A.  this 
had  amounted  to  a  confirmation  of-  the  lease  made  to  A.  and  by  con- 
sequence he  could  not  after  avoid  the  lease  to  B,  which  was  derivtd 
thereout  (0). 

But  if  A.  had  assigned  five  acres  of  the  land  in  lease  to  B.  for  the 
residue  of  twenty  years,  and  the  issue  in  tail  had  accepted  the  rent 
from  J?,  this  would  amount  to  a  confirmation  of  the  entire  lease  to 
A.  because  the  rent  issuing  out  of  the  whole  and  out  of  every  part  of 
the  land,  B,  as  to  these  five  acres,  succeeded  in  the  place  of  A.  by 
having  his  whole  interest  therein  \  and  then  the  issue  in  tail  by  ac- 
ceptance of  the  rent  from  one  whose  part,  as  to  him,  was  equally 
chargeable  with  the  whole  rent,  hath  given  his  consent  that  the  whole 

{a)  Bac.  Abr.  tit.  Leases  (D.) 
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estate  chargeable  dierewith  shall  continuei  though  he  chose  to  take 
his  rent  out  of  part  ovXj ;  for  otherwise  he  would  do  injustice  to  A^ 
who  would  be  liable  to  make  recompence  to  B.  for  the  overplus  of 
the  rent,  and  yet  have  no  recompence  himself,  if  the  issue  might  de-^ 
feat  the  residue  of  the  lease  remaining  in  his  hands  {a). 

If  a  tenant  in  tail  makes^a  lease  for  ten  years,  to  begin  ten  year» 
hence,  and  dies,  and  the  issue  Within  the  ten  years  enters  and  makes 
a  feoffment  in  fee^  the  feo£Fee,  at  the  end  of  the  ten  years,  shall  have 
election  either  to  affirm  and  make  good  such  lease,  or  to  avoid  it ;  for 
upon  the  death  of  tenant  in  tailj  the  possession  was  become  vacant, 
and  none  had  a  right  to  enter  but  the  issue  in  tail,  for  the  time  of  the 
lessee's  entry  was  not  yet  come ;  then  when  the  issue  enters  generally, 
his  primary  right  was,  in  respect  of  the  inheritance,  desceilded  to  him 
as  issue  in  tail,  and  he  had  no  occasion  to' direct  his  entry  at  that  dme' 
to  any  other  purpose ;  and  therefore  his  ^htry  shall  be  intended  in 
respect  of  the  estate-tail  descended  to  him;  and  when  after  suchr 
entry  he  makes  a  feoffment  in  fee  to  a  stranger,  this  transfers  the 
possession  just  in  the  same  plight  as  the  issue  in  tail  himself  had  it, 
without  any  thing  done  to  determine  his  election,  one  way  or  ano- 
ther ;  and  then  the  same  power  of  election  passes  incorporated  in  the 
feoffment ;  and  the  feoffee,  when  the  time  fdr  making  use  thereof,  is 
come,  may  use  it  either  to  determine  the  lease  by  ousting  the  lessee, 
dr  to  affirm  or  iHake  it  good  by  acceptance  of  fent  from  him. 

If  tenant  in  tail  make  a  lease  for  life,  whereby  he  gains  a  new  re- 
version  in  fee  so  long  as  tenant  fdr  life  lives,  and  he  grants  a  rent- 
charge  out  of  the  reversion,  and  afterwards  tenant  iot  life  dies, 
whereby  the  grantor  becomes  tenant  in  tail  again,  and  the  reversion 
in  fee  is  defeated ;  yet,  because  the  grantor  had  a  right  of  the  entail 
in  him,  clothed  with  a  defeasible  fee  simple,  the  rent-charge  remains 
good  against  him,  but  not  against  his  issue  {b). 

A  man  seised  iii  fee  made  a  lease  for  ninety-nine  years,  if  three 
persons  so  long  lived ;  then  he  settled  the  reversion  upoti  himself  in 
tail,  with  power  to  make  leases  for  twenty-one  years,  and  then  he 
made  such  a  lease  and  died;  the  son,  who  was  the  issue  in  tail,  leviied 
a  fine  and  sold  the  reversion ;  the  first  lease  determined,  and  the* 
court  thought  that  the  cognizee  might  avoid  the  second  lease^  because 
it  never  was  in  the  election  of  the  tenant  in  tail,  or  his  issue  \o  avoid 
it,  they  hating  conveyed  away  their  estates  before  this  second  lease 
was  to  commence ;  for  if  tenant  in  tail  make  a  lease  to  commence  in 
prasenfi,  and"  convey  away  his  estate  by  fine,  the  co?nizee  must  hold 
it  charged  with  such  lease ;  but  if  it  be  to  commence  in  futuro,  it  is 
otherwise,  because  it  cannot  be  avoided  before  the  commencement. 
Therefore,  if  tenant  in  tail  makes  a  voidable  lease  for  years  or  life, 
and  dies,  and  the  issue,  before  entry  on  the  lessee,  levies  a  fine  to  a 

(«}  Bac.  Abr,  tic«  Leases  (D.)  (^}  Co.  Lit.  c.  la.  66. 
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ttnnger,  the  cognizee  shall  not  avoid  the  lease,  because  such  lease 
being  only  voidable  by  entry,  when  the  issue  before  entry  conveys 
over  the  land  by  fine,  the  power  of  entry,  which  was  the  only  means 
of  avoiding  such  lease,  is  by  the  fine  destroyed  and  gone ;  for  a  right 
of  entry^  cannot  be  transferred  to  a  stranger  any  more  than  a  right  of 
action:  so,  if  the  tenant  in  tail  himself  after  such  lease,  had  levied  a 
fine  to  a  stranger,  or  even  to  the  reversioner,  and  died,  yet  they  could 
not  avoid  the  lease  ever  after,  because,  if  they  could,  it  must  be  by 
reason  of  the  right  of  entry  transferred  by  the  fine,  which  would  have 
come  to  the  issue  if  no  such  fine  had  been  levied ;  and  the  law  abso- 
hitely  condemns  all  alienations  of  right  only,  whether  it  be  right  of 
entry  or  of  action,  and  consequently  in  these  cases,  by  such  aliena- 
tion, the  lease  is  become  absolute  and  unavoidable  {a). 

If  tenant  in  bil  makes  a  lease  for  thirty  or  forty  years,  rendering 
tent,  and  dies  with  issue,  his  wife  privemeni  ensUnt^  with  a  son,  and 
the  donor  enters,  and  as  to  himself  avoids  the  lease,  then  the  son  is 
bom,  and  the  lessee  re-enters ;  the  son  at  full  age  may  either  affirm 
or  avoid  such  lease  as  he  thinks  fit;  for  the  lease  was  not  absolutely 
determined  or  avoided,  more  than  the  estate-tail  itself^  out  of  which 
it  was  derived,  but  only  secundum  qmd^  and  subject  to  be  set  up  again 
upon  the  birth  of  the  issue,  which  revived  the  estate-tail.    But  if 
such  lease  were  made  by  the  tenant  in  tail  before  marriage  rendering 
rent,  and  then  he  married  and  died,  leaving  his  vnfefrivement  ensient^ 
and  the  donor  enters,  and  as  to  himself  avoids  the  lease,  yet  if  the 
wife  be  afterwards  endowed,  the  lease  is  revived  as  against  her,  be- 
cause her  estate  is,  quodam  tnodo^  a  continuance  of  the  estate-tail  of  the 
husband^  and,  therefore,  revives  all  charges  made  by  him  before  the 
marriage :  but  if  the  wife  be  after  detvered  of  a  son,  and  dies^ 
now  the  issue  may  again  avoid  that  lease  or  affirm  it,  as  he  thinks  fit: 
or  if  such  lease  were  made  after  marriage,  and  the  wife  being  en- 
dowed thereof,  avoids  that  lease,  yet  after  her  death  the  issue  in  tail 
may  revive  it ;  for  in  all  these  cases  the  avoidance  of  such  leases  being 
only  by  those  who  had  a  temporary  estate  or  interest  in  the  land,  it 
cannot  bind  those  who  succeeded  to  the  inheritance  thereof,  but  that 
they  may,  if  they  think  fit,  re-establish  and  set  up  such  lease  again^ 
which,  as  to  them,  was  at  first  only  voidable,  and  not  absolutely  void. 
And  herein  a  lease  at  common  law  by  the  tenant  in  tail  differs  from 
rent  granted  by  such  tenant  which  is  void  by  the  death  of  the  grantor; 
whereas  a  lease  is  only  voidable  by  the  issue  in  tail,  whose  acceptance 
of  rent  amounts  to  a  confirmation  {b). 

Power  to  kase  by  the  enabling  statute. — Thus,  by  the  common-law^ 
tenant  in  tail  could  make  no  leases  which  should  bind  his  issue  in  tail^ 

(0)  Bio  Abr.  tit.  Leases  (D.)  Simonds  v.   I       {})  Cruise's  Dig.  tit.  ii«  c.  1.  f.  8.   Bio. 
Ciidmoct*   3  Salk.  335,   S.  C.  4  Mod,  x.       I  Abr.  tit.  Grant.  145. 
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or  the  rerersioner;  to  remedy  which»  the  statute  32  Henry  8.  e.  i8. 
commonly  called  The  Enabling  Statute  {a\  was  passed. 

By  this  statutCi  any  person  whatsoever^  of  full  age,  that  hath  any 
estate  of  inheritance  in  fee  tail  in  his  own  right  of  any  lands»  tene- 
ments, or  hereditaments,  may  at  this  day,  without  fine  or  recovery, 
make  leases  of  such  lands  for  lives  or  years,  and  such  leases  shall  be 
good ;  so  as  these  conditions  following  be  observed. 

1.  Such  lease  must  be  by  indenture;  and  not  by  deed-poll  or  by 
parol. 

2.  It  must  be  made  to  begin  from  the  day  of  the  making  thereoft  or 
from  the  making  thereof:  therefore  a  lease  made  to  begin  from  Mi^ 
cbaelmasy  which  shall  be  three  years  after,  for  twenty-one  years;  or  a 
lease  made  to  begin  after  the  death  of  the  tenant  in  tail,  for  twenty-one 
years,  is  not  good.  But  a  lease  made  for  twenty  years,  to  begin  at 
Michaelmas  next,  it  seems  is  a  good  lease ;  for 

3.  If  there  be  an  old  lease  in  being,  of  the  land,  the  same  must  be 
expired,  surrendered,  or  ended  within  a  year  of  the  time  of  the 
making  of  the  new  lease ;  and  this  surrender  must  be  absolute  and 
not  conditional ;  also,  it  must  be  real,  and  not  illusory,  or  in  shew 
only.    Therefore, 

4.  There  must  not  be  a  double  or  concurrent  lease  in  being  at  one 
time;  as  if  a  lease  for  years  be  made  according  to  the  statute,  he  in 
reversion  cannot  afterwards  expulse  the  lessee,  and  make  a  lease  for 
life  or  lives,  or  another  lease  for  years  according  to  the  statute,  nor 
e  converso. 

But  if  a  lease  for  years  be  made  to  one,  and  afterwards  a  lease  for 
life  is  made  to  another,  and  a  letter  of  attorney  is  made  to  give  livery 
of  seisin  upon  the  lease  for  life,  and  before  the  livery  made  the  first 
lease  is  surrendered,  in  this  case,  the  second  lease  is  good. 

5*  These  leases  must  not  exceed  three  lives,  or  twenty-one  yeats 
from  the  time  of  making  them ;  for  the  words  of  the  statute  are  to 
make  a  lease  for  three  lives,  or  twenty- one  years,  so  that  either  the 
one  or  the  other  may  be  made,  but  not  both.  Therefore,  if  tenant  in 
tail  make  a  lease  for  twenty-two,  or  for  forty  years,  or  for  four  lives, 
this  lease  is  void;  and  that  not  only  for  the  overplus  of  time  more  than 
three  lives,  or  twenty-one  years,  but  for  that  time  of  three  lives  or 
twenty-one  years  also;  and  it  hath  been  resolved,  that  if  tenant  in  tail 
make  a  lease  for  ninety-nine  years,  determinable  upon  three  lives,  that 
this  is  not  a  good  lease.  But  if  a  lease  be  made  by  a  tenant  in  tail  for 
a  lesser  time,  as  for  two  lives,  or  for  twenty  years ;  this  is  a  good 
lease.  If  a  lease  be  made  for  four  lives,  and  it  happens  that  one  of 
the  lives  die  before  the  tenant  in  tail  die ;  yet  diis  accident  will  not 
make  the  lease  good,  but  it  remains  voidable  notwithstanding. 

(•)  3a  H.  8.  c  48. 
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6.  These  leases  most  be  of  lands,  tenements,  or  hereditaments, 
manurable  or  corporeal,  which  are  necessary  to  be  let,  and  whereout 
a  rent  by  law  may  be  issuing  and  reserved..  Therefore,  if  a  tenant  in 
tail  make  a  lease  of  such  a  thing  as  doth  lie  in  grant,  as  an  advowson, 
£nr,  market,  franchise,  or  the  like,  out  of  which  a  rent  cannot  be 
reserved,  especially  if  it  be  a  lease  for  life ;  this  lease  is  void,  and  that 
albeit  the  thing  have  been  anciently  and  accustomably  let.  A  grant 
of  rent-charge,  therefore,  out  of  such  lands  is  void ;  and  if  a  tenant 
in  tail  make  a  lease  for  three  lives  of  a  portion  of  tithes  rendering  rent ; 
this  lease  is  unquestionably  void ;  so  also  it  seems  it  is,  if  it  be  a  lease 
of  twenty-one  years. — ^But  now  by  the  statute  5  G.  3.  r.  17.  a  lease  of 
tithes,  or  other  incorporeal  hereditaments  alone,  may  be  granted  by 
any  bishop,  or  any  such  ecclesiastical  or  eleemosynary  corporation, 
and  the  successor  shall  be  entitled  to  recover  the  rent  by  an  action  of 
debty  which  (in  case  of  a  freehold  lease)  he  could  not  have  brought  at 
common  law. 

7.  They  must  be  of  such  lands  or  tenements  which  have  been 
most  commonly  let /o  farm,  or  occupied  by  the  farmers  thereof,  by 
the  space  of  twenty  years  next  before  the  lease  made ;  so  as  if  it  had 
been  let  for  eleven  years,  at  one  or  several  times  within  twenty  years 
before  the  new  lease  made,  it  is  sufficient.  Albeit  the  letting  have 
been  by  copy  of  court-roll  only,  yet  such  a  letting  in  fee,  for  life,  or 
years,  b  a  sufficient  letting,  and  so  also  is  a  letting  at  will  by  the 
common  law.  But  these  lettings  to  farm  must  be  made  by  such  as  are 
seised  of  an  estate  of  inheritance :  for  if  it  have  been  only  by  guardian 
in  chivalry,  [now  abolished]  tenant  by  the  courtesy,  in  dower,  or 
the  like ;  this  will  not  serve  to  be  a  letting  within  the  intent  of  the 
statute. 

8.  There  must  be  reserved  upon  such  leases  yearly,  during  the 
same  leases,  due  and  payable  to  the  lessor  and  his  heirs  to  whom  the 
reversion  shall  appertain,  so  much  yearly  farm  or  rent,  or  more,  as 
hath  been  most  accustomably  yielded  or  paid  for  the  lands,  isfe,  with*- 
in  twenty  years  next  before  such  lease  made.  Therefore,  if  the  rent 
be  reserved  but  for  part  of  the  time  of  the  new  lease,  this  lease  is 
void.  So,  if  the  tenant  in  tail  have  twenty  acres  of  land  that  have 
been  accustomably  let,  and  he  make  a  lease  of  these  twenty  acres,  and 
of  one  acre  more  which  hath  not  been  accustomably  let,  reserving  the 
usual  yearly  rent,  and  so  much  more  as  to  exceed  the  value  of  the 
other  acre ;  this  is  not  a  good  lease  by  the  statute.  So,  if  the  tenant 
in  tail  of  two  farms,  the  one  at  twenty  pounds  rent,  the  other  at  ten 
pounds  rent,  make  a  lease  of  both  these  farms  together,  at  thirty 
pounds  rent,  this  is  not  a  good  lease  within  the  statute.  But  if  besides 
the  annual  rent,  there  have  been  formerly  reserved  things  not  annual, 
as  hcriots,  fines  or  other  profits,  upon  the  de;ith  of  the  farmers,  or 
profit  out  of  another's  soil,  as  pasturage  for  a  colt,  life,  if  upon  the 
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new  lease  the  yearly  rent  be  reserved,  albeit  these  collateral  resenra- 
lions  be  omitted,  yet  these  leases  are  good.  So  also,  if  there  be  more 
rent  reserved  upon  the  new  lease  than  the  rent  that  hath  been  ancieotly 
psud,  the  lease  b  good  notwithstanding.  So,  {a)  if  tenant  in  tail  of 
land  let  a  part  of  it  that  hath  been  accustomably  let,  and  reserved  the 
rent  pro  rata,  or  more,  this  is  good,  for  that  is  in  substance  the  ac- 
customable  rent.  Also,  if  two  co-parceners  be  tenants  in  tail  of  twenty 
acres,  every  one  of  equal  value,  and  accustomably  letten,  and  they 
make  partition  so  as  each  to  have  ten  acres,  they  may  make  leases  c£ 
their  several  parts  of  each  of  them,  reserving  the  half  of  the  accuse 
tomable  rent.  If  the  accustomable  rent  had  been  payable  at  ibur 
days  or  feasts  of  the  year,  yet  if  it  be  reserved  yearly,  payable  at  one 
feast,  it  is  sufficient,  for  the  words  of  the  statute  are,  to  be  reserved 
yearly.  On  a  question.  Whether  the  reservation  of  the  ancient 
^  copyhold,**  rent  or  more,  in  a  lease  made  by  tenant  in  tsul,  would 
answer  the  description  of  the  ancient  <<  aqpustomed**  rent,  wttlun  the 
statute,  it  was  held  that  it  would  (i). 

9.  Such  leases  must  not  be  made  without  impeachment  of  waste* 
Therefore,  if  a  lease  be  made  for  life,  the  remainder  for  life,  (^c,  this 
is  not  warranted  by  the  statute,  because  it  is  dispunishable  of  waste. 
But,  if  a  lease  be  niade  to  one  during  three  lives,  this  is  good  $  forthe 
occupant,  if  any  happen,  shall  be  punished  for  waste.  Prebend  makes 
a  lease  for  years,  reserving  the  running  of  a  colt,  rendering  rent,  a 
new  lease,  rendering  the  same  rent,  without  reserving  the  runxung  of 
a  colt,  adjudged  good;  because  quoad  thiSf  it  is  neither  reservatiooj 
nor  exception.  But  if  a  lease  be  of  a  manor,  except  the  woods^ 
rendering  rent,  and  after  the  expiration  of  it,  there  is  a  new  lease 
rendering  the  same  rent  without  such  exception,  the  second  lease  is 
bad  (f). 

By  thb  statute,  then,  a  tenant  in  tail  is  enabled  to  grant  sndi 
leases  as  shall  bind  his  issue  in  tail ;  though  not  those  in  remainder  or 
reversion. 

If  tenant  in  tail  male  demise  for  a  term  of  ninety-nine  years,  and 
his  lessee  assign  over  to  another,  but  before  such  assignment  tenant 
in  tail  male  dies  without  issue  male,  no  action  of  covenant  upon  the 
lease  can  be  maintained  against  the  representatives  of  the  grantor  by 
such  assignee,  the  lease  being  void  at  the  time  of  the  assignment,  and 
no  interest  passing  under  it  (J), 

Tenant  in  tail  male  had  issue  two  sons  by  divers  venters,  and  died ; 
the  eldest  son  entered  and  made  a  lease  for  twenty-one  years,  reserv- 
ing rent  generally  to  him  and  his  heirs  and  assigns,  and  died  without 
issue,  leaving  two  sisters  his  heirs  at  law ;  and  if  by  this  reservation^ 
the  rent  belonged  to  the  second  brother,  to  whom  the  reveraos^ 

(«)  Co.  Lit.  44.  6.  I  (c)  Co.  Lit.  44.  b.  note  6. 

{k)  Pinks  y.  Bfown.  Moore,  759.        |  (^  Aodiew  ▼.  Pcarcc  x  N.  R.  15S.  ■ 
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descendedj  a3  heir  male  of  the  body  of  the  father,  was  the  question ; 
for  if  not,  then  the  lease  coald  not  bind  him  within  32  if,  8.  c,  28.; 
sad  it  was  adjudged  to  be  a  good  lease,  and  that  the  rent  should  go 
aloag  with  the  reversion ;  for  the  words  of  the  statute  are,  that  the 
fent  shall  be  reserved  to  the  lessor  his  heirs,  or  <<  to  those  to  whom  the 
lands  would  go  if  no  such  lease  had  been  made  ^"  and  here  the  intent 
was,  that  the  rent  should  go  along  with  the  reversion;  and  so  it  may 
here,  for  rent  naturally  follows  the  reversion,  and  the  second  brother 
is  heir  to  the  intail  and  reversion,  though  not  to  the  lessor  (0). 

Tenant  in  tail  makes  a  lease  for  twenty  years,  rendering  the  usual 
rent,  habendum  from  Aitchculmas  next  ensuing  {a) :  this  seems  a  good 
lease,  though  it  did  not  begin  from  the  making  of  the  lease,  accord- 
ing to  the  proviso  32  i£  8.  c.  28.  for  the  intent  of  the  statute  was 
only  that  the  lease  should  not  exceed  the  nuntber  of  twenty- one  years 
from  the  making,  which  this  lease  did  not,  and  in  the  margent,  a 
case  is  of  Thompson  and  Trafford^  [Poph.  8.]  35  ER%.  in  B,  R.  cited  to 
be  adjudged,  per  totam  curiam^  that  it  was  a  good  lease,  and  weH 
warranted  by  the  statute :  though  my  Lord  Cohe  lays  it  down  for  one 
of  his  rules,  that  leases  upon  that  statute  are  not  good  if  they  do  not 
commence  from  the  day  of  the  making,  which  perhaps  may  be  recon- 
died  upon  the  same  diversity,  where  diey  are  under  twenty-one  years 
and  where  not  so,  that  from  the  time  of  the  sealing  and  executing  the 
lease,  till  the  expiration  thereof,  there  does  not  intervene  ntore  than 
twenty-one  years.  For  if  the  commencement  of  the  lease  be  at  such 
a  distance,  that  between  the  time  of  the  sealing  and  executing  thereol^ 
and  the  expiration^  there  do  not  intervene  above  twenty-one  years, 
then  such  lease  seems  to  be  without  any  aid  from  this  statute,  though 
the  time  for  continuance  thereof  in  the  possession  of  the  lessee  be 
under  twenty-one  years ;  for  otherwise  the  tenant  in  tail  might  so 
procrastinate  the  commencement  of  the  lease,  as  to  have  always  the 
^atest  part  of  the  twenty-one  years  running  out  in  the  time  of  his 
issue,  which  the  statute  never  intended  to  countenance. 

So,  where  one  made  a  lease  for  ten  years,  and  after  made  another 
lease  for  eleven  years,  both  these  leases  are  good,  because  they  do  not 
in  all  exceed  twenty-one  years,  and  so  the  inheritance  is  not  charged 
with  more  than  a  lease  for  twenty-one  years,  which  the  statute 
allows  {a). 

Copyholds  are  not  within  the  statute. 


Section  IIL  Of  Leases  hy  Tenant  in  Tail  after  possibility 

of  Issue  extinct. 

This-estate  i&  where  one  is  tenant  in  special  tail,  and  the  person  from 

{/)  Bacon  Abr.  tic, «  Leases.**  (D.)  a. 
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whose  body  the  issue  was  to  springi  dies  without  issue,  or  having 
issue  that  issue  becomes  extinct  (a).  The  law  looks  upon  this  estate 
as  equivalent  to  an  estate  for  life  only,  and  in  truth  the  tenant  is  only 
tenant  for  life,  and  is  permitted  to  exchange  his  estate  with  a  tenant 
for  life ;  an  exchange  diat  can  only  be  made  of  estates  that  are  equal 
in  their  nature. 

His  power  to  demise,  therefore,  will  come  more  properly  within 
the  consideration  of  the  next  subject. 


Section  IV.  ]   Qf  Leases  hy  Tenant  for  Life  ;  absolute  or 

contingent. 

Tenant  for  life  can  make  no  leases  to  continue  longer  than  his  own 
life ;  for  his  leases  are  absolutely  void  at  his  death  (3). 

Thus  {e)  where  tenant  for  life  leased  premises  for  twenty-one  years^ 
and  before  the  expiration  of  that  term  died ;  the  trustees  of  the  re- 
xnainder-man,  then  an  infant,  continued  to  receive  the  rent  reserved^ 
and  he,  on  coming  of  age,  sold  the  premises  by  auction ;  in  the  con- 
ditions of  sale  the  premises  were  declared  to  be  subject  to  the  lease> 
And  in  the  conveyance  to  the  purchaser,  the  lease  was  referred  to  as 
in  the  possession  of  the  lessee  \  and  in  the  covenant  against  incum- 
brances, that  lease  was  excepted ;  the  purchaser  mortgaged,  and  in 
the  mortgage  deeds  the  like  notice  was  taken  of  the  lease,  and  the 
mortgagee  for  some  time  received  the  rent  reserved :  held  that  the 
lease  expired  with  the  interest  of  the  tenant  for  life,  and  that  the 
notice  since  taken  of  it  did  not  operate  as  a  new  lease. 

Therefore  a  lease  so  rendered  void  against  him  in  remainder,  cannot 
be  set  up  in  a  court  of  law  by  such  remainder-man's  acceptance  of 
rent,  and  suffering  the  tenant  to  make  improvements  after  his  interest 
vests  in  possession  (^). — But  when  the  remainder-man  lies  by,  and 
8u£Fers  the  lessee  or  assignee  to  rebuild,  and  does  not  by  his  answer 
deny  that  he  had  notice  of  it,  all  these  circumstances  taken  together, 
will  bind  him  m  a  court  of  equity  from  controverting  the  lease  after- 
wards. 

Also,  a  lease  executed  by  a  tenant  for  life,  in  which  the  reversioner, 
who  was  then  under  s^e,  is  named,  but  which  was  not  executed  by 
him,  is  void  on  the  death  of  the  tenant  for  life,  and  an  execution  by 
the  reversioner  afterwards  is  no  confirmation  of  it,  so  as  to  bind  the 
lessee,  for  it  is  not  his  covenant  (f  )• 

But  if  tenant  for  life  makes  a  lease  for  twenty  years  generally,  and 
afterwards  he  in  reversion  confirms  that  lease,  and  then  the  tenant  for 


(tf)  a  BL  Com.  za4. 

{h)  Bac  Abr.  tit.  JLeaaei.  (i). 

(f )  Doc  d«  Potter  v.  Archer,  x.  B.  ft  P.  531. 

(</)  Doe  d.  Simpson  v.Batcheripous.  50. 


Jenkins  d.  Yate  ▼•  Church,  Coop.  484.   Doe 
d.  Martin  v.  Watts.  7  T.  R.  8j.  Doe  4.  Col- 
lias  ▼.  Weller.  7.  T.  R.  478.  BulL  N.  P.  96. 
(0  Lttdlbid  V.  Barber,  z  T.  R.  86. 
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life  dies ;  though  this  at  first  wottld  have  determined  by  the  death  of 
the  lessor^  ytt  the  confirmation  hath  made  it  good  for  the  whole  term  (tf). 
But  if  the  lease  had  been  for  twenty  years,  if  the  lessor  tenant  for  life 
ahottld  ao  long  live,  there,  if  the  reversioner  had  confirmed  this  leasee 
yet  it  would  not  prevent  its  vbidance  upon  the  death  of.  the  tenant 
for  life. 

The  diversity  between  which  cases  is  this  (a) :  that  in  the  first  case^ 
the  lease  being  made  generally  for  twenty  years,  nothing  appears  to 
the  contrary,  bat  that  it  was  a  good  lease  for  that  time  absolutely ;  for 
the  death  of  the  lessor,  which  would  determine  it  sooner,  does  not 
a^car  ia  the  lease  itself ;  then  when  the  reversioner,  who  alobe  could 
take  advantage  of  that  implied  limitation,  thinks  fit  to  waive  it,  and 
confirms  the  lease  as  it  was  made  at  first  for  twenty  years  absolutely, 
this  makes  it  his  §wn  leasts  fot  so  much  of  the  time  as  would  have 
fallen  into  hi^  reversion  by  the  death  of  the  tenant  for  life  being  made 
the  express  limitation  and  circumscription  of  the  twenty  years  in  the 
lease  itself,  no  confirmation  of  that  lease  so  limited  can  enlarge  it  to 
exteiid  beyond  the  life  of  the  lessor,  that  being  the  express  determi- 
nation affixed  to  it. — For  although  we  find  one  case,  where  it  is  held, 
that  if  a  man  makes  a  lease  for  twenty*one  years,  if  the  lessee  so  long 
live,  and  afterwards  the  lessor  and  lessee  join  in  a  grant  by  deed  of 
the  term  to  another,  after  which  the  first  lessee  dies  within  the  twenty- 
one  years,  yet  the  grantee  shall  enjoy  it  during  the  residue  of  the  term 
absolutely.  To  reconcile  this  case  with  the  other,  it  must  be  intended, 
that  in  the  assignment  no  notice  is  taken  of  the  express  limitation 
affixed  to  the  lease,  but  that  they  joined  in  an  assignment  of  the  lease, 
for  the  residue  of  the  twenty-one  years,  and  then  it  may  be  well  con- 
strued to  amount  to  a  amfirmation  hj  the  lessor  for  that  time,  as  the  lessor 
may  confirm  the  land  to  the  lessee  for  any  longer  time,  and  thereby 
enlarge  bis  estate  or  interest. 

B.  tenant  for  the  life  of  C  and  he  in  remainder  or  reversion  in  fee 
join  in  a  lease  for  years  by  indenture  (0}  %  this  during  the  life  of  C  is 
the  lease  of  JB.  who  then  only  had  the  present  interest  in  the  lands, 
and  the  confirmation  of  him  in  the  remainder  or  reversion ;  but  after 
the  death  of  C  then  this  becomes  the  lease  of  him  in  the  reversion  or 
remainder,  and  the  confirmation  of  B. ;  for  the  lessors  having  several 
estates  in  them  in  several  degrees,  the  lease  shall  be  construed  to  move 
out  of  each  one's  respective  estate  or  interest,  as  they  become  capable 
of  supporting  it,  which  is  the  most  natural  and  useful  construction  of 
the  lease,  especially  as  there  can  be  no  estoppel  in  this  case,  by  reason 
of  the  several  interests  which  passed  from  each.  Therefore  during 
the  life  of  tenant  for  life,  if  the  lessee,  being  evicted,  should  declare 
of  a  lease  for  both  \  this  would  be  against  him,  as  was  adjudged, 
because  for  that  time  it  was  only  the  lease  of  the  tenant  for  life. 

(s)  Bac  Abr.  du  Lcues.  <ti.  s). 
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A.  lessee  for  life  makes  a  lease  to  B.  and  C.  on  condition  diat  if 
ibey  die  leaving  A,  then  the  land  shall  revert  to  A.  without  deter* 
mining  any  estate  certain  in  the  grant;  all  the  estate  passes  under 
die  condition,  for  in  pr^api  A.  was  not  received  on  default  of  B. 
and  C.  (a). 

If  tenant  for  life  and  he  in  remainder  in  tail  join  in  a  lease  to  A* 
for  life,  remainder  to  B.  for  life,  and  the  issue  in  tail  accepts  the  rent 
of  A.  and  levies  a  fine,  the  lease  in  remainder  is  good,  notwithstand- 
ing the  feoffment  (i). 

Where  lessee  for  life  makes  a  lease  for  years,  excepting  the  wood, 
underwood,  and  trees  growing  upon  the  land,  it  is  a  good  exception, 
although  be  has  no  interest  in  them  but  as  lessee,  because  he  remains 
always  tenant,  and  is  chargeable  in  waste }  wherefore  to  prevent  it^ 
he  may  make  the  exception. — ^But  if  lessee  for  years  assign  over 
term,  with  such  an  exception,  it  is  a  void  exception  (r). 


Section  V.    Of  Leases  hy  Tenants  pour  autre  Vie. 

Where  a  person  holds  for  the  term  of  another's  life,  he  is  called 
tenant  pour  autrt  wg  and  leases  made  by  him  of  course  determine  on 
the  death  of  the  cestui  que  w,  or  person  during  whose  life  he  holds, 
but  not  on  his  own  death ;  for  by  the  Statute  of  Frauds  every  estate 
pour  autre  vie  is  made  devisable,  and  if  not  devised,  it  shall  be  assets 
in  the  hands  of  the  heir,  if  limited  to  the  heir ;  if  not  limited  to  the 
heir,  it  shall  go  to  the  executor  or  adnunistratgr  of  the  grantee,  and 
be  assets  in  their  bands* 


Section  VI.     Qf  Leases  by  Tenant  hy  the  Curtesy  qf 

England  ;  in  Dower  ;  or  Jointure. 

Tenant  by  the  curtesy  is  where  a  man  marries  a  woman  seised  of 
an  estate  of  inheritance,  and  has  by  her  issue  bom  alive,  which  was 
capable  of  inheriting  her  estate  {d).  Tenancy  in  dower,  is  where  the 
husband  of  a  woman  dies,  with  or  without  issue,  in  which  case,  the 
wife  shall  have  the  third  part  of  all  the  lands  and  tenements  whereof 
he  was  seized  for  an  estate  of  inheritance  at  any  time  during  the 
coverture,  to  hold  to  herself  during  the  term  of  her  natural  life. 
Tenant  in  jointure  is  by  the  27th  H.  8.  r.  lo.  commonly  called  the 
Statute  of  Ui^s,  by  which  dower  may  be  barred  by  a  jointure,  or  by 
conveying  a  joint  estate  to  husband  and  wife  j  but  in  common  accept* 
ation,  it  means  a  sole  estate  limited  to  the  wife  only  (#). 


(#)  Co.  Lit.c.  6.  u's6.  n.  XX. 

(i)  JeffirejT.  Co7te«Cra£liz;ft5S. 

(0  "Bwoa  V.  Gyrling.  Gro.  Jic,  ;^6. 


(<0  »  Bl.  CaHu  za6. 
(«)  Hud.  36. 
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As  to  these  respectire  estates^  it  will  be  sufficient  to  obsenre,  that 
if  either  of  the  tenants  make  a  lease  for  years,  resenring  rent,  and 
die,  this  lease  is  absolately  determined,  so  that  no  acceptance  of  rent 
bf  the  heir  or  those  in  rerersion  can  make  it  good ;  for  though  thdr 
estate  is,  quodam  modo,  a  continuance  of  the  estate  of  the  husband  or 
wife,  yet  it  is  a  continuance  only  for  life,  and  they  have  no  power  to 
contract  for,  or  intermeddle  widi,  the  inheritance,  and  consequently 
their  leases  or  charges  fall  off  with  the  estate  whereont  they  were  de- 
rived, and  the  lessee  is  become  tenant  by  sufieranc^  by  his  continuance 
of  possession  after  {a). 


Section  VII.    Of  Leases  under  Ponoers. 

The  limitation  and  modifying  of  estates  by  virtue  of  powers,  came 
from  equity  into  the  common  law  with  the  Statute  of  Uses  {V) :  as 
therefore  powers  came  into  the  courts  of  law  with  the  Statute  of  Uses^ 
80  the  construction  of  them,  by  the  express  direction  of  the  statute^ 
must  b^  the  same  as  in  courts  of  equity  (r) ;  for  whatever  is  a  good 
power  or  execution  in  equity,  the  statute  makes  good  at  law  [i)^  A$ 
powers  are  derived  from  equity,  and  ought  even  at  law  to  be  construed 
equitably,  so  in  the  construction  of  powers  originally  in  their  nature 
legal,  coons  of  equity  must  follow  the  law,  be  the  consideradon  ever 
so  mexitoriouSf 

The  circumstances  attending  the  execution  of  such  leases  may  be 
considered,  i.  With  respect  to  the  lessor;  2.  to  the  lessee;  3.  to  the 
subject  on  wUch  the  power  is  to  operate;  4.  to  the  quality  and  quan« 
tity  of  interest  to  be  granted ;  5.  to  the  rent ;  6.  to  the  form  of  the 
lease  (^}. 

I .  With  respect  to  the  lessor* 

He  must,  as  we  have  observed,  pursue  the  power  strictly.  If  tenant 
for  life,  therefore,  has  a  special  power  of  granting  leases  for  a  longer 
term  than  his  own  life,  upon  his  death  the  lease  is  void,  unless  he 
has  strictly  pursued  the  power.  So,  tenant  for  life,  with  power  of 
leasing  under  certain  conditions,  must  demise  in  strict  conformity 
with  those  conditions  (y).  Indeed  in  respect  to  the  execution  of 
powers,  courts  of  justice  have  always  looked  with  a  jealous  eye  to  see 
that  the  conditions  in  favour  of  the  next  taker  be  pursued,  not  literally 
only,  but  substantially. 

So,  tenant  for  life,  with  power  to  make  leases  for  three  lives,  or 
twenty-one  years,  cannot  make  such  leases  by  letter  of  attorney,  by 


(c)  Bac.  Abr*  tit.  Leases,  (i.)   MiUer  v. 
Mainwuiog.    Cro.Car.397. 

(i)  Taylor  v.  Horde.  I  Burr.  6a  laa 
(0  Ren  d.  Hall  ▼.  Bulkeley.  x  Doug.  2194. 
(<0  Zoochd.  Woobtonv.  WoQ]stoa«2^Burr. 


XX  j6. 46.  Woolston  ▼.  Woolstoo.  x  BL IL  »8x . 

(«)  Powell  on  Powers,  390. 

(/)  Doe  d.  £llis  v.  Sandham.  x  T.  R.  705. 
709.  Doe  d.  Pulteney  Y.  Lady  Cavan.  % 
T.  K«  567.  S.  €•  6  Bro.  Casein  Par.  I75« . 
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▼ktue  of  fab  power  {d)\  because  such  leases  not  bebg  derired  out  of 
the  inlnest  of  the  tenant  for  lifie^  but  bj  an  antborit^  derived  firom 
the  tenant  in  fee,  and  to  charge  the  estate  of  diird  persons^  die  tmst 
for  tbat  purpose  is  personal,  and  cannot  be  delegated  to  another.     . 

b  has  also  been  determined,  tfaat^idiere  a  power  of  leasing  was 
f^ven  to  the  father,  tenant  £ar  life,  and  after  Us  decease,  to  die  son, 
tenant  for  life,  and  die  son  obtained  a  grant  from  die  father,  of  hb 
life  estate,  (widiout  noddi^  die  power)  subject  to  a  certain  vent,  widi 
n  power  of  re-entrj  far  non-payment  \  the  son,  during  the  life-liBie 
of  hb  £idier,  could  not  lease  under  the  power,  {b). 

A  power  to  make  leases  generally,  extends  only  to  leases  in  posses- 
sion, and  not  to  leases  in  reversion,  or  in  futuro  {c\ 

The  grant  of  a  lease  need  not  be  in  actual  possession,  but  a  con- 
structive possession,  by  the  receipt  of  the  rents  and  profits,  b  a  suf- 
ficient compliance  with  the  power.  If  actual  possession  were  neces- 
sary, a  leasing  power  could  never  be  executed  where  the  land  b  in  the 
hands  of  a  tenant  [d). 

Therefore  where  a  tenant  for  life,  with  power  to  grant  leases  in 
possession  for  twenty-one  years  at  the  best  rent,  conveyed  hb  life- 
estate  to  trustees  to  pay  an  annuity  for  his  life,  and  the  surplus  to 
himself ;  the  power  was  held  to  be  not  thereby  extinguished,  but  he 
might  still  grant  a  lease  agreeably  to  the  terms  thereof  {i). 

When  a  power  was  given  to  a  tenant  for  life  to  demise  by  indenture 
such  premises  as  were  then  leased  for  lives,  to  any  persons  in  pos- 
session or  reversion  for  one,  two,  or  three  lives,  so  as  the  amount  of 
rents,  &c.  were  reserved,  and  <<  so  as  there  were  contained  in  every 
such  lease  a  power  of  re-entry  for  non-payment  of  the  rent  thereby 
to  be  reserved,'*  and  the  tenant  for  life  made  a  lease  in  other  respects 
conformable  to  the  power,  and  containing  the  following  proviso : 
^  that  if  at  any  dme  during  the  estate  hereby  granted,  the  said  yearly 
rent  shall  be  behind  or  unpaid  in  part,  or  in  all,  by  the  space  of  fifteen 
days,  next  over  or  after  any  or  either  of  the  days  or  times,  whereat 
or  whereupon  the  same  ought  to  be  paid,  and  no  sufficient  distress, 
or  dbtresses,  can.  or  may  be  had  or  taken  upon  the  said  premises, 
whereby  the  same^  &c.  may  be  fully  paid,  then  and  from  thenceforth 
it  shall  and  maybe  lawful  to  and  for  the  said  lessor,  &c.  to  re-enter,  &c.'' 
It  was  held  by  the  Court  of  King's  Bench,  that  this  clause  of  re-entry 
pursued  the  form  required  by  the  leasing  power,  and  that  the  lease 
was  valid.  This  judgment  was  reversed  in  the  Exchequer  Chamber, 
by  four  Judges  against  three,  but  subsequendy  affirmed  in  the  House 
of  Lords  {i). 


(s)  hnd  Cn»nwdl*t  cue.  ft  Co.  70. 76.  fi) 
(I)  One  r.  Dty.  13  Eart.  zzS. 
(#)  Shecomb  ▼.  Hiwkins.  Cro.  Jac.  3x8. 
Winter  v.  X^ofcday.  Com.  Rep.  z7* 


(d)  Ren  d.  Kail  ▼.  Bulkeley.  z  Doug.  a9a. 
(#)  Doe  d,  Jersey  v.  Snuth,  1 B.  &  B.  97. 

S.C.ftB.aeB.473* 
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a.  With  respect  to  the  lessee. 

The  lessee,  in  a  lease  under  a  power,  mustt  it  should  seem,  be  a 
persoa  in  being  at  the  time  when  it  is  made  i  for  generally  such  leases 
cannot  be  made  in  reversbn  or  in  fyturo :  and  it  has  been  held^  that 
if  a  power  be  to  make  leases  to  one,  two,  or  three  persons,  the  donee 
of  the  power  cannot  make  a  lease  for  the  life  of  the  first  son  of  J.  S» 
because  the  person  to  take  under  the  power  oaght  to  be  tii  esse  {0)0 

If  a  man  covenant  in  consideration  of  natural  afiection^  with  a 
power  to  make  leases,  a  lease  to  a  stranger  b  void  (Jk). 

3.  With  respect  to  the  subject  on  which  the  power  is  to  operate. 

A  tenant  for  life,  having  power  to  grant  building  leases  for  sixty- 
one  years,  reserving  the  best  improvement  ground  rent,  granted  a 
lease  for  that  term,  which  was  not  expressed  to  be  a  building  lease^ 
but  which  contained  a  covenant  by  the  lessee  to  keep  in  repair  the 
premises  demised  (old  houses)  or  such  other  <<  house  as  should  be 
bmlt  during  the  term  i**  held  that  this  was  not  a  building  lease  within 
the  power,  and  therefore  void  (r)« 

If  a  leasing  power  be  restrsuned  to  be  exercised  only  over  heredi- 
taments untaUy  Utten^  lands  twice  letten  are  included  within  that 
description  (J). 

Bat  lands  that  have  been  but  once  letten,  are  not  within  such  a 
power  {i). 

So,  if  lands  had  been  leased  by  virtue  of  a  contract,  from  year  to 
year  for  three  years,  this  cannot  be  said  to  be  usually  letten,  because 
this  is  but  one  lease,  though  renewable  every  yean 

Any  kind  of  demise  is  sufficient  to  support  such  power,  there  being 
no  necessity  that  it  should  have  been  demised  by  indenture ;  a  demise 
at  will  or  by  copy,  is  sufficient  to  make  land  to  be  accounted  usually 
demiscable  {e). 

But  lands  not  denused  for  the  space  of  twenty  years  before  the 
execution  of  a  power  to  demise,  at  the  rent  then  usually  reserved  and 
paid,  cannot  be  leased  under  such  power  (jT). 

Thus  {g)  where  there  was  a  tenant  for  life,  with  power  to  make 
leases  of  all  or  any  of  the  lands  in  an  indenture  of  settlement,  parti* 
colarly  mentioned,  which  at  any  time  theretofore  had  been  usually 
letten  or  demised,  for  and  during  the  term  of  twenty-one  years  or 
under,  in  possession  and  not  in  reversion,  reserving  the  rent  thereupon, 
then  yielded  or  paid,  or  more.  Tenant  for  life  made  a  lease  of  part 
of  the  premises  mentioned  in  the  settlement,  which  had  been  let  at 
loo/.  per  ann.  for  twenty-one  years,  but  which  term  of  twenty*one 
years  had  expired,  and  the  premises  had  not  been  let  for  the  space  of 
twenty  years  before  the  demise,  under  the  power  which  was  die  sub- 

(«)  Snow  ▼•  Cutler.  T.  lUy.  163,  I       («)  Powdl  on  Mort.  39Sf 

(i)  CxQM  V.  Fauttenditth.  Cro.  Jac  180.    I      (/)  PoweUon  Power.  395. 

(4  Joiiesd.Cowperv,Vcniey«Wi]l<i.z69.  i      (g)  Trestian  d.  Gort  v.  Baltinglan.  Vaugli. 

(^  %  RoU.  Abr.  a6z.  |  31.  S,  C«  Sir  T.  Jones.  %7, 
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ject  of  dispute.  It  was  held|  that  what  was  not  farmed  at  the  time 
6f  the  proviso  madei  nor  twenty  years  before,  could  not  be  said  to  be 
at  any  time  before  commonly  farmed ;  for  those  twenty  years  were  a( 
£me  before  in  which  it  was  not  faf  med.  Besides,  the  proviso  was,  that 
leases  might  be  made  for  tweilty-one  years  of  any  lands  in  the  deed, 
reserving  the  rents  thereupon  Reserved  at  the  time  of  the  deed  made, 
which  necessarily  implied,  that  the  land  demiseable  by  that  proviso 
ihust  bfe  land  which  then  was  under  rent;  for  if  no  rent  then  was, 
die  rent  then  thereupon  reserved  could  not  be  reserved.  But  the  pre-* 
mises  in  question  had  then  no  rent  upon  them,  for  they  were  not  let 
of  twenty  years  before,  nor  then,  and  therefore  were  not  demiseable 
by  that  proviso.  The  words  <'  or  more,"  could  not  at  all  help  the 
lessee;  for  the  words  <<  more"  or  <<less,"  were  words  of  relation; 
the  one  of  addition  to  what  was  before,  the  other  of  diminution :  for 
^more"  or  <^less,"  must  relate  to  something  positive  before,  and 
could  never  be  a  relation  to  nothing. 

A  covenant  to  stand  seised,  as  it  is  a  lease  if  made  by^  the  owner, 
So  also  is  it  an  evidence  of  the  usual  manner  of  demising  (a). 

It  seems  now  to  be  settled,  that  the  question,  whether,  (under  a 
power  to  lease  lands,  and  other  hereditaments,  provided  that  such  rent 
6t  more  be  reserved  upon  every  lease  as  hath  been  reserved,  or  paid 
for  it  within  a  given  time,  previous  to  the  creation  of  the  power) 
lands  not  before  in  lease  may  be  demised,  is  a  question  of  construc- 
tion on  the  intention  of  the  author  of  the  power^  to  be  collected 
from  the  instrument  creating  the  power,  or  the  circumstances  of  the 
estate  (3). 

Thus,  where  a  power  was  to  lease  a  manor  except  the  demesne 
lands,  although  copyholds,  being  within  that  description,  could  not  be 
demised  under  such  power,  yet  the  rents  and  services  of  the  manor 
might  {c)  i  for  it  appeared  to  be  the  intent  of  the  settlement,  that  part 
of  the  manor  should  be  demisable ;  and  notwithstanding  a  quali- 
fication annexed  to  the  power  which  said  that  the  ancient  rent  should 
be  reserved,  and  no  reservation  of  rent  could  be  upon  a  lease  of 
rents  and  services,  out  of  which  no  rent  issues,  yet  the  rents  and 
services  might  be  demised  within  the  power ;  for  it  appeared,  that 
part  of  the  manor  was  intended  to  be  comprised  within  the  power, 
but  that  the  demesne  lands  were  not  to  be  comprised ;  then  the  rents 
and  services  must  be,  for  the  whole  of  the  manor  consists  in  de- 
mesnes, rents,  and  services ;  and  if  a  man  hath  a  power  reserved  to 
him  of  making  leases  of  two  things,  and  a  qualification  is  annexed 
to  the  power,  which  cannot  extend  to  one  of  these  things,  he  may 
make  a  lease  of  that  thing  without  any  regard  to  the  qualification. 

Accordingly,  where  there  is  a  power  to  make  a  lease  of'  a  manor. 


(tf)  Right  d.  Basset  v.  Thomas  and  another. 

jBurr.  Z441*  I443* 
(S)  Powell  oa  Power.  404.  %  RolL  Abr. 


%6%»  15.   Wakeman  V.  Waker.  3Keb.  595. 
(0  Loveday  v.  Winter.  245.  378.  $•  C. 
Winter  t»  Loveday.  i  Com,  R,  37. 
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^nd  every  part  thereof,  so  that  such  rent  be  resenred  upon  every  lease 
^  was  paid  for  two  years  before,  and  it  happens  that  some  part  of 
the  land  was  not  leased  at  any  rent  within  two  years  before ;  a  man 
Ibay  make  a  lease  of  such  land,  reserving  what  rent  he  pleases,  for 
the  intent  appears  to  be,  that  he  might  make  leases  of  the  whole 
manor  (a). 

So,  alsoj  where  a  man  had  power  to  make  leases  of  a  rectory, 
tithes,  and  other  lands,  reserving  the  ancient  rent,  it  was  held,  that 
be  might  make  leases  of  tithes,  although  no  rent  can  issue  out  of 
tithes;  but  he  might  demise  them  without  any  rent  if  it  pleased  lum, 
for  it  appeared,  that  tithes  were  within  the  power  (*). 

So,  under  a  power  to  lease  all  manors,  messuages,  lands,  &c. 
Mso  as  there  be  reserved  as  much  rent  as  is  now  paid  for  the  same^** 
such  parts  of  the  estate  enumerated  in  the  power  as  have  never  been 
demised^  may  be  let  (^ ). 

But  where  a  devise  was  to  trustees  in  strict  settlement  with  power 
to  lease  <<  all  or  any  parts  of  the  lands  so  limited,  so  as  there  be 
reserved  the  ancient  and  accustomed  yearly  rents }''  the  power  was 
held  not  to  extend  to  such  parts  of  the  lands  as  had  never  been 
before  let  {d). 

And  udder  a  power  in  a  family-settlement  to  make  leases  for  all  ox' 
any  part  of  the  premises,  reserving  the  ancient  rent,  lands  always 
occupied  with  the  family  seat  cannot  be  demised  }  for  in  such  case, 
the  qualification  annexed  to  the  power,  *<  that  the  ancient  rent  must 
be  itsenred,"  manifestly  excluded  the  mansian-hbuse,  and  lands 
about  it  Oliver  let ;  the  nature  of  the  thing  in  such  case,  speaks  the 
intent  (/). 

Soy  under  the  settlement  of  an  estate,  with  a  power  to  the  tenant 
in  possession,  to  let  all  or  any  part  of  the  premises,  so  as  the  usual 
covenants  be  reserved,  a  lease  of  tithes,  which  had  never  been  let 
before,  was  held  Void. — In  all  these  cases,  the  intention  of  the  parties 
is  to  govern  the  Court  in  construing  the  power  (/)• 

Every  power,  in  the  construction  of  it,  is  to  be  taken  with  such  a 
restriction,  that  the  estate  itself,  which  is  subjected  to  the  power, 
shall  not  be  destroyed  by  the  exercise  of  it.  Therefore,  in  the  case  of 
Winter  and  Loveday^  Rokeby,  J.  held  that,  had  the  express  words  Used 
m  that  case,  <<  so  as  it  be  not  of  the  demesne  lands"  been  left  out, 
yet  there  would  have  been  a  restraint  by  implication  from  making 
leases  of  customary  land  held  of  the  manor  ;  for  if  the  customary  land 
might  be  demised,'  the  manor  would  be  destroyed,  which,  it  must  be 
presumed,  was  not  the  intent  of  the  parties  {g). 

(tf)  Lovcday  ▼.  Winter.  245.378.  S.  C.        (r)  Sir  Walter  Baggott  v.  Oughton.  8  Mod. 

Witter  ▼.  JLoveday.  x  Com.  R.  37.  S.  C.  249.    Baggott  v.  Oughton.  Fort.  334. 

(*)  Walker  V.  Wakemau.  i  Vent.  294.  (/)  Pomery  v.  Partington.  3  T.  R.  66s. 

(*)  Goodthle  v.  Funucan  Doug.  565.  Ig)  Powell  on  Power.  407.    Lovcday  ▼. 

(4  Doe  d.  Bartlett  v.  Rendle.  3  M.  &  S.  Winter.  5  Mod.  MS'  37^*  &(• 
99- 


48  Of  Leases  under  Pmers.         [Chap.  III. 

One  who  has  a  power  to  giant  a  concurrent  lease  within  seven  years 
of  the  expiration  of  the  old^  may  grant  a  lease  at  any  time  on  the 
surrender  of  the  old  one  {a). 

4.  With  respect  to  the  quality  and  quantity  of  interest  to  be 
granted. 

Upon  a  general  power  to  make  leases*  without  saying  more,  the 
law  adjudges*  that  the  leases  ought  to  be  leases  in  possession ;  for  if 
upon  such  power  a  lease  might  be  made  upon  a  lease*  the  party 
might*  by  making  infinite  leases*  detain  those  in  remainder  out  of 
possession  for  ever*  which  would  be  contrary  to  the  intent  of  the  par- 
ties and  against  reason  (i). 

So*  a  general  power  to  make  leases  for  one  and  twenty  years*  does 
not  enable  the  party  to  make  such  a  lease  in  revec^ion*  by  which  a 
widow  would  be  deprived  of  the  benefit  of  her  jointure*  to  secure 
wluch  the  land  was  settled  by  act  of  parliament :  for*  be^des  that 
jointures  are  favoured  in  law*  the  statute  intended  not  to  give  him 
that  liberty ;  and*  it  being  a  liberty  and  power*  it  must  be  strictly 
pursued  (c). 

If  a  nun  has  powtr  to  make  leases  in  possession  or  reversion*  if 
he  makes  a  lease  in  possession  once*  he  shall  never  after  make  a  lease 
in  reversion;  for  he  has  an  election  to  do  the  one  or  the  other*  but 
not  both  {d). 

Devisee  for  life*  with  power  to  make  leases  for  twenty-one  years* 
whereupon  the  old  accustomed  rent  shall  be  reserved*  makes  a  lease 
for  twenty-one  years  under  the  old  rent*  &c«  and  a  year  before  the 
expiration  of  that  lease*  he  makes  a  lease  to  another  for  twenty-one 
years  to  begin  presently ;  this  lease  seems  to  be  good  within  his  power 
as  a  concurrent  lease*  because  it  is  no  charge  upon  the  reversion*  nor 
is  there  any  more  than  twenty-one  years  in  toto  against  the  reversioner: 
but  this  power  would  not  warrant  the  making  of  leases  in  reversion* 
for  then  he  might  charge  the  inheritance  ad  infinitum  («). 

But  notwithstanding*  where  one  having  power  to  make  leases  for 
twenty-one  years  in  possession*  made  a  lease  to  A.  for  twenty-one 
years  in  trust  for  the  payment  of  debts*  but  the  lease  was  made  to 
commence  from  a  time  to  come*  and  so  not  pursuant  to  the  power*  yet 
being  made  for  the  payment  of  debts*  it  waft  supported  in  equity  {/). 

Under  a  power  to  lease  in  possession  for  one*  two*  or  three  lives* 
or  for  thirty  years*  or  any  other  number  of  years  determinable  on 
one*  two*  or  three  lives  j  or  in  reversion  for  one*  two*  or  three  lives* 
or  for  thirty  years*  or  any  other  number  of  years  determinable  on 


(a)  Com.  Dig.  tit.  Ettatet.  (0. 13.) 

(1)  Sheoomb  t.  HnHdni.  i  BrowiiL  148. 

Wfaitcr  ▼.  Loftdtj.    X  Com.  R.  37. 
(«)  Cobnttft  ol  SuKi  V.  Wroth.  Oro. 

XUaJ. 


(irf)  Winter  v.  Loveday.  JLd.  Ra)rm.  967. 

(t)  Powell  on  I^iwcr.  418.  Bie.  Abr.  tit. 
Lewes.  417.  Retd  ao4  Nuh't  Cue.  tMnu 
147,  8.    Edwards  t*  Skter.  Hard.  4x2. 

(/)  Bm.  Abr.  Ibid.  Chiu  Ca.  za 
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tone,  two,  or  three  lires,  a  man  cannot  make  an  absolute  lease  in 
possession  for  thirty  years ;  but  an  absolute  lease  in  reversioni  for 
thirty  years,  he  may  (d). 

Where  there  is  a  power  to  grant  leases  in  possession,  but  not  by 
Way  of  reversion  or  future  interest,  a  lease  per  verba  de  prasenti,  is 
not  contrary  to  the  power,  although  the  estate,  at  the  time  of  grant- 
ing the  lease,  was  held  by  tenants  at  will,  or  from  year  to  year ;  if  at 
the  time,  they  received  directions  from  the  grantor  of  the  lease  to  pay 
their  tent  to  the  lessee  {b). 

So,  one  undet  a  power  in  1  hianiage  settlement  to  lease  for 
twenty-one  years,  in  possession,  but  not  in  reversion,  grants  a  lease 
to  his  only  daughter  for  twenty-one  years,  <'  to  commence  from  the 
day  of  the  date,*^  adjudged  a  good  lease  (^). — It  was  held  that  the  word 
^  froni^*  may  mean  either  inclusive  or  exclusive,  according  to  the  con* 
text  and  subject-matter;  and  the  Court  will  construe  it  so  as  to 
effectuate  the  deeds  of  parties,  and  not  to  destroy  them.  But  the 
authority  of  this  determination  has  been  much  questioned. 

Under  a  power  in  a  will  to  lease  in  possession,  and  not  in  rever- 
sion, a  lease  for  years,  ejcecuted  the  29th  of  March  to  the  then  tenant 
in  possession,  habendum  as  to  the  arable  from  the  13th  of  February 
preceding,  and  as  to  the  pasture  from  the  5th  of  April  then  next,  &c. 
under  a  yearly  reilt,  payable  quarterly,  on  the  loth  of  July,  loth 
bf  October,  toth  of  January,  and  loth  of  April,  is  void  for  the 
whole,  though  such  lease  were  according  to  the  custom  of  the  coun- 
try, and  the  same  had  been  before  granted  by  the  person  creating  the 
power  {i). 

Under  a  power  to  demise  for  twenty-one  years  in  possession,  and 
liot  in  reversion,  a  lease  dated  in  fact  on  the  17th  of  February,  1802, 
hAendum  from  the  25th  of  March  next  ensuing  the  date  thereof  is 
good,  if  not  executed  and  delivered  till  after  the  25th  of  March,  for 
It  then  takes  eflFect  as  a  lease  in  possession  with  reference  back  to  the 
date  actually  expressed  {e). 

One  had  power  in  effect  to  make  leases  for  the  lives  of  A.  if.  and 
C.  and  he  makes  a  lease  to  them  for  their  three  lives,  and  the  life  of 
the  longer  liver  of  them :  and  this  was  held  to  be  sufficient  within 
the  power,  because,  for  three  liver  generally,  and  for  three  lives,  and 
the  longer  liver  of  them,  is  all  one,  since  without  such  words  it 
would  have  gone  to  the  survivor. — So,  a  lease  to  one  for  three  lives^ 
or  to  diree  for  their  lives,  is  all  one  (/}. 

Under  a  power  to  tenant  for  life  to  lease  for  ninety-nine  years, 
determinable  on  oncj  two,  or  three  lives,  a  lease  for  ninety-nine 


(s)  Winter  v.  Loveday.  Ld.  Raymond. 

a67. 

(0    Gdodtitle  v.  Funucao.  Boug.  565. 
{e)  Pugh  V.  D,  of  Lccda.    Cowp.  7x4. 
Frecaaa  d.  Vernon  v.  West.  %  Will*  165. 


E 


{d)  Doe  d.  Allen  and  others  v.  Calvert. 

%  East*  376. 
(0  Doe  d.  Coze  ▼.  Day.  zo  East.  4S7- 
(/)  Bac  Abr.  tic  Leases.  Alsop  v.  Piiie» 

3  Kcb.44* 
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years*  if  E.  H^  should  so  long  live,  to  commence  from  the  dndi  of 
y.  L,  and  W.  R.  (two  lives  on  which  a  subsisting  lease  for  years 
wa^  determinable)  was  held  ill  (a). 

Where  a  man  makes  a  settlement  of  the  reversion  of  fands^  de- 
mised for  life  or  years,  to  the  use  of  one  for  Cfe,  with  power  to  make 
leases  generally,  he  may  make  a  lease  during  the  continuance  of  a 
former  lease,  to  commence  after  the  former;  as  otherwise  his  power 
would  be  ineffectual  (b). 

So,  a  fortiori,  if  a  power  expressly  enable  one  to  make  leases  in 
reversioQ,  such  a  lease  will  of  course  be  good  by  virtue  thereof  (r). 

Under  a  power  to  make  leases  **  for  ninety-nine  years,  or  three 
lives  in  possession,  or  for  two  lives  in  possession,  and  one  in  rever- 
sion, or  for  one  life  in  possession,  and  two  in  reversion,**  the  party^ 
during  the  continuance  of  the  first  lease,  made  a  lease  for  life  to  71; 
and  the  question  was.  Whether  the  latter  lease,  being  made  whilst 
the  lives  in  the  former  lease  were  in  being,  was  authorized  by  the 
power?  By  two  of  the  justices,  out  of  three,  it  was  held,  that  had 
the  words,  <<  in  possession,"  and  the  words  of  the  power  been 
generally  to  make  leases,  the  case  had  been  strong  in  favour  of  the 
lease,  the  settlement  being  of  a  reversion ;  but  the  power  being  ex- 
pressly to  make  leases  in  possession,  the  lease  in  reversion  was  not 
within  it ;  and  they  noticed  the  particular  wording  of  the  power  to 
make  leases,  namely,  «  for  two  lives  in  possession,  and  one  in  rever- 
sion ;"  or  <<  one  in  possession,  and  two  in  reversion ;"  so  that  it  ap- 
peared, that  the  scope  and  intent  was,  never  to  have  an  estate  above 
three  lives  in  being  at  one  time  {d). 

The  nature  of  a  lease  in  reversion  is  this :  In  the  most  ample 
sense,  that  is  said  to  be  a  lease  in  reversion,  which  hath  its  com- 
mencement at  a  future  day,  and  then  it  is  opposed  to  a- lease  in  pos- 
session ;  for  every  lease  that  is  not  a  lease  in  possession,  in  this  sense 
is  said  to  be  a  lease  in  reversion.  Where  mention  is  made  of  leases 
in  reversion  of  a  power,  this  shall  be  intended  of  leases  to  commence 
after  the  end  of  a  present  interest  in  being;  which  is  the  second 
notion  of  a  lease  in  reversion.  But  as  a  lease  for  life  cannot  be  made 
to  commence  at  a  future  day,  where  a  power  is  given  to  make  leases 
for  one  or  two  lives  in  reversion  and  to  make  leases  for  years,  the 
very  same  expression  (lease  in  reversion)  will  have  a  different  signifi* 
cation  in  the  same  conveyance :  being  applied  to  a  lease  for  life,  it 
shall  be  intended  of  a  concurrent  lease,  or  a  lease  of  the  reversion, 
viz.  a  lease  of  that  land  which  is  at  the  same  time  under  a  demise  ; 
and  then  it  is  not  to  commence  after  the  end  of  the  demise,  but  hatl\ 
a  present  commencement,  and  is  concurrent  with  the  prior  demise; 


(a)  Dot  d.  Copleston  ▼.  Hiern  and  an- 
other.  5  M.  &  S.  40. 
.  (i)  £ari  of  Coventry  y.  Dowager  Countess 


of  Coventry,   t  Com.  R.  3x3. 
(c)  Whitbck's  Caae.   3  Rep.  ijS* 
[J)  Poweil  on  Powers.  430. 


Sect  VtLj        Of  Leases  under  Pomr^  Si 

but  bdng  applied  to  a  lease  for  years,  it  shall  be  intended  of  a  lease 
wUch  shall  take  its  efiect  after  the  expiration  or  determination  of  a 
leise  in  bdng  {a). 

The  law  therefore,  Which  is  founded  in  reason  and  common  sense, 
considers,  ^<  possessory''  and  <<  reversionary,"  according  to  the  natural 
and  ordinary  import  of  those  terms,  (without  annexing  any  artificial 
idea  to  them,)  as  including  the  simple  ideas  of  time  present,  and  time 
to  oOme :  and  consequently,  that  every  subsisting  interest,  or  time 
not  present,  is  an  interest  or  time  to  come  (i). 

The  circumstance  of  a  second  lease  for  years  being  granted  to  the 
same  lessee  who  holds  under  a  former  lease,  to  commence  after  the 
expiration  of  such  former  lease,  does  not  operate  to  make  the  latter  a 
continuation  of  the  former  lease,  where  the  terms  are  granted  by  dif- 
ferent deeds^  although  the  residue  of  the  time  to  come  after  the  for- 
mer lease,  together  with  the  period  for  which  the  latter  lease  is 
granted,  do  not  in  length  of  time  exceed  the  limits  fixed  by  the 
power :  for  the  latter  will,  notwithstanding,  be  considered  as  a  re- 
versionary lease,  as  much  as  if  it  had  been  granted  to  a  reversionary 
lessee  (r). 

But,  if  under  a  power  to  demise  for  fourteen  years,  a  lease  were 
made  of  lands,  iffc.  habendum^  for  seven  years,  and  so  from  seven 
years  to  seven  years,  the  latter,  it  seems,  would  be  but  a  continuance 
of  the  former  term,  and  an  addition  to  it,  and  not  a  remainder  or 
fature  interest  {d)» 

If  there  be  a  power  to  make  leases  in  possession  expressly,  which 
attaches  upon  an  estate,  part  of  which  is  in  possession,  and  other 
part  thereof  in  reversion,  at  the  creation  of  the  power :  the  donee  of 
the  power  may  immediately  make  leases  in  possession  of  the  estate 
in  reversion,  as  well  as  of  that  in  possession :  for  in  such  case,  the 
word  <^  possession,"  in  the  power,  refers  to  the  lease,  and  not  to  the 
haA{€). 

But  it  seems,  that  if  a  power  enable  any  one  to  make  leases  in  re- 
Tcnion,  as  well  as  in  possession,  and  some  part  of  the  land  subject 
to  the  power  be  in  possession,  and  other  part  of  it  in  reversion,  he 
cannot  make  a  lease  in  possession  and  another  lease  in  reversion  of 
the  same  land ;  but  his  power  to  make  leases  in  reversion,  will  be 
confined  to  such  land  as  was  not  then  in  possession :  and  note  the 
ilisdnction  between  these  two  cases  (/). 

If  a  power  be  created  to  enable  a  tenant  for  life,  to  make  leases  for 
one,  two,  or  three  lives,  or  for  any  term  or  number  of  years,  deter- 

(«)  Lovedayv.  Winter.  5  Mod.  245-378.         {d)  Heoniiigs  v.  Brabaioii.    i  Lev.  45. 

8.  C.   I  Com.  R.  37.  Goodright  d.  Hall  v.  Richardson.  3  T.  R.  463. 

(^)  Powefl  on  Powen.  434.  f#)  Powell  on  Powers.  495.  Bac.  Abr.  tit* 

(f)  Doe  d.  Pulte^ey  y.  Lady  Caven.  jT.R.     Leases.  Fox  v.  Rickwood.  Cro.  }ac.  347* 

5*7.  (/)  Powell  on  Powers.  4*7,   Winter  u 

Loveday..  i  Com.  R.  37* 
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fpinaUe  upon  one>  two^  or  three  Ikesi  in  possesion,  &c.  of  sii^li 
part  or  partsi  and  so  much  only  of  the  manorsy  tec,  of  <Jie  creat<Nr 
of  the  power,  as  are  then  demised  or  granted  for  any  such  tifne,  &€^ 
po  lands  or  hereditaments  can  be  demised  under  nuch  a  power^  but 
l^hat  are  at  the  time  of  the  execution  of  the  ponwr  under  lease  for 
one,  twO|  or  three  concurrent  lives,  or  for  any  term  of  years,  deter- 
minable  upon  one,  two,  or  three  copcorrent  lives' j  for  the  fnqining 
pf  sucli  restriction  is,  that  the  candles  shaU  be  all  burning  9,t  th^ 
same  time  {a). 

A  power  to  make  a  lease  for  thie^  lives  was  held  not  to  he  well 
executed  in  law,  bj  9  lease  for  ninety-nine  years,  determinable  upon 
three  lives.  The  reason  seems  to  be,  that  the  estates  are  difiearent,  - 
pne  being  a  freehold,  and  the  other  a  chattel.  Such  was  the  con-  - 
Struction  in  WhitbcV^  case,  and  such  seems  now  (o  be  the  settled 
irule  of  law,  notwithstanding  that  (he  Judges,  in  one  pase  thought 
the  construction  too  nice,  and  contrary  to  the  intent  of  the  parties^ 
and  though  determinations  to  the  contrary  ar^  in  the  bopks  {b)^ 

An  estate  was  settled  on  several  tenants  for  life  in  succre^ioa  with 
remainders  in  tail,  with  power  to  every  tenant  for  life,  frobfi  time  t^ 
time  by  indenture  to  make  leases  for  any  term  or  numb^  of  yearst 
not  exceeding  tmsenty-one  y^rs  or  for  the  life  or  lives  pf  ^ny  onc^ 
two,  or  thre^  persons,  so  as  no  greater  estate  than  for  three  lives  be 
at  ^ny  one  time  in  being  in  au;iy  part  of  the  premises  and  so  a%  the 
ancient  yearly  rent,  &c.  be  reserved.  Held  first,  that  the  power 
only  authorized  either  a  chattel  lease  not  exceeding  twenty-one  years, 
or  a  freehold  lease  no^  e:(ceeding  three  lives,  and  that  ^  lease  by 
tenant  for  li^e  for  ninety-nin^  years  determinable  on  lives,  as  it  nugh^ 
exceed  twenty-one  years^i  was  void  at  l$iw»  and  was  not  even  good^^ 
tamo  for  the  twenty-one  years ;  but  the  special  verdict  finding^  that 
the  tenant  in  tail  had  received  the  rent  reserved  by  si^ch  l^ase  aocm^ 
ing  after  the  death  of  the  tenant  for  life  who  made  it,  and  who  ha4 
not  ^ven  any  notice  to  quit.  Held  secondly,,  that  the  receipt  of  tent 
was  evidence  of  a  tenancy,  the  particular  descriptiofi  of  which  it  wan 
for  the  jury  to  decide  upon,^  and  for  the  defect  of  the  special  verdict 
in  this  respect,  a  vmrt  de  mvo  was  a^rarded  \  hat  the  Court  intiipat^ 
that  under  the  circumstances  of  the  case,  and  the  disparity  of  the 
rent  reserved  being  4/.  a/.,  while  the  rack-r^n^  value  was  6o/.  a  year 
(though  one  of  the  lessees  had  beei^  pr.esented  by  the  hoipage  a^ 
tenant  after  th^  death  of  the  tenant  for  Ufe,  and  adnutted  by  the 
lord's  steward,  and  the  4/.  a/,  reserved  was  more  than  the  ^MBcient 
rent),  a  jury  would  be  strongly  a4visedi  to  decide  against  a  tenancy 
frpm  year  to  year  {cy 

(tf)PowcllonPowera.54X.  DocdWync^-  BouUon.    3  Kcb.  74^.    ct  Bac.  Ahr.  dt. 

ham  V.  Halcomb.   7  T.  R.  713.  Leaiei. 

(b)  Wh;tlock*8  Case.    8  Rep.  138.  Ran-  (c)  Roe  d.  Bnine  v.  Pridcaux.   10  Elst. 

tie  V.  Popham.    %  Stnm,  99a,    Brccn  v^  158, 
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lowers  to  lease,  hatenduiH  for  Ihres  of  years,  may  be  either  abso- 
lutely for  one,  two,  or  three  lives ;  or  for  an  absolute  term  of  years^ 
as  for  thirty  years ;  or  qualified,  as  for  any  number  of  years,  deter- 
minable upon  one,  two',  or  three  Hves. 

A  man^  having  a  power  to  grant  kases,  may  do  less  than  such 
power  enables  him  to  do ;  or,  if  he  do  more,  it  shall  be  good  to  the 
extent  of  his  power. 

Thus,  under  a  power  to  lease  *^  for  the  term  of  2 1  years,"  the 
party  may  grant  a  lease  for  t^{a).  So,  where  the  city  of  London  under 
a  power  granted  by  act  of  parliament  to  lease  for  one  and  ohe-and- 
twenty  years,  granted  a  lease  for  one-and-twenty,  it  was  held  no  vari- 
ance upon  oyet  of  the  indenture  in  which  such  power  was  recited  (3). 
So,  if  a  man  hath  power  to  lease  for  ten  years,  and  he  leaseth  for 
twenty  years,  the  lease  for  twenty  years  shall  be  good  for  ten  years  of 
the  twenty  in  equity ;  and  so  it  has  been  settled  several  times  (r). 

Soj  where  tenant  for  life  had  power  to  let  leases  fot  twenty-one 
years  in  possession,  and  he  made  a  lease  for  twenty-six  years,  with- 
out referxing  to  the  power  ;  it  was  held  that  the  first  lease  should  be 
presumed  to  have  been  surrendered,  and  the  remainder-man  should 
be  bound  for  twenty-one  years  of  the  new  lease  {d). 

If  a  xnan  pursues  all  the  requisites  within  his  power,  though  he 
does  it  by  more  deeds  than  ate  necessary,  it  will  be  good  {e), 

A  po^er  may  be  executed  at  different  times,  if  not  fully  executed' 
at  firsts  provided  that  the  party,  in  the  whole  execution,  does  not 
transgress  the  limits  of  the  power  (/). 

Therefore  if  a  woman,  seised  of  an  estate  for  life,  with  a  power 
to  lease  fpr  three  lives,  or  twenty-one  years,  marries,  and  then'  she 
and  her  husband  join  in  making  the  lease,  and  the  husband  and  wife 
both  die  before  the  lease  is  expired  sphere,  though  the  husband,  in 
right  of  his  wife,  and  she  in  her  own,  are  possessed  of  an  estate  foi^ 
life,  and  therefore  can  as  owners  make  a  lease,  aild  there  appears  no' 
intention  of  the  parties,  (imagitiing  perhaps  that  they  should  have 
outlived  the  lease,)  that  this  lease  shduld  be  made  by  virtue  of  tho 
jtoWer;  yet  because  the  lease,  supposing  it  made  by  them  as  owners^ 
cannot  have  the  effect  the*  parties  intended,  fbr  some  it  would  have, 
(viz.  it  would  be  a  good  lease  during  the  lives  of  the  husband  and 
wife,)  yet  because  it  cannot  have  all,  it  shall  be  esteemed  to  be  made 
by  virtue  of  the  power  [g), 

IF  the  deed  .has  not  a  full  operation,  except  wtiere  it  is  in  execution 
of  the  power,  it  will  notwithstanding  be  good :  as  if  tenant  for  life 
make  a  lease,  without  taking  notice  of  his  poWer,  it  shall  be  an  exe- 

(«)  Uherwood  ▼.  Oldknow.  J  M.&S.  I  (</)  CampbeU  ▼.  Leach.  Amb.  740. 

SSs.  I  («}  Com.  Dig.  tit.  Poir.  (C.  3.) 

(Q  Ba&  Abr.  tit.  Leaics.  [  (/)  WooUton  v.  WooUton.  x  Bl  R.  a^j. 

(0  I  Chan*  Ca,  »j«  I  (jr)  Tbomlixisoa  v.  Pighton.  9  Mod.  36. 
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xution  of  his  power  to  make  leases  i  for  otherwise  the  lease  will  not 
ha?e  an  efiectual  continuance  (a), 

5.  With  respect  to  the  rent. 

There  are  two  methods  of  leasing  in  common  use  in  this  kingdom  ; 
at  the  best  rent,  and  upon  fines,  which  as  the  lires  or  leases  dropt  aic 
considered  among  the  annual  profits. 

The  latter  mode  is  not  very  common  in  England,  where  the  power 
of  leasing  usually  introduced  in  settlements  requires  the  best  rent  to 
be  reserved,  and  expressly  prohibits  the  taking  of  any  fine  or  pre- 
mium (3). 

Where  a  lease  is  made  under  a  power  requiring  the  best  rent  to  be 
reserved,  the  question  whether  the  best  rent  has  been  reserved  must 
be  left  to  a  jury, — Improvements  by  the  tenant  will  not  authorise  a 
lease  at  an  undervalue,  and  if  a  fine  be  taken  the  lease  cannot  be 
supported,  though  the  rent  be  ever  so  considerable.  The  surrendei 
of  an  existing  lease,  and  the  grant  of  a  new  one  at  an  increased  reat^ 
b  not  equivalent  to  taking  a  fine  (i). 

Power  to  lease  so  that  there  be  reserved  the  best  rent  *^  without 
taking  any  sum  or  sums  of  money,  or  other  thing,  for  or  in  Ueu  of  a 
fine  i**  party  granted  a  lease  by  indenture  dated  15th  October,  to  com* 
mence,  as  to  the  meadow  land,  from  13th  February  last,  as  to  the 
pasturage,  from  a5th  of  March,  and  as  to  messuage,  firom  lath 
of  May,  at  a  certain  rent,  payable,  half  yearly,  on  i  ith  November  and 
25th  March  i  and  reserved  the  first  half  year  payable  on  the  next 
I  Ith  of  November,  twenty-seven  days  after  the  date  of  the  lease  ; 
this  was  held  not  to  be  taking  a  sum  of  money  for  a  fine,  being  in 
consideration  of  a  previous  occupation  {(). 

A  power  to  make  leasee  of  lands  in  jf.  at  the  mast  rent^  and  laads>io 
B^  at  « the  usual,  or  other  the  most  rent,''  was  held  to  warrant  a  lease 
of  lands  in  B,  upon  a  fine,  and  at  a  reserved  rent,  which  rent  exceed- 
ed the  rent  received  upon  a  former  lease,  in  being  at  the  time  of  the 
creation  of  the  power,  and  upon  which  lease  the  party  creating  the 
power  had  also  taken  a  fine  (</). 

In  a  power  to  grant  building  leases,  the  term,  heit  rent,  mostj 
although  not  so  expressed,  be  understood  to  mean  the  best  rent, 
which  can  be  obtained  with  reference  to  the  gross  sum  to  be  laud  out 
by  the  tenant  in  buildbgs  or  improvements  {e). 

A  lease  at  43/.  a  year,  granted  under  a  power  directing  the  best 
rent  to  be  reserved,  cannot  be  impeached  merely  by  shewing  that  die 
lessor  rejected  at  the  time  two  specific  offers,  one  of  50/.  and  another 
from  50/,  to  6qL  from  other  tenants,  though  the  responsibility  of  such 


(«)  King  V-  Melliqg.    i  Vent.  aiJ-S^ 
(k)  Sugd.  on  Powers.  5x1. 
(0  isbc|rwQ04  Vi  Oldkflow*    3  M.  fc  S. 
3^ 
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other  tenants  could  not  be  disproved ;  for  in  the  exercise  of  such  a 
p6wer|  where  fairly  intended  and  no  fine  or  other  collateral  considera- 
tioo  is  received  or  injurious  partiality  plainly  manifested  by  the  lessor, 
all  other  requisites  of  a  good  tenant  are  to  be  regarded,  as  well  as  the 
mere  amount  of  the  rent  offered,  unless  something  extravagantly 
wrong  in  the  bargain  for  rent  be  shewn.  The  best  rent  means  the 
best  rack-rent  that  can  reasonably  be  required  by  a  landlord,  taking  all 
the  requisites  of  a  good  tenant  for  the  permanent  benefit  of  the  estate 
into  the  account  {a). 

The  sufiiciency  of  the  rent  must  be  governed  by  the  consideration 
on  whom  the  onus  of  the  repair  is  thro^vn  {b), 

A  power  was  given  to  lease  for  twenty-one  years  reserving  the  best 

rent,  so  as  the  lease  should  not  contain  any  clause  whereby  authority 

should  be  given  to  the  lessee  to  commit  waste,  or  whereby  he  should 

be  exempted  from  punishment  for  committing  waste,  and  so  as  such 

kase  should  contain  such  other  conditions,  covenants  and  restrictions, 

as  were  generally  inserted  according  to  the  usage  of  countries  where 

the  premises  were  situate.    It  was  held  that  a  lease  was  good,  though 

the  lessor  thereby  took  on  himself  the  repairs  of  the  man$ion*house 

(excepting  the  glass  windows),  and  covenanted   that  if  he  did  not 

repair  it  within  three  months  after  notice,  the  tenant  might  do  so, 

and  deduct  the  expense  out  of  the  rent  reserved ;  and  though  the 

lessor  covenanted  in  consideration  of  a  large  sum  to  be  laid  out  by  the 

lessee  in  the  repair  of  the  premises  in  the  first  instance,  to  renew 

during  his  the  lessor's  life,  at  the  request  of  the  lessee,  his  executors, 

&c.  on  the  same  terms;  because  this  covenant  only  bound  the  lessor 

himself,  and  if  the  best  rent  were  not  reserved  upon  such  renewal,  the 

lease  would  be  void  against  the  remainder-man  (b). 

If  a  power  be  to  make  leases,  rendering  the  ancient  rent,  a  lease 
which  does  not  reserve  it  will  be  void :  as  if  the  party  leaseis  two  acres 
with  other  land^  and  reserves  the  rent  of  the  two  acres  for  the  whole  (r). 
By  a  reservation  in  a  power  to  lease  of  the  ancient  and  accustomed 
rent,  is  to  be  understood  that  which  was  reserved  at  the  creation  of 
the  power,  if  a  lease  were  then  in  being ;  or  that  which  was  last  before 
reserved,  if  no  lease  were  then  in  being ;  for  he  who  created  such  a 
power  intended  no  more  than  that  the  lessor  and  lessee  should  not  be 
able  to  put  the  estate  in  a  worse  condition  than  it  was  in  when  the 
power  was  created,  but  should  keep  it  in  the  same  plight  and  con- 
dition at  least,  as  it  was  in  when  so  settled.  This  was  the  opinion  of 
Lord  Holtf  who  also  observed,  that  without  a  certainty,  the  power 
could  not  be  executed  even  by  reserving  a  sum  in  particular ;  and, 
therefore,  be  gave  it  as  his  opinion,  that  upon  any  settlement  where 


(«)  Doe  d.  Liwton  ▼.  Raddiffe.  xo  £ut. 

473. 
(^)  Doc  d.  Sir  R.  H.  Bromky  v.  Betuioii. 
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sum  of  nunufy  as  ihooldamouiitto  tbebe$taaid  most  improved  jeafiy 
t€Dtf  both  ^ese  leases  were  held  to  be  void  as  a^ttnsl  the  lemsiBdcr* 
man;  the  first  not  beiog  waxnuited  by  the  power^  and  the  other  far 
the  uncertainty  of  it  {a). 

S09  where  tenant  for  life  had  made  a  lease  of  the  lands  not  nsnally 
letten,  reserving  therdbre  the  best  and  most  approved  rents  for  the 
same  according  to  the  words  of  the  power  f  this  was  held  to  be  so 
utterly  uncertain^  that  notlung  was  offinred  to  support  it  (i). 

But  where  such  rent  is  ascertainable,  it  is  othermse,  for  id  eeHwn 
est  quod  cerium  rei£  potest, — ^Therefore,  where  a  power  was^  by  %  set*, 
tlementy  to  make  leases  of  land  anciently  demised,  reserving  at  least 
12^.  for  every  Cheshire  acre,  and  a  lease  was  made  of  all  the  lands 
anciently  demised,  reserving  all  the  rent  intended  to  be  reserved : 
though  these  words  were  very  general  and  uncertain  in  themselves^ 
the  reservation  was  held  good,  because  it  might  easily  be  ascertained 
by  the  reference  of  the  izd.  at  least  for  every  Cheshire  acre,  for  it  is 
known  what  a  Cheshire  acre  is,  and  that  may  by  admeasurement 
be  at  all  times  ascertsuned^  and  depends  not  upon  uncertain  evi» 
dence  (r). 

If  the  lease  be  of  lands  subjected  to  a  power,  together  with  other 
lands  not  so  subjected,  and  there  be  equivocal  words,  under  which 
the  reservation  of  the  rent  may  be  referred  to,  namely,  whether  to  the 
premises  on  which  the  power  attaches,  or  otherwise,  and  the  lease 
cannot  take  efiect  unless  the  rent  be  to  issue  out  of  those  premises  i 
then  the  better  opinion  seems  to  be,  that  the  reservation  shall  be  takea 
as  referable  only  to  the  premises  subjected  to  the  power,  and  that  by 
that  means  the  lease  may  be  made  good  (J). 

When  a  power  was  to  lease  certain  lands  at  the  ancient  rent ;  and 
a  lease  was  granted  of  several  parcels  of  the  lands,  receiving  a  sepa- 
rate rent  for  each  separate  parcel ;  and  the  lease  was  void  as  to  one 
of  the  parcels  because  the  ancient  rent  for  that  parcel  was  not  reserv-^ 
ed ;  the  lease  was  nevertheless  held  good  for  the  other  parcek  upon 
which  the  ancient  rent  was  reserved  {e). 

If  there  be  a  difference  as  to  the  time  of  the  payment  of  the  rent, 
so  that  it  be  not  payable  at  the  same  periods  as  anciently,  that  will 
vitiate  a  lease,  under  a  power  restricted  to  be  made,  rendering  the  true 
and  ancient  rent  (/*).  Thus  a  reservation  of  the  rent  at  two  days^ 
where  the  rent  was  formerly  reserved  and  payable  at  four  days,  was 
held,  ii^  MounSjvf%  case,  to  make  the  grant  ^d  render  void;  because 
it  was  ad  nocutnentum,  to  the  injury  of  the  heirs  in  tail,  which  was 

.    («)DiicluI)ofrig^  Hamilton  T.Moidauiit.  WUtfieU*    x  Vent.  338*    King  ▼.  Mdliiif^ 

Bro.Cta.inP1r.x45.  X  Vent-aaS. 

(I)  Powdl  ut  ante.  (0  Doe  d.  Bartleu  ▼.  Rendle.    3  M.  ft  $• 

(e)  Bac  Abr.  tit*  Leases.  ^^ 

id)  PtowtU  on  Powen«  ^67.     How  v.  (/)  Powell  00  Powcn.  571. 
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restnined  hj  the  statate  that  created  the  power :  for  it  wai  more 
henefidal  for  them  to  have  it  paid  at  four  feaats  than  two ;  and  all 
beneficial  qualities  of  the  rent  ought  to  be  reserred  and  observed  (a). 

.  In  this  respect,  leases  under  powers  in  settlements  difier  from 
ecclesiastical  leases  under  13  Elk.  (of  wluch  hereafter,)  for  in  them 
a  reservation  at  two  days  when  the  rent  was  payable  formerly  at  four 
days  does  not  vitiate  the  lease,  because  the  statute  does  not  avoid  such 
lease  if  the  accustomed  yearly  rent  or  more  be  reserved  (3). 

The  whole  rent  must  be  payable  annually  during  the  whole  term ; 
for  the  design  of  the  donor  is  not  answered,  unless  a  continual 
revenue  be  yearly  payable  by  compulsion  of  law,  and  not  in  expect- 
ancy,  or  in  futuro  [c). 

But,  under  a  power  to  make  leases,  reserving  the  ancient  yearly 
rent  annually,  yet  if  it  were  reserved  upon  a  day  before  the  year  was 
up,  as  If  the  year  ended  at  Chrutmas^  and  it  was  reserved  at  Micbael- 
flUff  it  would  be  well  pursuant  to  the  power  {d). 

Heriots  and  the  like  need  not  be  reserved  in  a  lease  made  under  a 
power,  restrained  to  the  rendering  the  true  and  ancient  rent ;  for  they 
aie  casual  and  accidental  services,  and  therefore  fall  not  within  the 
fflcuiing  of  such  restriction  {b). 

Although  in  common  law  conveyances,  no  rent  can  be  reserved  but 
to  the  lessor,  donor,  or  feofibr,  and  his  heirs,  who  are  privies  in  blood, 
and  not  to  any  who  is  privy  in  estate,  as,  to  him  in  reversion,  remain- 
der, Sic.  yet  in  the  case  of  powers  the  reservation  by  tenant  for  life  is 
good,  and  shall  enure  as  rent  to  the  remsunder-man,  and  he  may  dis- 
train for  It  {e)  \  and  this,  though  it  be  reserved  to  such  tenant  for  life» 
and  his  heirs ;  for  powers  take  efiect  through  the  medium  of  the  Sta- 
tute of  Uses,  which  executes  the  possession  according  to  the  limita- 
tion of  the  use,  and  such  lease,  when  made,  takes  efiect,  out  of  the 
uses  of  the  settlement  by  which  it  is  created  {f). 

Thus,  where  a  question  was,  whether  the  words  of  (he  reservation 
did  zx>t  make  that  which  was  called  a  rent,  to  be  only  a  sum  in  gross^ 
and  not  rent,  and  so  turn  the  reservation  of  rent  into  a  condition  ?  the 
Court  held  that  the  land  was  distrainable  for  it  as  for  rent,  and  that  it 
was  not  a  payment  upon  condition  (g) ;  one  reason  for  which  was,  that 
it  was  not  the  intent  of  those  who  were  parties  to  tb9  indenture  to 
make  it  a  condition,  but  rather  to  make  a  limitation  of  the  rent  for 
the  uses  mentioned;  and  that  it  could  not  ensue  the  nature  of  a  con- 
ditkm,  for  it  could  not  be  taken  as  a  condition  at  common  laW|  because 
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those  in  the  remainder  were  mere  strangers  to  the  condition ;  and  a 
condition  united  to  the  use  of  the  term  it  could  not  be ;  for,  if  it 
were  so^  be  in  remainder  being  a  stranger,  could  not  in  law  take  ad- 
vantage of  it :  but  if  ^t  were  rent,  he  immediately  iit  remainder  might 
distrain  for  the  rent,  when  it  incurred  due,  hj  reason  of  the  statute 
27  H.  8.  r.  10.  of  Uses,  by  which  it  was  enacted,  "  that  the  intent 
of  the  parties  should  be  observed.**  Therefore,  if  the  use  were  so 
limited  that  a  stranger  should  have  the  rent^  &c,  he  should  have  it, 
and  might  distrain  for  it  (a). 

When  the  power  declares  that  the  lease  shalf  be  unikr  the  hand 
and  seal  of  the  party,  and  executed  in  the  presence  of  and  attested  by 
witnesses,  the  attestation  must  state  that  the  lease  was  signed  as 
well  as  sealed  and  delivered  in  the  witness's  presence,  or  it  will  be 
void^  And  the  omission  cannot  be  suppHed  by  parol  testimony  or 
by  a  subsequent  attestation  in  the  proper  form  after  the  death  of  the 

lessor  (')• 

In  the  usual  power  of  leasing,  besides  the  reservation  of  the  best 
rent,  it  ia  commonly  required  that  the  lessee  covenant  for  payment  of 
the  rent,  that  a  clause  of  re-entry  in  default  of  payment  be  inserted, 
that  the  lessee  be  not  made  dispunishable  for  waste,  and  that  he 
execute  a.  counterpart ;  and  if  these  conditions  are  required,  and  any 
of  them  be  not  complied  with,  the  lease  will  be  void.  It  should 
seem  indeed  that  the  circumstances,  usually  made  requisite  in  powera 
of  leasing,  must  be  considered  as  implied,  although  not  expressly 
required  {c\ 

Under  a  power  to  lease  reserving  a  condition  of  re-entry  for  non- 
payment of  rent  for  twenty-one  days,  a  lease  granted  with  a  condition 
for  re-entry  for  non-payment  of  rent  within  twenty  days,  in  case  no 
sufficient  distress  could  be  taken  on  the  premises,  whereby  to  levy  the 
rent,  &c*  is  not  a  good  execution  of  the  leasing  power ;  because  such 
conditional  power  of  re«>entry  is  less  beneficial  to  the  remainder-man 
than  an  absolute  power  of  re-entry  on  non-payment  of  rent  {i). 

If  contrary  to  the  clause  that  the  lessee  be  not  made  dispunishable 
for  waste,  he  be  empowered  to  work  unopened  mines  [e\  to  fell  tim- 
ber, or  the  likCft  the  lease  is  void ;  unless  in  the  case  of  a  building 
lease,  where  the  clause  would' be  deemed  repugnant  to  the  power,  and 
the  lessee  might  pull  down  old  buildings,  &c  in  order  to  erect  new 
pnes(/). 

Where  a  power  to  lease  was  restrained  to  be  executed,  reserving 
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andeotf  usual*  and  accustomed  rents,  heriots,  boons,  and  senrices,  a 
coTcnant  ^*  to  keep  in  repair/'  was  held  to  be  «  an  ancient  boon,"  and 
the  omission  of  it  was  deemed  fatal  (a). 

Under  a  power  to  a  tenant  for  life  to  lease  for  years,  reserving  the 
usual  covenants,  &c.  a  lease  made  by  him,  containing  a  proviso,  that 
io  case  the  premises  were  blown  down  or  burned,  the  lessor  should 
rebuild,  otherwise  the  rent  should  cease,  is  void ;  the  jury  finding  that 
such  covenant  is  unusual  (^). 

What  covenants  are  usual  or  not  is  a  question  of  fact,  it  seems^ 
for  the  decision  of  a  jury :  for  BuUer  }»  in  the  preceding  case,  ob- 
served, <^  that  the  Court  were  relieved  from  determining  whether  the 
covenant  was  usual  or  not  i*  because  the  jury  had  expressly  found 
that  it  was  unusual  (c). 

But  if  the  covenants  in  a  lease  under  such  a  power  be^  upon  the 
whole,  such  as  leave  the  parties  upon  the  same  footing  as  under  former 
leases*  (as  where  it  appeared  that  what  was  thrown  on  the  landlord 
vas  compensated  by  what  was  paid  by  the  tenant,)  tbdr  difiering  in 
trivial  circumstances  will  not  be  material  (d). 

A  renewable  lease  was  held  not  to  be  inconsistent  with  a  covenant 
to  let  and  manage  to  the  best  advantage,  with  reference  to  the  sub- 
ject which  was  a  trust  for  creditors  (r). 

It  is  no  objection  to  a  lease  under  a  power  *<  that  it  is  in  trust  for 
him  who  executes  the  power,"  provided  the  legal  tenant  be  bound 
duriag  the  term  in  all  requisite  covenants  and  conditions  (/ )• 

Livery  is  not  necessary  to  a  lease  for  lives,  under  a  power,  (though 
it  be  incident  thereto  at  common  law,)  and  it  hath  been  held  to  be  a 
forfeiture  of  the  power ;  but  Lord  Hale  conceived  it  was  sot  a  for- 
feiture, because  a  lease  by  virtue  of  a  power,  takes  efiect  out  of  the 
setdement  diat  gives  the  power,  and  by  sealing  the  lease  the  power 
is  executed ;  and  then  the  livery  comes  too  late  to  afiect  it. 

If  a  power  be  to  ^.  or  his  assigns,  Co  make  leases,  &c.  die  power 
runs  with  the  estate  to  the  assignee  in  deed,  or  in  law.—  If,  therefore, 
t  power  be  given  to  a  lessee  for  years  and  his  assigns,  to  make  leases 
for  lives,  such  power  goes  to  his  executor,  though  only  an  assignee 
tn  law,  or  to  the  assignee  of  the  executor.  But  a  power  to  an  executor 
to  make  leases  does  not  extend  to  the  executor  of  his  executor  {g), 

A  power  under  an  act  of  parliament  to  lessee,  his  executors,  ad- 
numstrators,  or  assigns,  to  grant  building  leases,  does  not  extend  to 
tenant  in  a  renewed  lease,  according  to  the  usual  course  of  church 
leases  (A). 

(')  Cardigan  ▼.  Montague,  dted  in  Taylor 
^  AtiEyns  V.  Horde,  i  Bafr.  !%%• 
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If  ^»  lettles  land  to  the  useof  himself  for  Kfe,  with  power  to  make 
leasesj  and  afterwards  to  D.  upon  such  tmst  as  he  shall  afterwards 
declare ;  if  A.  declares  the  trust  for  payment  of  debts,  and  afterwards 
leases  at  a  small  rent,  the  lease  is  not  defeated  by  the  execution  of  his 
power,  for  it  is  precedent  to  it  {a). 

So,  if  a  man  baring  a  power  annexed  to  his  estate,  charge  his  estate, 
and  afterwards  executes  his  power,  the  estate  which  arises  by  the  exe- 
cution of  the  power  shall  be  subject  to  the  charge  during  the  estate : 
as  if  tenant  for  fife,  with  power  to  make  leases,  grants  a  rent-chaige, 
and  afterwards  makes  a  lease,  the  lessee  shall  take,  subject  to  die  icflU 
chaige  during  the  life  of  the  lessor  {b). 

A  lease  under  a  power  by  a  person  haniigonly  a  pardcular  estate, 
if  not  conformable  to  the  power^  is  not  good  at  law  \  but  when  the 
persons  granting  the  lease,  have  at  law  the  inheritance,  withdixectiona 
only  how  they  aie  to  execute  leases,  the  legal  estate  passes  (r). 

If  there  be  a  power  of  rerocation,  and  a  lease  for  yean  is  made, 
audi  power  is  suspended  jfimnfthe  term,  but  after  it  b  good  (i/). 


Section  VIII.  Of  Leases  by  Tenant  for  Years. 

As  a  lessee  or  tenant  for  years  may  assign  or  grant  ofer  his  whole 
interest,  so  he  may  grant  it  for  any  fewer  or  lesser  number  of  years 
than  he  himself  holds  it ;  and  such  derivative  lessee  b  compellable  to 
pay  rent,  perform  covenants,  &c  according  to  the  terms  agreed  in 
such  grant  or  assignment.  Also  it  is  said  [in  Broke  title  Distress  7,] 
that  a  termor  so  assigning  may  distrain  for  the  rent,  without  any  power 
icseivcd  for  that  purpose ;  though  a  person  whoasttgns  his  whole  in- 
tetest  cannot,  because  he  has  no  reversion  (#)• 

But  such  derivative  lessee  is  not  liable  (to  the  original  lessor)  for 
the  rent  reserved  on  the  original  lease,  otborwise  than  as  his  cattle, 
(fcc.)  may  be  liable  to  a  distress  for  rent  arrear  to  the  original  lessor, 
as  any  stranger's  levant  and  couchant  may  be ;  for  there  is  no  privity 
between  him  and  the  original  lessor,  as  there  is  between  a  lessor  and 
an  assignee :  and  therefore  such  an  one,  though  he  take  the  whole 
term  except  one  day,  shall  not  be  liable  to  any  of  the  covenants  in 
the  original  lease  {e). 


SEChoN  IX*    Cf  Leases  by  Tenant  from  Year  to  Yean 

or  for  a  less  Term. 

Any  one,  possessed  of  a  certaun  quantity  of  interest^  may  alienate 
the  whole,  or  any  part  of  it,  unless  restricted  from  so  doing,  by  agree- 

(m)  Tdbot  ▼. Tipper.  SkiB.4S7.         .       |      (d)  Loid  Mbniniiit  ▼.  Ettl  of  Pcttrbci. 

(h)  Edwiids  ▼•  Sbcer.  Hard.  4x0-15.         I  roa|h.  i  Mod.  1x4. 

(0  The  Attoney^Ocaeial  t.  GriStli.  13  )     (#)  Bac.  Abr.tit.  Leuei; 


Sect  X.]]         Of  Leasee  hy  Corporations.  6d 

meat  vicb  die  party  from  whom  he  derives  that  interest  or  estate,  or 
bj  the  teims  upon  ^i4iich  he  takes  it. 

In  fact  the  tenant  has  it  as  a  right  incident  to  his  tenancy  to  make 
a  sab-tenancy,  in  order  to  do  which,  it  is  by  no  means  necessary  to 
have  the  first  landlord's  assent :  the  law  gives  him  authority  to  assign 
his  interest  (a). 

A  tenant  from  year  to  year,  therefore,  may  assign  lus  term,  or  may 
ttodcr-let  part  of  it,  as  for  three-quarters  of  the  year,  or  so  many 
months,  &c.  So,  upon  the  same  principle,  one  possessed  of  lands  or 
tenements,  for  a  less  term,  as  for  half  a  year,  a  quarter,  or  a  month, 
or  the  like,  may  grant  lus  interest,  however  small  die  quantity,  or  any 
portion  of  it,  to  another :  for,  while  such  interest  endures,  he  has  the 
absolute  disposition  of  it,  unless  some  agreement  subsists  between  him 
and  lus  lessor,  that,  by  circumscribmg  his  power,  qualifies  that  dispo- 
sition. 

A  tenant  at  will,  however,  cannot  lease,  for  there  can  be  no  such 
thing  as  an  under-tenant  to  a  tenant  at  will ;  the  demise  itself  would 
amount  to  a  determination  of  the  will.  Neither  can  he  surrender, 
any  move  than  he  can  grant ;  for,  to  surrender  also,  would  be  to  de- 
teraiine  his  will,  and  relinquish  lus  estate  (3). 

As  a  tenant  at  will  cannot  grant  or  surrender,  so  d  firthri  cannot 
a  tenant  at  sufierance. 


Section  X#  Qf  Leases  by  Corporations. 

A  corporation  cannot  make  a  disposition  of  their  property,  nor  do 
any  act  rehting  to  it,  nor  receive  a  grant,  without  deed.  They  cannot, 
without  deed,  make  a  lease  for  years,  nor  grant  a  licence  to  take  away 
their  trees ;  and  if  a  disseisin  be  made  to  thdr  use,  they  cannot  agree 
but  by  writing  under  their  common  se^l  (c). 

If  a  lease  for  years  be  made  to  a  icorporation  aggregate  of  many, 
they  cannot  make  an  actual  surrender  thereof,  but  by  deed  under  their 
seal ;  but  if  they  accept  a  new  lease  thereof,  this  is  a  surrender  in  law 
of  their  first  lease,  and  may  therefo):e,  by  the  Statute  of  Frauds,  be 
without  writing  (i). 

Neither  can  a  corporation  ^tggregate  without  deed  authorize  their 
servant  or  agent  to  enter  in(o  land  on  their  behalf,  for  a  condition 
broken ;  though  this  doe^  not  seem  to  have  been  always  frdb  from 
doubt  {e).  In  one  place  it  is  said,  that  ^  man  cannot  justify  as  servant 
to  a  corporation,  without  shewing  a  deed  of  retainer,  and  it  is  con- 
trasted with  the  cas^  of  a  man  avowing  as  bailiff  to  a  corporation, 
which  may  be  done  without  deed.    In  another  place,  where  it  is  re« 


(s)  Rex  ▼.  Aldboroo^  I  £ast.59S. 
(})  I  Intt.  57.  a.  M^siT.  GaUimore.  Doug* 
179*^3*  Sweeper  v.  ftandaU.  Cro*  £Ui.  156. 


*{e)  Kyd.  on  Corp.  ^63. 

(4  Bic  Abn  UC  Gorpontioni.  (E.  3<) 

(#)  Ibid« 


64  Of  Zeasei  tg  Gorporaiians.        [Chap.  UL 

ported  to  have  been  said  hj  IM^etm^  that  it  was  the  opinion  of  all 
the  Judges  in  the  Common  Pleas  and  King's  Bench,  that  an  asdgn- 
mem  of  auditors  by  a  eommonalty  b  good  without  deed^  it  is  added, 
^*  and  so  of  a  justification  by  their  cbmniandment."  In  a  third  place> 
it  is  said  to  be  the  better  opiniotii  that  he  who  pleads  the  freehold  of 
dean  and  chapter,  and  that  he  entered  by  their  commandment,  ought 
to  shew  a  command  in  writing }  and  d^e  same  of  a  servant  of  mayor 
tad  commonalty,  tn  another  place,  a  distinetioh  is  made  between  a 
corporation  wluch  has  a  head,  as  mayor  and  commonalty,  and  a  corpo- 
ration without  a  head :  in  the  first  casCf  it  is  said,  that  a  man  may 
justify  entering  into  land  by  die  edmmandmmt  of  the  ttiayor,  without 
Uniting ;  in  the  latter,  diat  a  comiiiand  to  enter  iliust  be  by  writing. — 
^lU  lays  it  down  as  dear  law,  that  <<  a  corporation  aggregate  cannot 
command  their  bailiflF  to  enter  into  land  of  their  own  leasing  for  years, 
for  a  condition  broken,  without  deed ;  for  such  commandment  widiout 
deed  is  void  {a) : ''  and  this  is  consonant  to  the  principle,  that,  where 
the  interest  or  title  of  the  corporatiofi  is  cohcemed,  their  officer  ;fnus{ 
be  appointed  by  deed. 

It  seems  howerer  to  haTe  beed  genefdly  admitted,  that  a  buliff 
might  be  appointed  to  take  a  distress  widKmt  deed.  It  is  even  said, 
that  <<  it  is  not  necessary  that  he  shoidd  be  made  baififi^  before  be  dis- 
train ;  it  is  sufficient  if  the  corporatioi^  agree  to  it  irfiterwards,  for 
that  his  being  bailiff  is  not  traversable,  and  a  member  of  the  corpora- 
tion may  distrain  in  right  of  the  corporation,  and  justify  as  bailiff/'^ 
Again,  it  is  said,  <<  a  man  may  justify  as  bailiff  to  dean  and  chapter, 
and  the  like,  without  shewing  the  deed  constituting  him  bailiff :"  and 
in  more  modem  times,  it  has  been  laid  down  as  a  rtde,  that  <<  a  cor-' 
poration  aggregate  may  appoint  a  bailiff  to  distrain  without  deed  or 
warrant,  because  the  distress  neither  vests  an  ihterest  in  them,  nor 
devests  one  out  of  them  {b). 

Where  any  personal  act  is  necessary  in  Ac  ease  of  a  corporadon^ 
Aat  act  must  be  done  by  attorney  appointed  by  deed  under  their  conn 
aon  seal  (r). 

ThuSf  iiF  they  accept  rent  from  the  assignee  of  a  lease  made  by 
them,  that  must  be  by  warrant  of  attorney,  in  order  to  discharge  the 
original  lessee ;  unless  the  corporation  have  a  particular  officer,  whose 
business  it  is  to  manage  the  revenues ;  as  is  the  case  of  the  dty  of 
Lmidon.  So,  wherever  delivery  of  a  deed  is  thought  necessary,  that  must 
be  by  attorney,  who  must  hate  a  letter  <^  attorney  for  the  purj^ose  {i)4 

A  dean  and  chapter  made  a  lease  for  three  lives,  and  a  letter  of 
attorney  to  deliver  it  on  the  land.  Tnmsdm  J.  thought  the  letter  was 
void,  the  lease  being  a  perfect  lease  by  sealing,  and  die  delivery  after- 
wards insignificant  i  but  HuU  €.  J.  observed,  that  unce  he  had  sate 

(i)  Kyd. on  Coip. a6o.  1     (^lbM.i69, 
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in  the  Court}  It  had  been  ruled,  that  the  latter  execution  was  good, 
and  that  the  lease  on  being  sealed,  was  but  an  escrow,  where  the 
letter  of  attorney  was  delivered  at  the  same  time  (a  j. 

On  evidence  at  a  trial  in  ejectment,  the  case  was  this : — A  dealt 
and  chapter  having  a  right  to  certain  land,  but  being  out  of  posses- 
sion, sealed  a  lease  with  a  letter  of  attorney  to  deliver  it  upon  the 
land,  which  was  done  accordingly  ;  and  this  was  held  to  be  a  valid 
transaction^  on  the  ground,  that  though  putting  the  seal  of  a  corpo- 
ration aggregate  to  a  deed  be  equivalent  to  a  delivery,  yet  the  letter 
of  attorney  to  deliver  it  on  the  land,  suspends  the  operation  of  it  till 
actual  delivery  of  it  by  the  attorney  (a). 

A  deed  by  a  corporation  out  of  possession,  containing  a  lease  of 
land  and  letter  of  attorney,  is  not  good  under  the  common  seal,  if  thp 
attorney  does  not  deliver  it  upon  the  land  (b). 

It  is  a  general  rule,  that  a  corporation  cannot  take  but  by  their  cot;* 
porate  name :  it  is  also  a  general  rule,  that  it  cannot  grant  but  by  its 
proper  name  of  incorporation,  though  every  minute  variation  in  the 
name  is  not  material  to  avoid  a  grant  (c). 

As  to  naming  the  corporation,  we  shall  only  observe,  that  corpora- 
tions aggregate^  as  dean  and  chapter,  mayor  and  commonalty,  warden 
and  fellows,  &c.  may  make  or  confirm  leases,  without  expressing 
either  the  christian  or  surname  of  the  dean,  mayor,  warden,  &c.  be- 
cause in  thcif  politic  capacity,  as  a  corporation  aggregate,  they  con- 
tinue always  the  same,  and  are  said  never  to  die ;  but  in  leases  or  con- 
firmations by  a  bishop,  dean,  mayor,  &c.  or  other  sole  corporation, 
both  their  christian  and  surname,  or  at  least  their  christian  name, 
ought  to  be  expressed,  [as  John,  bishop  of  P.]  because  they  are  sub- 
ject to  death  and  succession,  &c.  and  therefore  must  be  particularly 
named,  to  shew  whose  lease,  &c.  it  was,  and  so,  some  hold  too,  in 
the  first  case  (r). 

Where  a  corporation,  declaring  in  a  covenant  by  their  modern 
name,  stated  that  citizens,  8cc.  were  from  time  to  time  immemorial 
incorporated  by  divers  names  of  corporation,  and  at  the  time  of 
making  the  indenture  by  A.  B.  declared  on,  were  known  by  a  Certain 
other  name,  by  which  name  ji,  B.  granted  to  them  a  certain  water- 
course, and  covenanted  for  quiet  enjoyment:  held  that  the  deed 
granting  the  watercourse  to  them  by  such  name  was  evidencp  as 
against  the  defendants*  who  claimed  under  the  grantor,  that  the  cor- 
poration was  known  by  that  name  at  the  time,  upon  an  issue  taken  on 
that  fact  {d). 

A  corporation  aggregate  may  take  any  chattel,  as  bonds,  leases,  &c. 
in  its  corporate  capacity,  which  shall  go  in  succession,  because  it  is 
always  in  being  (e).^ 

(«)  Kyd.  on  Corp.  ayo.  |      (^  The  Mskjox  of  Carlisle  v.  Blamire.   8 

(*)  Com.  Dig.  til.  Fait.  (a.  4.)  I  East.  487. 

(0  a  I11SC666.  Bac. Ab*  tit*  Leaicf.  (G.3.)     J      (0  ^c.  Abr.  tic.  Corpor.  £.  4* 
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Bue  regularly,  no  chattel  ehall  go  in  anccesuon,  in  caae  ef  »  sok 
corpomttoa.  By  custom,  ho^prever,  it  may :  as  in  the  instance  of  the 
chamberlain  of  ZoffdbA.-^Thcreforei  if  a  lease  for  years  be  made  to  a 
bishop  and  his  successors,  and  the  bishop  dies,  this  shall  not  go  to  his 
successors,  but  to  his  executors  {a). 

A  covenant  in  a  corporation  kase,  to  renew  upon  the  falling  in 
*<  of  one  life  for  ever :"  there  is  no  equity  to  extend  it  to  the  case 
where  two  are  suflered  to  fall  in,  although  a  compensation  be  ofiered  {(/). 

A  lease  by  the  warden  and  poor  of  an  hospitd  under  the  corporation 
acal,  made  before  the  expiration  of  a  former  lease,  to  a  lessee,  who 
then  had  only  a  part  interest  in  the  first  lease,  but  to  whom  the  entire 
interest  was  assigned  within  three  years  afterwards,  is  binding  upon 
the  succeeding  warden,  and  poor  of  the  hospital  {b). 

This  subject  is  connected  with  that  which  follows  \  other  n 
tion  therefore  wiU  be  found  under  the  next  article. 


Section  XI.    Of  Leases  by  ecclesiastical  Persons. 

As  to  leases  by  eccUsiastiad  persons ;  bishops  with  the  cos^rnuaion  tf 
the  dean  and  chafier,  parsons  or  vicars  with  the  consent  of  their  patioos 
and  oidinaries,  archdeacons,  prebends>  and  such  as  are  in  the  nature 
of  prebends,  as  precentors,  chamois,  treasurers,  chancellors,  and 
such  like ;  also^  masters  and  governors,  and  fellows  of  any  coUeg«es 
or  houses  (by  what  name  soever  called),  deans  and  chapters,  masters 
or  guardians  of  any  hosjMtal,  and  their  brethren,  or  any  other  body 
.politic,  spiritual  and  ecclesiastical,  (coneurrentibus  Ins  qua  in  jure  rem 
fuiruntur)  might,  by  the  ancient  common  law,  have  made  leases  for 
lives  or  years,  or  any  other  estate  of  their  spiritual  or  ecclesiastical 
living,  for  any  time  without  suit  or  limitation  (r). 

By  the  before^mentioned  statute,  of  32  if.  8.  ^  28.  bishops  and 
the  rest  of  the  said  spiritual  persons  (except  parsons  and  vicars)  may, 
at  this  day,  make  leases  of  their  spiritual  livings  fur  three  lives^  or  t'wenij^ 
one  yearSf  and  such  leaser  svill  be  good  both  against  the$uselves  and  their 
successors.  But,  in  order  to  be  binding,  they  must  have  the  efiect  of 
all  the  qualities  or  properties  before-mentioned  and  required  l^  the 
said  statute,  in  the  lease  made  by  tenant  in  tail,  and  be  made  after 
that  pattern.  But  with  respect  to  the  old  lease  being  surrendered, 
there  is  an  exception  in  favour  of  a  bishop  \  for  if  he  make  a  lease  for 
twenty *one  years  to  come  to  one  man,  and  then,  within  a  year  after, 
make  another  lease  to  another  for  twenty-one  years^  to  bc^in  from 
the  making  of  it,  this,  so  as  it  be  confirmed  by  the  dean  and  chapter, 
IS' resolved  to  be  a  good  lease.    A  lease  by  a  bishop,  wbereia  more 

^  Baiiej  ▼.  CttrpoitcioB  of  Leomiaiter.  I      {i)  Gruiiiln-cU  ▼.  Roper.  5  B  ft  A.  711* 
5  Bro.  R.  S%%*  I      \<)  Sbep.  Toucb.  aSi. 
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thflin  the  old  rent  was  reserved,  was  held  good ;  two  of  the  Judges 
however,  who  were  absent  when  the  case  was  argued,  were  of  a  dif- 
ferent opinion  {a). 

Next  foUowst  in  order  of  time,  the  disabling  or  restraining  statute, 
I  Eli%.  e,  19.  (made  entirely  for  the  benefit  of  the  successor)  which 
enacts,  that  all  grants  by  archbishops  and  bishops,  (which  include 
even  those  confirmed  by  the  dean  and  chapter ;  the  which  were  good 
at  common  law)  other  than  for  the  term  of  one  and  twenty  years, 
or  three  lives  from  the  making,  without  reserving  the  usual  rent, 
shall  be  void.  Concurrent  leases,  if  confirmed  by  the  dean  and 
chapter,  are  held  to  be  within  the  exception  of  this  statute,  and 
therefore  valid  ;  provided  they  do  not  exceed  (together  wii^h  the  lease 
in  being)  the  term  permitted  by  the  act.  But,  by  a  saviog  expressly 
made,  the  statute  did  not  extend  to  any  grants  made  by  any  bishop 
to  the  crown:  the  statute  i  y«  l«  r.  3.  however  extends  the prohibi- 
tioQ  to  grants  and  leases  made  to  the  king,  as  well  as  any  of  his  sub- 
jects.— Next  comes  the  statute  13  Etiz,  c,  10.  explained  and  enforced 
by  the  statutes  14  EUz.  e,  i\.  &  14.  18  EUt^  c.  h,  and  43  Efiz.  e. 
29  which  extends  the  restrictions  laid  by  the  last-mentioned  statute 
on  bishops  to  certain  other  inferior  corporations,  both  sole  and 
aggregate  (*). 

These  statutes  are,  however,  in  some  respects  altered  by  stat.  39 
fc  40  G.  3.  r.  41.  /.  t.  whereby  it  is  enacted,  that  where  any  part  of 
the  possesions  of  any  archbishop,  bishop,  master,  and  fellows,  dean 
and  chapter,  master  or  guardian  of  any  hospital,  or  any  other  per- 
son or  persons,  or  body  or  bodies  politic  or  corporate,  having  any 
ecclesiastical  living,  shall  be  demised  by  several  leases  which  was  for- 
merly demised  by  one,  or  where  a  part  shall  be  demised  for  less  than 
the  ancient  rent  and  the  residue  shall  be  retained  in  the  possessbn  of 
the  lessor ;  the  several  rents  reserved  on  the  separate  demises  of  the 
specific  parts  shaQ  be  taken  to  be  the  ancient  rents  within  the  mean- 
ing of  the  statutes  32  H.  8.  c.  28.  i  EMz.  r.  19,  13  JS/iz.  e.  10.  and 
14  ERx.  c.  II. 

Section  2.  provides,  that  no  demise  made  before  passing  the  act 
shall  be  Talid,  unless  the  several  rents  reserved  upon  the  separate  de- 
mtaes  of  separate  parts  of  tenements  accustomably  demised  under  one 
lease,  or  if  part  be  reserved  in  the  possession  of  the  kssor  or  lessors, 
unless  the  rent  reserved  on  the  parts  demised  shall  be  at.  least  so  far 
cqoal  to  the  whole  amount  of  the  ancient  rent  or  rents,  that  the  part 
noc  demised  shall  be  sufficient  to  answer  the  difference. 

Section  3.  provides,  that  where  the  whole  of  such  demises  shall  in 
fumre  be  demised  in  parts,  the  aggregate  rents  reserved  shall  not  be 
lets  than  the  accustomed  old  rent,  and  so  in  proportion,  where  a  part 
shall  be  retaiaed  in  possession  by  the  lessor. 


(«)  TrcHkiecdIe  v.  Lynan.  a  Mod.  57.         (i)  a  BL  Con.  3aa 
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Section  4.  provides^  that  no  greater  proportion  of  the  accustomed 
rent  shall  be  reserved  by  any  separate  lease  than  the  part  of  the  pre- 
mises demised  will  bean 

Section  5.  provides^  that  where  a  specific  thing,  shall  have  been 
reserved  by  the  lessor,  it  may  be  charged  on  a  competent  part  of  die 
premises;  and  in  case  such  provision  shall  have  been  made  for  pay- 
ment of  any  sum  of  money,  stipend,  &c.  it  shall  be  deemed  lawful 
if  the  lands,  &c.  charged  be  of  greater  annual  value,  exclusive  of  the 
rent  reserved. 

Section  6.  provides,  that  no  lease  shall  be  confirmed  whereon  na 
annual  rent  is  reserved  to  the  lessors,.  &c. 

Section  7.  provides,  that  the  act  shall  not  authorize  the  reservation 
of  any  rent,  on  any  such  lease,  made  by  any  master,  &c.  of  any  col- 
lege, in  any  other  manner  than  required  by  the  18  EliZ'.  e.  6. 

Section  8.  provides,,  that  where  payments  have  been  reserved  to 
vicars,. curates>  schoolmasters,  and  other  persons  than  the  lessor,  pro- 
vision shall  be  made  in  the  leases  for  the  future  payment  thereof  out 
of  premisea  of  three  times  the  annual  value,  exclusive  of  the  rent, 
except  (Section  9.)  such  payment  depends  only  on  the  will  of  the  per- 
son granting  or  renewing  the  lease. 

Section  10.  provides,  that  persons  holding  such  leases  in  trust,  or' 
grantii^  under-leases  of  specific  parts  under  covenants  of  renewal, 
may  surrender  them>  in  order  that  separate  leases  may  be  granted 
by  the.otigbal  lessors  to. the  cestm  que  tni9i%y  and  under-leases^  on 
reasonable  terms,  subject  to  the  accustomed  rent,  &c.  \  and  every  such 
surrender,  and  the  new  leases  granted  thereupon,  shall  be  good  in 
law  and  equity,  notwithstanding  sUch  under  leases  and  cestui  que  trusts 
may  be  in£uits,  issue  unborn,  &c.  or  other  persons  incapacitated  to 
act  for  themselves ;  provided  such  new  leases  be  for  their  benefit,  and 
such  be  expressly  declared  in  the  body  of  each  lease. 

From  laying  all  which  together,  we  may  collect^  that  all  colleges^ 
cathedrals,  and  other  ecclesiastical^  or  eleemosynary  corporations^ 
and  all  parsons  and  vicars  are  restrained  from  making  any  leases  of 
their  lands,  unless  under  the  following  regulations:  i..  They  must 
not  exceed  twenty-one  years,  or  three  lives,  from  the  making.  2.  The; 
accustomed  rent,  or  more,  must  be  yearly  reserved  thereon ;  respect- 
ing which,  the  first  sections  of  39  and  40  G.  j.  are  particularly  ex- 
planatory. 3*  Houses  in  corporations  or  market*towns  may  be  let  for 
forty  years^  provided  they  be  not  the  mansion-houses  of  the  lessors^, 
nor  have  above  ten  acres  of  ground  belonging  to  them,  and  provided 
die  lessee  be  bound,  to  keep  them  in  repair  \  and  they  may  also  be 
alienated  in  fee  simple  for  lands  of  equal  value  .in  recompense  (a) ;. 
therefore,  a  bond  or  covenant .  for  rendering  or  making  a  lease  within, 
a  city  or  town  may  be  enforced  (i).    4.  Where  there  is  an  old  lease 

(tf )  Craac  v.  Taylor.  Hob.  269.  {I)  %  BL  Com.  jao* 
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in  being,  no  concurrent  lease  shall  be  madei  unless  where  the  old 
one  will  expire  within  three  years  {a\  Since  the  Statute  of  Frauds 
and  Perjuries,  (29  C  2.  r.  3.)  which  requires  all  surrenders  to  be  in 
writing,  it  was  usual  to  have  a  covenant  from  the  parson  or  corpora- 
'tion  to  whom  the  surrender  was  made,  that  they  would,  within  such 
a  time,  madce  a  new  lease,  under  such  and  such  terms :  the  statute, 
however,  does  not  extend  to  surrenders  in  law,  by  taking  a  new  lease 
in  writing  (i).  No  lease  (by  the  equity  of  the  statute)  shall  be  made 
without  impeachment  of  waste.  6.  All  bonds  and  covenants;  tend- 
ing to  frustrate  the  provisions  of  the  statutes  of  13  and  18  Eliz.  shall 
be  void  (r). 

As  to  leases,  therefore,  made  by  parsons,  vicars,  and  others,  having 
benefices  or  promotions  with  cure  of  souls,  these  things  are  to  be 
observed :  1.  That  parsons  and  vicars  are  expressly  excepted  out  of 
32  H.  8.  c,  28.  so  that  thej  are  not,  as  other  sole  corporations,  enabled 
by  that  statute  to  make  any  leases  to  bind  their  successors  without 
the  confirmation  of  the  patron  and  ordinary,  but  remain  as  they  did, 
perfectly  at  common  law,  for  any  thing  in  that  statute.  2.  That  an 
annual  rent  must  be  reserved  to  the  lessor  or  lessors,  otherwise  the 
lease  cannot  be  confirmed.  3.  That  they  are  not  restrained  by  13 
ETa.  r.  10.  from  making  leases  for  twenty-one  years,  or  three  lives  ; 
but  then  such  leases  must  not  only  be  confirmed  by  the  patron  and 
ordinary,  hut  must  also  be  made  in  conformity  to  the  rules  or  quali- 
ties before  mentioned,  otherwise  they  will  not  bind  the  successor. 
4.  They,  as  well  as  others,  are  restrained  by  13  EKzk  c,  10.  from 
making  leases  for  any  longer  time,  notwithstanding  any  confirmation, 
or  conformity  to  those  rules  or  qualities  {i). 

Another  restriction  occurs  with  regard  to  college  leases  (^),  which 
is  created  by  stat.  1 8  Eliz.  c.  6.  (and  is  specially  exempted  from  the 
operarion  of  the  39  &  40  G.  3.  r.  41 .  by  /.  7.  of  that  Act,)  by  which 
it  is  directed,  that  one-third  of  the  old  rent  then  p^d,  should  for  the 
future  be  reserved  in  wheat  or  malt,  reserving  a  quarter  of  wheat  for 
each  6/.  Sd.  or  a  quarter  of  malt  for  every  5/.  or  that  the  lessees 
should  pay  the  same  according  to  the  price  that  wheat  and  malt  should 
be  sold  for  in  the  market  next  adjoining  to  the  respective  colleges,  on 
the  market  day  before  the  rent  becomes  due.  This  sagacious  plan  is 
said  to  have  been  the  invention  of  Lord  Treasurer  Burleigh  and  Sir 
Thomas  Smitby  then  principal  Secretary  of  State ;  who  observing  how 
greatly  the  value  of  money  had  sunk,  and  the  price  of  all  provisions 
risen,  by  the  quantity  of  bullion  imported  from  the  newly  found 
Indiiff  devised  this  method  for  upholding  the  revenues  of  colleges. 
Their  foresight  and  penetration  have,   in  this  respect,   been  very 

(a)  Bac.  Abr.  tit.  Leases.  (E.  3.}  I      (</)  Bac.  Abr.  tit.  Leases.  (F.) 
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aj^aitnt.  The  com  rem  has  made  the  old  rent  abroach  in  somt 
degree  nearer  to  its  present  Talue  {a) ;  other wisei  it  should  seem, 
the  principal  advantage  of  a  corn  rent,  is  to  secure  the  lessor  from 
the  effect  of  a  sudden  scarcity  of  corn.-^The  leases  of  beneficial 
clergymen  were  farther  restrained,  in  case  of  their  non-residence,  by 
9tat.  13  Eliz.  c.  20.  14  EHz.  c.  i  f  •  18  Eliz.  c.  x  i.  and  43  JS/is.  c.  9. 
But  by  43  G.  3.  c.  84.  /.  10.  the  13  iS/iz.  e,  20.  is  repealed,  together 
with  every  explanation,  &c.  thereof  made  by  the  14  ££b.  r.  1 1.  18 
Eliz.  r.  1 1,  and  43  Eliz,  €,  9.  and  the  penalties  for  non-resideoce  are 
altered  altogether.  As  far  as  the  43  G.  3.  respects  the  present  sub* 
ject,  it  may  be  observed  that  by  sect.  34.  all  contracts  or  agreemcntt 
made  after  the  passing  of  the  Act,  for  the  letting  of  houses  of  resi- 
dence, or  the  buildings,  gardens,  orchards,  and  appurtenances 
necessary  for  the  convenient  occupation  of  the  same,  belonging  to  any 
benefice,  donation,  perpetual  curacy,  or  parochial  chapelryi  to  which 
houses  of  residence  any  spiritual  persons  shall  be,  by  the  order  of  the 
archbishop  or  bishop,  required  to  proceed  and  reside  therein,  (a  copy 
ef  such  order  being,  immediately  on  the  issuing  thereof,  transmitted 
to  one  of  the  churchwardens,  who  shall  forthwith  serve  it  on  the  occu-^ 
pier  of  such  house  of  residence,  or  left  at  the  same)  shall  be  null  and 
Toid  \  and  any  person  continuing  to  hold  such  house  or  any  such 
building,  &c.  or  premises^  after  the  day  on  which  sttch  spiritual  per- 
son shall  by  the  said  order  be  directed  to  reside  therein,  and  after  ser- 
vice of  such  copy  as  aforesaid,  shall  forfeit  forty  shillings  fo^  every 
day  he  shall,  without  the  archbishop's  or  bishop's  consent  in  wriiingi 
wilfully  continue  to  hold  such  house,  building,  &c.  the  said  penalty 
or  penalties  to  be  recovered  by  action  of  debt,  bill,  phint,  or  infor* 
nation'  in  any  court  of  record  at  Wetminster^  or  the  courts  of  great 
sessions  in  IVakSf  and  the  whole  to  go  to  the  person  suing,  together 
with  costs :  but  in  case  of  any  contract  before  the  Act,  the  person 
holding  shall  not  be  liable  to  any  penalty  for  three  calendar  months 
from  the  service  of  such  order  as  aforesaid :  and  sequestration  for 
disobedience  to  reside  shall  not  issue  for  three  calendar  months,  to  be 
computed  from  the  service  of  such  order  of  the  archbishop  or  bishop. 
Neither  shall  any  person  be  liable  for  non  residence  while  such  tenant 
shall  continue  to  occupy.  /•  35. 

At  common  law,  if  a  parson  had  made  a  lease  for  years  of  his  glebe 
land,  to  begin  after  his  death,  or  granted  a  rent  charge  in  that  manner, 
and  such  lease  or  grant  were  confirmed  by  the  patron  and  ordinary, 
this  would  have  bound  the  successor  of  the  parson ;  because  here  were 
the  consent  and  concurrence  of  all  persons  interested,  and  the  lease  or 
charge  bound  immediately  from  the  perfecting  of  the  deed  by  the  par* 
son,  patron,  and  ordinary,  though  it  was  not  to  take  effect  in  pos- 
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9ea8U>o»  riil  after  die  ptrson*s  death ;  but  novir,  no  confinnacion  wiut« 
evtr  win  make  sach  lease  or  grant  good  against  the  succcasori  by  rea«> 
son  i^  the  statmea  made  to  aroid  them  (a). 

If  a  parson  obtain  a  grant  to  build  houses  on  church  or  college  lands, 
vhich  is  confirmed,  (in  case  where  confirmation  is  necessary,}  yet 
this  grant  is  no  alienation  against  the  statutes,  but  is  only  a  covenant 
or  licence,  and  nothing  else ;  for  the  soil  remains  in  the  grantor,  and 
by  consequence  the  houses  built  thereon  are  in  him  (a). 

In  sesne^cases,  the  confirmation  of  the  patron  is  necessary,  and  in 
some  not ;  wherein  this  diversity  b  taken  in  the  books.  That  such  sole 
corporations,  who  have  not  the  absolute  fee  and  inheritance  in  themg 
as  prebends,  parsons,  vicars,  and  audi  like,  if  they  make  any  leases  or 
estates,  there  in  order  to  hind  their  successors,  the  patron  must  con^* 
firm  the  same  :  but  such  sole  corporatioas  who  Aaw  the  whole  estate 
and  right  in  them,  as  bishops,  ^bbots,  Arc.  or  such  corporations  aggne^ 
gite,  who  have  the  whole  fee  and  inheritance  in  them,  as  dean  and 
chapter,  masters,  fellows,  and  scholars  of  any  college,  hospital,  &c. 
these  may  make  leases  to  bind  their  successors,  without  any  con« 
firmation  of  the  patron  or  founder,  though  the  bishop,  abbot,  dean, 
master,  &c.  were  presentable  *,  and  the  reason  of  this  diversity 
appears  in  the  nature  of  the  right  with  which  each  is  invested  {i). 

But  if  a  parsonage  or  vicarage  be  a  donative,  then  the  oonfirmatioii 
of  patron  abne  is  sufficient  to  all  leases,  &c.  made  by  the  parson  or 
vicar,  and  shall  bind  the  successor  without  the  confirmation  of  any 
olher  {*). 

Yet,  if  there  be  a  lord^parxraount,  as  well  as  an  immediate  patron, 
confirmation  of  the  immediate  patron,  without  the  other's  confirma* 
tton,  is  not  good  \  as  if  a  parson  be  patron  of  the  vicarage  of  the  same 
church,  and  the  vicar  makes  a  lease  confirmed  by  the  parson  and 
ordinary,  this  is  not  good  without  the  confirmation  of  the  patron  of 
the  rectory  also,  because  both  have  an  interest  ill  the  possessions  of 
the  vicarage  (b). 

As  a  patron  may  confirm  explicitly  by  his  deed  or  writing,  so  may 
he  also  confirm  by  consequence  of  law  :  for,  if  a  parson  makes  a  lease 
for  years  to  the  patron,  who  grants  or  assigns  it  over  to  another,  this 
amounts  to  a  confirmation  in  law  by  the  patron,  because  a  confirma- 
tion being  nothing  but  an  assent  under  the  hand  and  seal  of  the  party 
confirming,  such  assent  in  this  case  sufficiently  appears  by  his  assign- 
ing  over  the  lease  to  another  {h). 

Another  difference  observable  in  the  manner  of  confirmii^  such 
leases  as  we  are  treating  of,  is,  as  to  their  duration,  or  continuance : 
for,  if  a  parson  make  a  lease  for  twenty-one  years  at  this  day,  and  ths 
pation  and  ordinary  confirm  his  estate  therein  for  seven  years,  or  (after 
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reciting  the  lease), <<  not  beyond^  that  teraii  yet  is  the  estate  or  lease 
well  confirmed  for  the  twenty.one  years ;  for  when  they  confirm  the 
estate  of  the  lesseci  that  is  intire,  and  cannot  be  divided  (a). 

As  to  the  estate  which  they  who  make  such  confirmation  ought  to 
have,  to  make  the  lease  effectually  binding  upon  the  successors,  dus 
regards  chiefly  the  patron,  whose  advowson  or  right  of  patronage, 
being  a  temporal  inheritance,  and  conudered  as  such,  is  to  be  govern* 
ed  by  the  same  rules  as  other  temporal  inheritances  are :  his  confirma* 
tion,  therefore,  being  in  nature  of  a  charge  upon  the  advowson,  is  to 
,  be  directed  by  the  estate  which  he  hath  in  the  advowson,  and  can  con- 
tinue no  longer  than  that  endures  (3). 

If,  therefore,  the  patron  had  a  conditional  estate  in  the  advowson, 
and  he  confirm  a  lease  of  the  parson's,  and  afterwards  the  condition 
be  broken,  this  defeats  also  his  confirmation,  so  that  the  succeeding 
incumbent  shall  not  be  bound  by  it.  So,  if  a  church  be  full  of  a 
parson,  and  afterwards  another  is  made  parson,  and  he  makes  a  lease 
for  years,  which  is  confirmed  by  the  patron  and  ordinary,  yet  the  lease 
is  void ;  because  he  who  made  It  was  not  parson,  the  church  bemg 
full  before  (*). 

As  to  the  time  of  confirmation,  generally  speaking,  it  is  not 
material  whether  it  be  befo];p  or  after  the  making  of  the  lease,  which 
is  to  be  confirmed,  so  it  be  made  in  the  life-time  of  the  parties  who 
make  the  lease :  for  the  confirmation  is  but  an  assent  or  agreement 
by  deed,  to  the  making  sudi  lease  or  grant,  and  not  a  confirmation  of 
the  estate  itself  {i). 

Thus,  where  a  bishop  made  a  lease  on  the  second  of  Afay^  which 
was  confirmed  the  third  of  May^  and  sealed  the  fourth  of  Miay^  this 
was  held  a  good  confirmation  (r ). 

Yet  it  hath  been  hqlden  on  the  contrary,  that  if  a  confirmation  be 
made  and  delivered  before  the  grant  or  lease  be  confirmed,  that  this  is 
not  a  good  confirmation )  and  though,  after  the  grant  or  lease,  the 
deed  of  confirmation  be  delivered  again,  yet  that  will  not  make  it 
good ;  for  that  it  was  a  deed  by  the  first  delivery,  and  the  second 
delivery  will  not  make  it  gbod  as  an  assent,  because  the  assent  ought 
to  be  by  deed,  and  the  first  delivery  was  void  ;  but  that  confirmation 
may  be  made  before  the  grant  or  lease  be  confirmed,  the  other  cases 
are  express  (r)« 

If  a  bishop,  parson,  or  any  other  sole  ecclesiastical  corporation, 
make  a  lease  for  years,  which  needs  confirmation,  his  confirmation 
ought  to  be  made  in  the  life  and  dturing  the  inctunbency  of  the  lessor, 
for  after  his  death,  resignation,  deprivation,  or  other  amotion,  the 
lease  is  become  void  for  want  of  confirmation ;  and  then,  confimm<« 

(a)  B«c  Abr.  tit.  Leases.  (G.  9.)  I .  (r)  Ibid.  (G.  4.] 
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tion  made  after  cannot  rerive  it,  though  it  be  made  in  the  vacation 
before  any  successor  comes  in  {a). 

But  if  a  parson  make  a  lease  for  years,  which  is  not  confirmed,  by 
the  bishop  or  patron,  then  in  being,  but  by  the  succeeding  bishop  and 
succeeding  patron,  this  is  a  good  lease,  and  shall  bind  the  successor. 


Section  XII.     Of  Leases  by  Trustees  of  Charities. 

.  Leases  of  charity  lands  are  under  the  peculiar  cognizance  of  the 
Court  of  Chancery,  and  where  a  lease  is  made  by  trustees  at  an  under- 
value, by  collusion  between  them  and  the  lessee,  the  Court  xan  make 
a  decree  not  only  against  the  trustees^  but  also  against  the  lessee  for 
the  surplus  value  (^)« 

The  mode  of  granting  leases,  of  charity  lands  is  sometimes  pre- 
scribed by  the  founder,  as  that  the  term  shall  not  exceed  twenty-one 
years,  that  no  fine  shall  be  taken,  &c.  and  then  the  terms  of  the 
power  must  be  strictly  pursued :  and  sometimes  power  is  given  to  the 
trustees  to  make  leases  generally,  in  which  case  they  have  a  power 
both  in  law  and  equity,  either  to  take  fines  or  reserve  rents,  as  is  most 
beneficial  for  the  charity  {b).  Where  there  is  no  power,  the  trustees  - 
must  be  guided  by  the  general  principles  of  the  Court,  which  will  take 
care  that  a  reasonable  discretion  is  exercised  (c). 

Where  the  rules  of  the  foundation  directed  that  no  lease  should  be 
granted  for  more  than  twenty*one  years,  and  that  at  the  old  rent, 
taking  a  fine  of  two  years'  value ;  a  lease  for  twenty^one  years  at  the 
old  rent,  with  a  covenant  by  repeated  renewals  to  make  it  up  sixty 
years,  was  decreed  upon  certain  conditions,  to  be  confirmed  for 
twenty-one  years  from  the  last  renewal,  but  the  covenant  for  renewal 
was  declared  void,  as  rendering  the  lease  no  less  prejudicial  than  an 
actual  lease  for  sixty  years  (d), 

A  college  restrained  by  its  constitution  from  making  leases,  other 
than  for  twenty-one  years,  at  a  rack-rent,  made  an  entry  in  their  audit 
book,  recommending  it  to  their  successors  to  renew  a  particular  lease 
at  less  than  the  rack-rent,  the  tenant  having  made  great  improvements. 
The  Court  refused  to  decree  the  renewal,  censuring  the  parties  who 
had  signed  the  order  for  a  breach  of  the  college  statutes  {e). 

Where  long  leases  of  charity  lands  have  been  procured  upon  terms 
very  inadequate  to  their  fair  value,  the  Court  has,  in  several  instances, 
interfered  to  annul  them,  and  to  bring  the  lessees  to  a  just  account  of 
the  rents  and  profits  (/}. 


(d)  Bac.  Abr.  tiL  Leases.  (G.  3.)  4. 
(A)  Highmore  on  Mort.  449. 
(0  The  Attorney  General  v.  Owen.    10 
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An  alienaticm  for  niaetjr-nine  years  ef  a  charity  €9taret  if  it  be  a 
mere  husbandry  lease  and  without  consideration^  is  a  lease  which  the 
Court  wili  not  permit  to  stand,  unless  it  is  shewn  to  be  fair  and  rea- 
sonablci  and  for  the  benefit  of  the  charity  (a).  A  long  kaae  of  a 
charity  estate  is  primd  facie  a  breach  of  trusty  and  a  proof  of  the  cir* 
cumstances  that  make  it  a  provident  administration  is  thrown  on  those 
who  take  such  a  lease  {a).  Therefore,  trustees  of  a  charity  cannot  in 
general,  unless  specially  empowered,  grant  a  lease  for  seventy  years, 
exceprfor  the  purpose  of  building  {b)\  for  a  case  may  occur  in  which 
the  property  cannot  be  made  beneficial  without  building,  and  the 
trustees  may  have  no  fund. 

In  1 715  the  trustees  of  a  charity  granted  a  lease  of  knds,  thereto- 
fore let  at  2'^L per  annunif  for  nine  hundred  and  ninety-nine  years,  in 
consideration  of  500/.  to  be  laid  out  in  improvements,  and  of  4/.  per 
annutn  additional  rent.  The  Court  considered  this  to  be  a  sort  of 
perpetuity,  destructive  to  the  charity  estate,  and  therefore  decreed  the 
lease  to  be  given  up,  but  as  the  tenant  had  lately  laid  out  600/.  in  im- 
provements, it  was  ordered  that  he  should  have  just  allowances  made 
him  in  the  account  which  was  directed  {a). 

It  is  laid  down  in  a  recent  case  (r),  that  neither  a  lease  of  charity 
land  for  ninety-nine  years,  as  a  mere  husbandry  lease,  upon  terms  and 
at  a  rent  adapted  to  a  lease  for  twenty-one  years  \  nor  a  building  lease 
of  nine  hundred  and  ninety-nine  years  upon  an  expenditure,  com- 
mensurate to  a  term  of  ninety-nine  years,  can  be  supported. 

But  a  lease  of  charity  lands  for  eighty  years,  was  supported  as  to 
the  interest  of  a  sub-lessee,  who  had  given  a  fair  consideration,  and 
had  no  notice,  except  that  the  estate  belonged  to  a  charity  {c) ;  the 
Court  observing  that  its  feelings  upon  the  abuse  of  a  charity  estate 
must  not  carry  it  beyond  what  is  just,  even  against  those  who  are 
guilty,  much  less  against  other  persons ;  and  upon  that  ground  the 
decree  should  be  mollified  with  regard  to  the  interests  of  sub-lessees' 
having  given  a  fair  consideration ;  merely  directing  them  to  pay  the 
rent  to  other  persons  than  those  to  whom  they  had  contracted  to  pay 
it.  The  interests  of  those  persons  may  be  very  fair,  as  between  them 
and  those  from  whom  they  take ;  and  the  relief  in  these  cases  is  to  be 
adapted  to  the  conduct  of  the  parties,  as  the  Court  finds  them  respec« 
tively  to  have  acted  fairly  or  not,  towards  the  trust. 


Section   XIII.      Of  Leases  by  married  Women ;    and 

Husbands  seised  in  right  qf  tliem. 

If  a  woman  has  power  to  dispose,  she  may  execute  her  power  by 
conveyance.    For  the  general  rule  is,  that  a  feme  covert  acting  with 


(<f)  The  Attorney  Ocarral   ¥.  Green*    6 
{o)    i'hc  Auoinry  General  r.  Griffith.  13 


Ve«.  565. 

(r)  The  Attomejr  Gcneril  v.  Backhouse. 
ly  Vc».    aSj. 
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lespcct  to  her  separate  property»  U  competent  to  act  in  all  respects,  as 
if  die  were  a  feme  sole  {a). 

B7  the  common  law,  if  a  husband  seised  of  lands  of  inheritance 
in  right  of  his  wife,  make  a  lease  thereof  by  indenture  or  deed-poH 
reserving  rent,  this,  though  voidable,  will  be  good,  unless  the  wife  by 
some  act  after  the  husband's  death  shews  her  dissent  thereto ;  for  if 
she  accept  rent  which  becomes  due  after  his  death,  the  lease  is  thereby 
become  absolute  and  unavoidable. 

If  a  widow  chooses  to  avoid  such  lease,  notwithstanding  her  having 
joined  therein,  then  it  is  so  absolutely  defeated  ah  inith  as  to  her,  that 
she  may  plead  non  Jemisit ;  because,  as  to  any  interest  that  passed  from 
her  she  did  not  demise,  nor  any  truth  had  the  power  to  contract,  but 
the  whole  interest  passed  from  the  husband,  and  the  lessee  is  in  merely 
by  virtue  of  the  husband's  contract }  and  yet  because  the  lessee,  by 
bis  acceptance  of  such  lease,  admitted  them  both  to  have  power  to 
join  therein,  he  must  accordingly  during  the  coverture  declare  of  the 
lease  by  them  both  as  an  essential  part  of  the  description  of  the  please 
wherebf  he  makes  title  (h).  r.r 

But  the  indenture  or  deed-poll,  whereby  such  lease  was  made,  being 
no  essential  part  either  of  the  description  or  lease  itself,  because  the 
husband,  during  the  coverture,  might  have  made  it  by  parol  only  ; 
therefore  it  is  not  necessary  nor  usual  for  the  lessee  in  his  declaration 
to  make  any  mention  thereof  (b). 

A  lease  made  by  husband  and  wife  of  the  lands  of  the  wife,  and  de-* 
livered  by  letter  of  attorney  in  both  their  names,  will  support  a  decla- 
ration in  ejectment  on  a  lease  by  the  husband  only  ;  for  the  delivery 
bj  attorney  being  void  as  to  the  wife,  it  is  the  lease  of  the  husband 
only  (f ). 

But  if  the  husband  and  wife  join  in  a  lease  for  years  by  parol  of 
the  wife's  bnds  rendering  rent,  or  if  the  husband  solely  make  such 
parol  lease,  rendering  rent,  this  determines  absolutely  by  his  death,  so 
that  no  acceptance  of  rent,  or  other  act  done  by  the  wife,  will  prevent 
its  avoidance ;  for  a  lease  for  years  being  an  immediate  contract  for, 
or  disposition  of  the  land  itself,  if  the  same  appears  in  writing  duly 
executed,  so  that  there  can  be  no  variation  or  deviation  therefrom  at* 
tempted  by  the  lessee  after  the  husband's  death  \  the  law  so  far  gives 
countenance  to  such  lease  for  the  encouragement  of  farmers  and  hus- 
bandmen, that  the  same  shall  continue  in  force  till  the  wife's  actual 
dbsent  or  disagreement  thereto ;  but  because  there  can  be  no  such 
certainty  of  the  terras  of  a  parol  lease,  when  nothing  appears  in  writing 
to  manifest  them,  therefore  they,  like  other  charges  of  the  husband, 
fall  off  or  drop  with  his  estate  or  interest  therein  (i). 


M  Com.  Dig.  Btron  and  Feme.  (P.  1.) 
(t)  Bac.Abr.<tit.  Leases.  (C.  x.) 


(c)  Gardiner  v«  Noraian.   Cro.Jac.  617. 
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If  the  husband  and  wife  make  a  lease  for  jears  of  the  wife's  landy 
without  resenration  of  any  rent,  yet  it  hath  been  adjudged  that  this  is 
a  good  lease  by  them  both  during  the  coverture,  and  that  the  wife, 
^fter  the  husband's  death,  may  affirm  the  same  by  acceptance  of  fealty, 
or  bringing  an  action  of  waste :  so  that  the  reservation  of  rent  is  not 
essential  to  the  existence  or  continuance  of  such  lease  after  the  hus- 
band's death,  but  only  a  writing  attesting  the  same,  and  the  wife's 
allowance  and  approbation  thereof;  for  as  the  husband  made  such 
lease  at  first  without  any  reservation  of  rent,  so  the  wife,  if  she  thinks 
fit,  may  continue  the  lessee  in  possession  after  his  death  upon  the  same 
terms  («). 

A  husband  seised  in  right  6f  his  wife  cannot  grant  copies  in  his 
own  name,  but  the  wife  ought  to  join  (i). 

'  But  if  a  husband  seised  of  a  copyhold  in  right  of  his  wife,  mafke  a 
lease  not  warranted  by  the  custom,  it  is  a  forfeiture  of  the  estate  du« 
ring  the  life  of  the  husband  only;  for  it  is  not  a  continuing  detriment 
to  the  inheritance,  or  such  an  act  as  tends  to  the  destruction  of  the 
manor,  in  which  case  it  would  bind  the  inheritance  of  the  wife  after 
the  husband's  death  {a). 

A  husband  letting  copyhold  lands  of  which  he  is  sdsed  in  right 
of  his  wife,  by  indenture,  will  not  destroy  the  custom  of  demising 
by  copy,  because  the  wife  may  enter  after  his  death  and  avoid  such 
lease  {a). 

A  woman  guardian  in  socage,  marries  and  joins  with  her  husband 
by  indenture,  in  making  a  lease  for  years  of  the  ward's  land,  yet  after 
her  husband's  death  she  may  avoid  the  same  in  right  of  the  infant 
whose  guardian  she  still  continues  to  be,  and  to  whom,  when  he  comes 
of  age,  she  must  be  accountable  for  the  profits  {a). 

Touching  leases  made  by  husband  and  wife,  pursuant  to  the  sta- 
tute 32  H.  8.  c.  28.  [concerning  which  statute  vide  ante,2  ^^  husband 
may  at  this  day,  without  fine  or  recovery,  make  leases  of  the  lands, 
tenements,  or  hereditaments,  whereof  he  hath  any  estate  of  inherit- 
ance in  fee-simple  or  fee-tail  in  right  of  his  wife,  made  before  or  after 
the  coverture,  so  as  there  be  in  such  leases  observed  the  conditions  or 
limitations  before  required  in  the  leases  made  by  tenant  in  tail;  and 
so  that  the  wife  join  in  the  same  deed,  and  be  made  party  thereunto, 
and  seal  and  deliver  the  same  deed  herself  in  person  :  for  if  a  man 
and  his  wife  make  a  letter  of  attorney  to  another  to  deliver  the  lease 
upon  the  land,  this  lease  is  not  a  good  lease  from  the  wife  warranted 
by  the  statute}  and  yet  then,  as  in  other  like  cases,  of  leases  not  war- 
ranted by  the  statute,  it  is  a  good  lease  against  the  husband*  When 
the  lease  is  such  an  one  as  is  warranted  by  the  statute,  it  binds  the 

(«)  Bac  Abr.  tiu  X^cmcs.  (C*  i.)  {I)  Shopbnc  T.Koydler*  Cro.  Jac  98-99, 
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husband  and  wife  both^  and  the  heirs  of  the  wife}  but  if  it  be  an 
estatc-tax]|  it  doth  not  bind  the  donor  nor  him  in  remainder  (a). 

Husband  and  wife,  the  husband  purchased  land  to  him  and  hia 
wife,  and  their  heirsj  and  afterwards  he,  without  his  wife,  lets  this 
land  for  sixty  years,  if  they  should  so  long  live,  rendering  zSo/.per 
ann.  rent  at  the  two  usual  feasts,  during  the  term,  then  the  husband 
dies,  and  if  this  lease  should  bind  the  wife  by  the  32  if.  8.  c.  28.  was 
the  question;  and  it  was  held  by  three  justices  that  it  should :  for  the 
wife  is  appointed  to  join  only  when  she  hath  the  sole  inheritance  by 
the  appointment  of  the  rent  to  be  reserved  to  the  heirs  of  the  wife, 
and  not  where  she  hath  a  joint-estate,  as  in  this  case;  and  then  clearly 
by  the  body  of  the  act,  the  lease  by  the  husband  solely  is  good,  and 
the  proviso  does  not  extend  to  it  \  in  truth,  the  lease  determined  by 
the  death  of  either  of  them  {b). 

A  husband  possessed  of  :i  term,  in  right  of  his  wife,  may  dispose 
of  the 'whole  or  any  part  of  it. 

So,  he  may  make  a  lease  to  commence  after  his  death,  and  it  will 
be  good,  though  the  wife  survive ;  for,  having  an  interest  to  dispose 
of  m  his  life,  he  might  dispose  of  all  the  term,  and  it  should  bind  the  ' 
feme :  so,  when  he  hath  disposed  by  an  act  executed  in  his  life  of  the 
interest  of  the  term,  and  hath  created  a  term  in  interest,  this  is  as^ 
good  as  if  he  had  granted  all  the  term  (c). 

But,  if  the  wife  had  only  the  possibility  of  a  term,  the  husband 
cannot  cUspose  of  it :  aS  if  there  be  a  lease  to  a  husband  and  wife  for' 
their  lives,  and  afterwards  to  the  executor  of  the  survivor,  the  hus- 
band cannot  grant  this  executory  interest  (r).    Therefore  he  cannot* 
grant  a  lease  to  endure  beyond  both  their,  lives. 

It  is  now  settled  that  a  man  possessed  of  a  term  of  years  in  right  of 
his  wife  as  executrix  of  her  former  husband,  has  power  to  grant  and 
convey  the  same :  for  the  husband  may  administer  in  right  of'  his 
wife  without  her  consent,  though  she  cannot  administer  without  the 
consent  of  her  husband ;  and  if  the  husband  can  administer,  Jure 
uxorii,  without  her  consent,  it  is  incident  to  the  power  of  administra- 
don  to  sell  or  dispose  of  a  term  of  years  {d). 

If  the  husband  possessed  of  a  term  for  seventy  years  in  right  of  his 
wife,  make  a  lease  of  those  lands  for  twenty  years,  to  begin  after  his 
death,  this  is  good  and  shall  bind  the  wife  i  because  the  term  being 
but  a  chattel,  he  had  power  to  dispose  of  it  wholly,  and  by  conse- 
quence may  dispose  of  any  lesser  interest  thereout  as  he  thinks  fit, 
and  this  being  a  present  disposition,  which  he  cannot  revoke,  binds  the 
interest  of  the  lands  immediately,  though  it  takes  not  effect  in  posses- 
sion  till  after  his  death :  this  differs  therefore  from  a  devise  of  such 


(tf)  Shep.  ToudL  »8o. 

H)  Bao;  Abr.  tit.  Leases.  (C.  i.) 

(0  Com.  Dig.  tic.  Baron  an^  Feme.  (£.  %*) 


Grate  V.  Lowcroft.  Cro.  EUc  iSy, 

(d)  Thru.tout  d.  Levin  t.  Coppiiu'    3 
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term^  or  any  part  thereof  by  the  husband,  by  his  will ;  for  that  not 
uking  eflect,  nor  binding  the  interest  at  all  till  after  his  death,  comes 
too  late  to  prevent  the  operation  of  hw,  which,  at  the  instant  of  death, 
tnunediatdy  casta  it  upon  the  wife  snrviring,  and  so  defeats  and  de- 
stsoys  die  operation  of  the  devise  (n). 

Bttt  as  to  the  residue  of  the  term,  whereof  the  husband  makes  no 
disposition  in  his  lifc'^time,  the  wife,  if  she  survives,  will  be  entitled 
to  it  $  because  as  to  that,  the  law  is  left  to  take  place,  as  it  would  have 
done  for  the  whole,  if  he  had  not  prevented  it  by  such  his  disposition 
of  part  {a). 

Tet  if  the  husband  demise  for  part  of  the  wife's  term,  rendering 
rent,  the  rent  shaH  go  to  his  executor  or  administrator,  thouj^  the 
wife  survive  {I). 

Yet  if  the  husband  had  granted  away  the  whole  term  upon  condi- 
tion and  diedy.  though  the  condition  were  afterwards  broken,  arid  his 
executors  entered  for  breach  thereof,  the  wife  would^  notwithstanding, 
be  for  ever  barred  to  claim  any  interest  in  the  said  term :  because 
there  was  a  tocat  disposition  thereof  by  the  husband  in  his  life*time, 
and  the  breach  or  non-performance  of  the  condition  was  perfectly 
contingent  and  uncertain :  besides  that,  the  breach  of  the  condition 
happened  not  till  after  his  death,  and  so  the  disposition  continued  per- 
fect and  uninterrupted  during  his  life  ;  for  if  the  condition  had  been 
broken  during  his  life,  and  he  himself  had  entered  for  breach  thereof, 
it  might  be  a  great  question  if  the  wife  surviving  should  not  have  the 
term  after  his  death,  because  by  hb  re-entry  for  the  condition  broken 
be  is  restored  to  the  whole  term  in  statu  quo,  and  then  being  possessed 
of  it  in  right  of  his  wife  as  he  was  before,  it  seems  but  reasonable 
that  the  wife  should  have  it,  if  she  survived  the  husband,  as  she 
would  have  had  if  no  such  disposition  had  been  made,  since  that  dis- 
position b  now  defeated  and  gone  (r). 


Sbction  XIV.    Of  Leases  hy  Infants  and  Guardians. 

Of  Infants.'-^Wlth  respect  to  the  power  that  an  infant  possesses  to 
grant  a  lease  that  shall  be  binding,  the  cases  in  the  books  arc  some- 
what contradictory,  and  the  point  is  hitherto  unsettled.  The  better 
opinion  however  seems  to  be,  that  leases  made  by  infants  are  not  ab« 
solutely  void,  but  voidable  on  their  attaining  their  majority. 

"  All  gifts,  grants,  or  deeds,  made  by  infants,  by  matter  in  deed,  or 
in  writing,  which  do  take  cfiect  by  delivery  of  his  hand,  are  voidable 
by  lumself,  by  his  heirs,  and  by  those  who  have  his  estate  {dy  The 
words  "  do  take  effect,"  are  the  essential  part  of  the  definition,  and 

(«)  Bac  Abr.  tit.  B«ron  ind  Feme.  (C.  a*)  j       (*)  B»c  Abr.  tit.  B^ron  and  Frt».  (C  1.") 
(*)  Sir  Xdward  TurncrV  Caie.  i  Vern.  7.  j      {d)  Ptrk^  8.  la. 
Fiu  V.  Hunt.  I  Vero.  iSt  I 
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exclude  tetters  of  attorney^  or  deeds  whidi  delegate  a  mere  power  and 
convej  no  interest  (a). 

All  the  books  agree,  that  if  an  infant  make  a  lease  for  years,  be 
cannot  pkad  non  est  factum^  but  must  avoid  it  by  pleading  the  speciai 
matter  of  his  infancy ;  which  favours  the  opinion  of  those  who  hoM, 
that  the  lease  is  not  absolutely  void;  for  if  it  were  absolutely  void, 
there  is  no  good  reason  why  he  should  not  plead  non  est  factum^  as  a 
feme-covert  certainly  may  do  in  such  a  case,  whose  lease  is  absolutely 
void,  so  that  no  acceptance  of  rent  after  the  husband's  death  can  make 
it  good  (*). 

An  infant  made  a  lease  for  years,  and  at  full  age,  said  to  the  lessee, 
«  Gad  give  you  joy  of  it  {^  this  was  holden  by  Mead  a  good  affirma- 
tion of  the  lease ;  for  this  is  a  usual  compliment  to  express  one's  as- 
sent and  approbation  of  what  is  done  {h). 

What  seems  decisive  upon  the  question  is,  that  <<  the  lessee  can  in 
no  case  avoid  the  lease,  on  account  of  the  infancy  of  the  lessor/' 
which  shews  it  not  to  be  void,  but  voidable  only  ;  and  it  is  better  for 
infants  that  they  should  have  an  election  (a). 

The  Court  of  Chancery  will  decree  building  leases  for  sixty  years^of 
infants'  estates,  when  it  appears  to  be  for  their  good  (r). 

Where  an  infant  makes  a  lease  for  years,  reserving  rent,  and  the 
lessee  enters,  the  infant  hath  election  to  allow  him  to  be  his  tenant, 
or  to  be  bis  disseisor,  whichever  is  most  to  his  advantage ;  so,  where 
one  enters,  and  claims  as  guardian,  and  occupies,  the  infant  may  allow 
him  to  be  either  dbseisor^  or  accomptant,  whichever  shall  be  for  his 
best  advantage  [d). 

Of  Guardians. — In  case  there  be  no  testamentary  guardian  nor  a 
mother,  if  the  infant  has  any  socage  land  and  is  of  the  age  df  twelve 
if  female,  or  fourteen  if  male,  he  or  she  is  allowed  to  choose  his  or 
ber  guardian^  as  is  frequently  done  on  circuit,  and  is  the  constant 
practice,  and  what  the  Court  of  Chancery  frequently  calls  on  infants 
to  do ;  though  this  is  still  liable  to  any  reasonable  objection  made  to 
such  choice  {e). 

A  guardian  in  socage  may  make  leases  for  years  in  his  own  name, 
and  the  lessee  may  maintain  ejectment  thereupon  (/) ;  for  this  guar- 
dian is  a  person  appointed  not  by  any  special  designation  of  the  party, 
but  by  the  wisdom  of  the  law,  in  respect  of  the  lands  descended  to 
the  infant ;  so  that  where  no  lands  descend,  there  can  be  no  such 
guardian  (g) :  and  his  office  originally  was  to  instruct  the  ward  in  the 
arts  of  tillage  and  husbandry,  that  when  he  came  of  age  be  might  be 


(«)  Zouch  d.  AbboU  V,  Parsons.    3  Burr. 
1794-1804-1806. 
.  <i)  BjcAbr.  ttt.Eitatei.  (B.) 

{«)  Cecil  V.  Comet  Salisbury.    %  Vera. 


(tt)  Blundca  y,  Baugh.    Cro.  Car.  30a- 
306. 

(«)  Piccaim  V.  Ogbourne.   ftVes.375. 
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{g)  Shophnc  V,  Roydler.    Cro.  Jac.  98. 


BO        Of  Leases  by  Infiints  and  Guardians.    fCliap.  IIL 

tbe  better  able  to  perforin  those  services  to  his  lord,  whereby  he  held 
his  own  land ;  and  though  the  office  now  be  in  some  measure  changed, 
as  the  nature  of  the  tenure  itself  is  since  the  time  that  the  socage 
tenants  bought  off  their  personal  labours  and  services  with  an  annual 
rent  to  the  lord,  yet  it  is  still  called  socage  tenure,  and  the  guardian 
in  socage  is  still  only  where  lands  of  that  Idnd  (as  most  of  the  lands 
in  England  now  are)  descend  to  the  heir  within  age ;  and  though  the 
heir  after  fourteen  may  choose  his  own  guardian,  who  shall  continue 
tin  he  is  twenty-one,  yet  as  well  the  guardian  before  fourteen,  as 
he  whom  the  infant  shall  think  fit  to  choose  after  fourteen,  are  both 
of  the  same  nature,  and  have  the  same  office  and  employment  as- 
signed to  them  by  the  law,  without  any  intervention  or  direction  of 
the  infant  himself;  for  they  were  appointed,  because  the  infant,  in 
regard  of  his  minority,  was  supposed  incapable  of  managing  himself 
arid  hb  estate,  and  consequently  derive  their  authority,  not  from  the 
infant,  but  from  the  law ;  and  diat  is  the  reason  they  transact  all  af* 
fairs  in  their  own  name,  and  not 'in  the  name  of  the  infant,  as  they 
would  be  obliged  to  do,  if  their  authority  were  derived  from  him. 

From  what  has  been  said,  it  appears  that  a  guardian  in  socage  hath 
not  only  a  bare  authority,  but  an  interest  in  the  lands  descended,  and 
therefore  during  that  time  may  make  leases  for  years  in  his  own  name, 
as  any  pther  who  hath  an  interest  in  lands  may  do ;  for  he  is  quasi 
domimis  pro  tempore.  If  he  makes  leases  for  years  to  continue  beyond 
the  time  of  his  guardianship,  such  leases  seem  not  to  be  absolutely 
void  by  the  infant's  coming  of  age,  but  only  voidable  by  him,  if  he 
thinks  fit;  for  they  are  not  derived  barely  out  of  the  interest  of  the 
guardian,  or  to  be  measured  thereby,  but  take  efiect  also  by  virtue  of 
his  authority,  which,  for  the  time,. was  general  and  absolute;  and 
therefore  all  lawful  acts  done  during  the  continuance  of  that  authority, 
are  good,  and  may' subsist  after  the  authority  itself,  by  which  they 
^ere  done,  is  determined,  and  consequently  the  infant,  when  he  comes 
of  age,  may  by  acceptance  of  rent,  or  other  act,  if  he  thinks  fir» 
make  such  leases  good  and  unavoidable  (a), 

A  testamentary  guardian,  or  one  appointed  pursuant  to  the  statute 
il  Car.  2.  c:  24.  /.  8. 9.  lo.  I  i.is  the  same  in  office  and  interest  as  a 
guardian  in  socage. 

But  a  guardian  by  nurture  cannot  make  any  leases  for  years,  either 
in  his  own  name,  or  in  the  name  of  the  infant,  for  he  hath  only  the 
care  of  the  person  and  education  of  the  infant,  and  hath  nothing  to 
do  with  the  lands  merely  in  virtue  of  his  office ;  for  such  guardian 
may  be,  though^the  infant  has  no  lands  at  all,  which  a  guardian  in 
socage  cannot  (a);  But  such  guardian,  it  seems,  may  make  leases  at 
will.    Though  every  guardian,  except  a  guardian  in  socage^  is  but 

.    («)-Si)c  Abr.titiLeMCf.  (C.9.) 
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tenant  at  wHlj  and  hf  c6nseqtl&n6e  cannot  make  a  tease  for  any  cer- 
tain time  or  number  of  years;  yet  if  a  lease  be  mnde  by  such  ^ar- 
dian,  the  lessee  is  estopped  to  say,  that  being  only  tenant  at  will^  be 
had  no  powet  to  make  the  lease  (a). 

A  teate  renewed  by  a  guatdian  for  ah  infant's  benefit,  shall  follow 
the  nature  of"  the  original  lease  i  and  in  general  a  guardian  or  trustee 
shall  not  alter  the  nature  of  the  infaht'^  property,  so  as  to  change  the 
light  of  succession  to  it  in  case  of  the  infant's  death,*  unless  by  some 
act  manifestly  for  the  adirantage  of  the  infant  at  the  time  {i). 
.  A  devise  to  a  person  as  guatdian,  that  he  may  <<  receive  set  and  let'^ 
for  his  watd,  gives  him  an  authority  only,  and  not  an  interest  {c). 


Section  XV.    Qf  Leases  hy  Executors  and  Admimstrators. 

£xecutors  and  administrators,  as  they  may  dispose  absolutely  of 
terms  of  years  vested  in  them  in  right  of  their  testators,  ot  intestates  ; 
so  may  they  lease  the  same  for  any  fewer  number  of  years,  and  the 
tent  reserved  on  such  leases  shall  be  assets  in  their  hands,  and  go  in 
a  course  of  administration  (J). 

If  adminisnration  be  granted  generally  to  one  during  the  minority  of 
an  infant  elecutor,  the  grantee  has  authority  to  make  leases  of  any 
terta  vested  in  such  infant,  which  shall  be  good  till  he  comes  of  age ; 
and,  as  it  has  been  also  holden  by  some,  till  he  avoid  them  by  actual 
totry(J). 


Section  XVI.     Qf  Leases  hy  Mortgagors  and   Mort^ 

gagees. 

The  mortgagor  has  no  powet  of  making  leases  to  bind  the  mort- 
^gee,  but  he  may  make  leases  which  will  bind  his  equity  of  re« 
demption. 

Where  the  mortgagor  is  himself  the  occupier  of  the  estate,  he  may 
be  considered  as  tenant  at  will :  but  he  cannot  be  so  considered  if  there 
be  an  under-tenant,  that  is  a  tenant  in  possession  under  a  lease  prior 
to  the  mortgage :  for  there  can  be  ito  such  thing  as  an  under-tenant 
to  a  tenant  at  will ;  the  demise  itself  would  amount  to  a  determina- 
tion of  the  will(f). 

If,  therefore,  a  mortgagor,  who  continues  in  possession  by  consent 
of  the  mortgagee,  make  a  lease  for  years,  and  the  lessee  enter,  claim- 
ing nothing  but  his  lease,  he  is  not  a  disseisor,  but  on  payment  and 
acceptance  of  his  rent,  a  tenant  at  will  \  and  if  the  mortgagor  enter 
after  the  expiration  of  the  lease,  he  shall  be  tenant  at  will  again  to  the 


{fy  Shipwoith  V.  Green.  8  Mod.  yi%* 
(*)  Witter  V.  Witter.  3  P.  Wm$.  99-XOX. 
C^)  Pigot  V.  Garnish.  Cro.  Eliz.  678. 


(</)  Bac.  Abr.  tit.  Leases.  (L  7.) 
(«)  Mott  V.  Gallimore.  Doug.  a79> 
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mortgagee :  and  his  acts  being  by  permission  of  the  mortgagee^,  shall 
not  turn  to  his  prejudice  (a). 

But  if  a  mortgage  be  made  with  a  proviso  and  agreement  between 
the  parties,  that  the  mortgagee,  his  heirs  and  assigns,  <^  shall  not 
intermeddle  with  the  actual  possession  of  the  prenuses,  or  perception 
of  the  rents,*'  until  default  of  payment,  the  mortgagor  is  a  tenant 
at  sufferance  to  the  mortgagi^e,  and  not  a  tenant  at  will,  as  he  would 
have  been  on  a  covenant  that  he  should  take  the  profits  till  default  of 
payment  (a). 

Indeed  the  legal  interest  of  a  mortgagor  in  possession,  has  been 
held  to  be  inferior  to  that  of  a  mere  strict  tenant  at  will  (^}.  How- 
ever, as  to  what  in  strictness  is  the  interest  of  a  mortgagor,  after  the 
usual  time  given  for  the  payment  is  expired,  the  estate  becomes  abso- 
lute in  the  mortgagee  at  law. 

As  all  leases,  or  other  interests  in  the  land«  created  by  the  mortga- 
gor, subsequently  to  the  mortgage^  and  before  the  foreclosure^,  are 
void  against  the  mortgagee,  he  may  treat  the  tenants  under  such 
leases,  or  persons  claiming  such  interests,  as  trespassers,  disseisors, 
and  wrong-doers  (i),  or  not,  at  his  election ;  unless  where  the  acts  of 
the  mortgagor  have  been  done  with  the  permission  of  the  mortgagee. 

If  the  mortgagee  permit  the  lessee  to  enjoy  his  lease,  the  mort- 
gagor may  thenceforth  be  considered  as  a  receiver  of  the  rent,  or,  in 
some  sort,  a  trustee  for  the  mortgagee,  who  may  at  any  time  counter- 
mand the  implied  authority,  by  giving  notice  to  the  tenant  not  to  pay 
the  rent  to  the  mortgagor  any  longer  (£).  But  if  the  mortgagee 
elect  the  other  alternative^  the  lessee  may  be  turned  out  by  eject- 
ment {b). 

Though  the  tenant  be  in  possession  under  a  lease  prior  to  the 
mortgage,  yet  the  mortgagee,  after  giving  notice,  is  entitled  to  the 
rent  in  arrear  at  the  time  of  the  notice,  as  well  as  to  what  shall  accrue 
afterwards,  and  he  may  distrain  for  it  after  such  notice  (r). 

But  where  there  is  a  tenant  from  year  to  year,  and  the  landlord 
mortgages  pending  the  year,  the  tenant  is  entitled  to  six  months'  no* 
tice,  before  he  can  be  evicted  by  the  mortgagee  (d). 

With  respect  to  leases  by  the  mortgagee,  he  cannot,  before  foreclo- 
sure of  the  equity  of  redemption,  make  a  lease  for  years  of  the  pre- 
mises in  mortgage  to  bind  the  mortgagor  ;  unless  to  avoid  an  apparent 
loss  and  merely  in  necessity  (^). 

If  mortgagor  of  a  term  join  with  the  mortgagee  in  a  lease  for  a 
shorter  term,  in  which  the  covenants  for  the  rents  and  repairs  are  only 
with  the  mortgagor  and  his  assigns,  and  the  interests  of  the  mortgagor 


(m)  Powsely  V.  Blackman.  Cro.  Jac.  659. 
li>)  Doc  d.  Wacne   v.   Hik.  Doug.  ax. 
Powell  on  Mort«  227. 


(f)  Moss  V.  Gallimore.  Doug.  279. 
Id)  Birch  V.  Wrigbc.  x  T.R.  378. 
(e)  Hujigerfonl  v.  Cby.  10  Mod.  x. 
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and  mortgagee  become  extinguished  during  the  lease  by  the  rever- 
sioner requiring  their  estates,  still  the  mortgagor  may  maintain  an 
action  of  covenant  against  the  lesseci  the  covenant  being  in  gross  {a). 

Bat  if  a  mortgagor  and  mortgagee  make  a  lease  in  which  the  cove- 
nants for  the  rent  and  repairs  are  only  with  the  mortgagor  and  his 
assigns^  the  assignees  of  the  mortgagee  cannot  maintain  an  action  for 
the  breach  of  these  covenants  on  stat.  32  H,  8.  e,  34..  because  they 
are  collateral  to  his  grantor's  interest  in  the  land,  and  therefore  do  not 
run  with  it  ( j). 

A  Court  of  equity  refused  on  bill  to  compel  an  assignee  of  a  term 
m  mortgage  to  discover  his  assignment ;  the  object  of  the  lessor  in 
requiriDg  it  being  to  make  him  liable  to  the  covenants  of  the  mort- 
gagor, although  he  had  not  taken  actual  possession  of  the  premises. 
The  Court  dismissed  the  bill,  and  left  the  party  to  his  remedy  at 
law  (c). 

But  in  a  subsequent  case,  where  one  hundred  pounds  were  lent  by 
way  of  mortgage  upon  an  assignment  of  a  building  lease,  and  the 
mongagee  never  entered  nor  took  possession,  but  lost  the  money  lentj 
the  defendant  in  equity  having  recovered  against  the  mortgagee,  as 
assignee,  the  rent  reserved  on  the  lease,  the  bill  was  to  be  relieved 
agunst  the  recovery  at  law ;  and  the  Court  dismissed  it,  saying,  the 
mortgagee  was  ill  advised  to  take  an  assignment  of  the  whole  term  (r). 

Upon  re-consideration  of  this  question  in  the  case«of  Eaten  against 
Jacques^  it  was  determined  that  a  mortgagee,  assignee  of  a  term  for 
years,  should  not  be  liable  to  the  covenants  in  the  lease,  unless  he  had 
taken  actual  possession.    But  this  doctrine  no  longer  obtains  (r}« 

Indeed  that  the  assignee  is  liable  only  in  respect  of  actual  posses- 
sion is  certainly  contradicted  by  a  case  which  arose  on  a  bill  by  the 
executor  of  a  lessor  against  the  depositary  of  a  lease  to  secure  to  him 
a  debt,  for  the  specific  performance  of  a  covenant  to  rebuild  houses 
upon  the  premises  in  the  eleventh  year  of  the  term,  which  was  a  term 
of  seventy-one  years ;  to  be  held  for  the  first  ten  years  at  a  pecuniary 
rent,  for  the  eleventh  year  at  a  pepper-corn  rent,  and  for  the  rest  of 
the  term  at  a  pecuniary  rent.  The  defendant,  by  his  answer,  stated 
the  fact  of  the  disposal  by  way  of  mortgage,  and  insisted  that  having 
no  title  but  as  mortgagee,  he  was  not  bound  to  rebuild.  Lord  Tbur^ 
bw  (Chan.)  thought  that  there  could  not  be  a  decree  to  rebuild j  as 
he  could  no  more  undertake  the  conduct  of  a  rebuilding  than  of  a 
repair.  Bui  his  lordship  said,  it  was  no  matter  whether  the  defendant 
took  it  as  a  pledge,  or  as  a  purchase,  for  he  could  not  take,  the  estate 
as  a  security,  and  refuse  the  burthen  that  was  upon  it ;  but  having 


(tf)  Stokes  V.  Russell.  3  T.  R.  678. 

(i)  Webb  V.  RusselL  3  T.  R.  393. 

{f)  Powell  on  Mort.  433.    et  vide  Eaton 
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V.  Jacques.  Doug.  455.  Williams  v.  Boiin* 
quet,  I B.  &  B.  238. 
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CMicf  taken  it,  be  could  not  abandon  it:  <bat  being  then  only  an  ^^ 
aignce  in  equity,  no  action  could  be  brought,  and  that  the  only  tcBitf 
that  he  could  give  the  plaintiff,  as  he  could  not  give  him  damages,  waa 
to  put  him  in  a  situation  to  recorer  them ;  his  lordship  therefore  de- 
creed, that  the  defendants  should  take  an  assignment  of  the  lease  and 
execute  a  counterpart,  and  that  they  should  pay  the  costs  (a). 

Indeed,  the  principle  that  a  mortgagee  is  liable  only  in  respect  of 
his  posseasion,  aeems  no  longer  to  be  recognized  in  ei^er  a  Court  of 
law  or  equity.— Thus,  where  the  plaintiff  was  the  original  lessee 
of  a  term,  which  he  assigned  to  Eay,  who  assigned  it  by  way  of  mort- 
gage CO  the  defendant  as  a  security  for  the  re-payment  of  a  sum  of 
money,  the  action  was  brought  to  recover  the  amount  of  ground  rent 
paid  by  the  plaintiff  during  the,  interest  of  the  defendant' as  mort- 
gagee. Lord  Kfnyon  said,  that  the  defendant  was  liable  as  assignee : 
his  liability  was  not  limited  by  his  possession,  but  as  long  as  he  had 
die  legal  estate^  so  long  he  continued  liable  to  perform  the  covenants 
in  the  lease«  If  be  wished  to  avoid  that  liability,  he  should  have 
taken  an  under-lease  [b). 

A  mortgagee  in  possession  is  not  obliged  to  lay  out  money  any 
further  than  to  keep  the  estate  in  necessary  repair. — ^If  the  estate  lies 
at  such  a  distance  that  he  must  employ  a  baihff  to  collect  the  rents^ 
what  he  paid  to  the  bailiff  shall  be  allowed  \  but  not  where  he  does  or 
may  receive  the  rents  himself  (r). 

If  A.  qoortgage  land  to  B.  upon  condition  to  re-enter  on  payment 
ti  to//  and  afterwards  A.  before  the  day  of  payment  is  come,  being 
in  possession,  make  a  lease  for  years  by  indenture  to  C  and  then  af- 
terwards performs  the  condition,  this  shall  make  the  lease  to  C  good 
against  himself  by  estoppel  (i). 


Section  XVII.    Qf  Leases  hy  Tenants  by  Elegity  Statute- 
Merchant^  and  Statuie-Staple^  <Sr. 

As  tenants  under  these  executions  have  only  uncertain  interests^ 
detenmnaUe  at  any  time  on  payment  of  the  sum  secured,  they  cunot 
enter  into  any  contract  for  a  lease,  which  will  not  be  liable  to  be  put 
an  end  to  in  the  same  event ;  but  till  sudi  contingency  occtirs  their 
demises  are  good.  It  however  very  rarely  happens  that  leases  are 
granted  by  persons  thus  entitled,  and  we  shall  not  theieibre  enter 
more  at  large  into  the  subject. 


(«)  z  PoweU  00  Mon.  941. 
(i)  Stone  V.  Evini,  ScttleneM  H  Wctfr^ 
■wnitcr,  T.  T.  39  0. 3,  T.'s  MSS. 


(c)  Godfrey  v.  Wataon.  3  Atk.  5x7. 
(0  Ac;  Abr.  tic  Lena.  (O.) 
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Section  X VIIL    Of  Leases  ty  Copyholders ;  wherein  rf 

LicefTee* 

A  copyholder  cannot,  unless  by  special  custom  or  by  licence  from 
the  lordf  convey  any  common  law  interest  in  his  lands  to  another,  as 
such  an  act  Is  incompatible  with  his  tenancy  ;  so  that  if  he  make  a 
lease  for  years  without  licence,  though  by  parol  only  \  or  eyea  if 
it  be  to  commence  in  fuiuro  {a\  it  will  be  a  forfeiture  of  his  tene- 
ment. But  an  interest  must  actually  pass ;  for  a  promise  or  covenant 
to  demise  will  not  create  a  forfeiture,  for  it  is  no  lease  (i). 

By  special  custom  a  copyholder  may  make  leases  for  three,  nine, 
or  twenty-one  years,  or  for  life  and  forty  years  after,  without  licence 
£rom  the  lord ;  upon  which  also  he  may  maintain  an  ejectment  (r). 

But  a  custom  that  the  lease  shall  be  void  if  the  lessor  die>  is  good ; 
though  not  if  the  lessor  alien  (r). 

A  lease  for  a  year,  without  licence,  is  good ;  but  a  lease  for  one 
year  et  sic  de  anno  in  annum  during  ten  years,  being  a  good  lease  for 
tea  years^  is  a  forfeiture :  but  otherwise  of  a  lease  for  one  year,  with 
a  covenant  for  the  holding  it  for  a  longer  time  at  the  will  of  the 
lessor.  So  a  lease  for  a  year  a  sic  de  anno  in  annum  for  the  life  of  the 
lessee,  being  a  lease  for  two  years  at  least,  is  not  good.  So,  if  de 
anno  in  annum^  excepting  one  day  in  every  year,  for  it  is  a  certain 
lease  for  two  years,  excepting  two  days,  which  is  a  lease  in  effect  for 
more  than  one  year ;  and  although  there  be  the  intermission  of  a  day, 
yet  that  is  not  material  (//)• 

So,  if  a  copyholder  make  three  leases  together,  each  to  commence 
withm  two  days  after  the  expiration  of  the  other,  it  is  a  mere  evasion 
of  the  custom  and  therefore  not  good  (^). 

So  if  a  copyholder,  to  secure  a  person  who  has  become  bound  for 
him,  covenant  that  such  person  shall  hold  and  enjoy  the  copyhold 
estate  for  seven  years,  and  so  from  seven  years  to  seven  years,  for 
the  term  of  forty-nine  years,  if  the  copyholder  so  long  live,  it  is  a 
forfeiture  of  the  estate;  though  there  is  a  clause  that  the  deed  should 
be  void  on  the  bond  being  paid ;  for  this  deed,  though  intended  only 
as  a  collateral  security,  amounts  to  a  present  lease  (/). 

A  copyholder,  having  licence  to  lease,  ought  to  pursue  his  licence 
strictly,  otherwise  his  lease  is  void  (c). 

As,  if  he  has  a  licence  to  lease  for  twenty-one  years  from  Michael- 
qias  Ust,  and  he  leases  for  twenty-one  years  from  December  next. 
S9  if  he  has  a  licence  to  lease  for  two  years  and  he  leases  for  three 


(«)  Bei«ick*s  Cue,  Moon.  393.  Eait  v. 
Hanfiog,  Cro.  Elix.  493. 

(i)  Rjchjurds  v.  Cedy.  3  Kcb.  638.  tiam- 
luv.HamlcQ.  z  Bukt.  189. 


(e)    Com.  Dig.  tit.  Copyhold.  (K.  3.) 
{d)    Lady  Montague's  Case.  Cro.  Jac.  301. 
(t)    Mathews  v.  Wetton.  Cro.  Car.  233. 
(/)  Norris  v,  Trist.  %  Mod.  79. 
6 
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years.  So  if  a  copyholder  in  fee  has  a  licence  to  lease  for  years,  if 
he  so  long  live,  and  he  leases  for  years  absolutely  (a). 

S0|  a  copyholder  having  licence  to  make  a  lease  for  twenty-one  years, 
cannot  make  two  leases  for  that  term ;  for  he  has  satisfied  his  licence 
by  one  lease. 

If  a  copyholder  makes  a  lease  by  licence,  the  lessee  may  assign  with 
licence,  or  make  an  under-lease,  for  the  lord  by  his  licence  has  parted 
with  his  Jntercst. 

So  if  the  lessor  after  a  lease  by  licence  die  without  heir,  the  lessee 
shall  have  it  for  his  term  against  the  lord ;  for  the  licence  b  a  confir- 
mation of  the  lord  (^i). 

If  the  lord  licence  the  copyholder  to  make  a  lease  of  lands  in  the 
tenure  of  A.  though  they  are  in  the  tenure  of  B,  yet  the  licence  is 
good  ( j). 

A  copyholder,  having  a  licence  to  lease,  may  lease  for  fewer  years 
than  his.  licence  allows ;  as  a  lease  for  three  years,  under  a  licence  to 
let  for  twenty-one,  which  is  good  (r). 

If  the  lord  licence  his  copyholder  for  life  to  make  a  lease  for  three 
years,  if  he  so  long  live,  a  lease  for  three  years  absolutely  is  good :  for 
a  lease  by  a  copyholder  for  life  determines  by  his  death,  and  therefore 
the  condition  annexed,  being  implied  by  law,  is  void  {d)» 

If  the  lord  licence  upon  condition,  the  condition  is  void ;  for  he 
gives  nothing,  but  only  dispenses  with  the  forfeiture  (J). 

A  licence  may  however  be  upon  a  condition  precedent ;  for  till  the 
condition  be  performed  it  is  no  licence  {a). 

If  a  copyholder  qiake  a  lease  for  years  of  land  whereof  a  feme  by 
custom  is  to  have  her  widow's  estate,  she  shall  not  avoid  the  lease, 
unless  there  be  a  special  custom  to'  avoid  it }  for  he  comes  under  the 
custom,  and  by  the  lord's  licence,  as  well  as  the  feme  {e). 

So  if  a  copyholder,  after  a  lease  by  licence,  forfeit  his  copyhold, 
the  lord  shall  not  avoid  the  lease ;  or  if  he  die,  as  before  observed, 
without  any  heir  {a). 

If  a  copyholder  by  licence  make  a  lease  for  years,  rendering  rent, 
he  cannot  afterwards  release  the  rent  without  a  surrender  of  the 
reversion  {a), 

A  lease  for  years  by  parol,  made  by  the  remainder-man  of  a  copy- 
hold in  fee,  commences  immediately,  if  the  tenant  for  life  join  with 
him  and  surrender  the  estate  to  his  use  (^). 

When  the  baron  was  seised  of  a  manor  in  right  of  his  feme,  and 
let  a  copyhold  parcel  thereof  for  years  by  indenture  and  died,  it  was 
held  that  it  should  not  destroy  the  custom  to  demise  it  by  copy,  but 


(a)  Com.  Dig.  tiL  Copyhold.  (K.  3.) 

[h)  Dove  V.  Williot.  Cra  Elix.  160. 

(r)  Goodwin    t.    Lon^hont,    Ibid.  555. 


Worlrdge  ▼.  Benbury.  Cro.  Jac.  436. 
(d)  Jeremy  v.  Lowgtr.  Cro.  Elix.  461. 
(«)  Firtley's  Case.  Cro.  Jec.  36. 
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after  die  death  of  her  baron,  the  feme  might  so  demise  it  as  before.  The 
same  law  is,  if  tenant  for  life  of  a  manor  let  a  copyhold  parcel  of 
the  manor  for  years,  and  die,  it  shall  not  destroy  the  custom  as  to 
him  in  reversion  {a). 

A  lease  for  years  by  a  copyholder,  with  the  licence  of  the  lord 
where  the  widow  by  custom  would  be  entitled  to  her  freebench,  if 
the  copyholder  had  died  seised,  defeats  the  widow  of  her  free- 
bench  {b). 

A  lease  without  a  licence  and  contrary  to  the  custom,  in  order  to 
amount  to  a  forfeiture,  must  be  a  perfect  lease,  and  must  have  a  cer- 
tab  beginning  and  a  certain  end,  for  otherwise  the  lease  is  void,  and 
arries  but  an  estate ^at  will  at  most,  which  is  no  forfeiture. 

Therefore,  where  a  copyholder  had  demised  his  copyhold  for  a 
year,  and  agreed  to  grant  a  further  term  of  twenty-one  years,  pro- 
rided  he  could  obtain  of  his  lord  a  licence  for  that  purpose,  this  was 
held  to  be  a  condition  precedent,  and  that  therefore  no  forfeiture  was 
incurred  (r). 

So  where  a  copyholder  agreed  to  demise,  and  let  certain  premises, 
for  a  term  of  twenty-one  years,  and  covenanted  to  procure  a  licence 
to  let  the  same,  and  that  the  lessee  should  peaceably  enjoy  for  the 
said  term  of  twenty-one  years;  this  was  held  to  be  an  executory 
agreement,  and  not  a  lease ;  for  if  it  were  held  to  be  a  lease,  a  for- 
feiture would  be  incurred ;  whereas  that  would  be  contrary  to  the  in- 
tent of  the  parties,  who  have  cautiously  guarded  against  it  by  the 
insertion  of  a  covenant  that  a  licence  to  lease  should  be  procured  from 
the  lord  {d). 

A  demise  by  a  copyholder  for  one  year,  and  at  the  end  of  that 
terra  from  year  to  year  for  the  term  of  thirteen  years  more,  in  all 
fourteen  years,  if  the  lord  will  give  licence,  and  so  as  there  shall  be 
no  forfeiture  with  the  usual  covenants  in  a  farm  lease ;  the  licence 
is  a  condition  precedent,  and  not  being  granted,  there  is  no  lease  at 
law  farther  than  from  year  to  year,  and  there  is  no  equity  upon  the 
circumstance,  that  the  lord  purchased  his  tenant's  interest  with  notice 
of  demise,  and  an  express  exception  of  all  subsisting  leases  or  agree- 
ments for  leases  {e). 

An  infant  copyholder  without  licence  of  the  lord,  made  a  lease  for 
years  by  parol,  rendering  rent,  and  at  full  age  was  admitted,  and  ac- 
cepted the  rent,  and  then  ousted  the  lessee ;  and  in  this  case  it  was 
adjudged,  that  the  lease  was  a  good  lease  till  avoided,  and  that  a  lease 
for  years  by  a  copyholder  without  licence  is  not  a  disseisin :  and  ad- 
mitting that  it  should  be  a  forfeiture  in  this  case,  yet  if  the  lord 
enters  for  it,  the  infant  may  re-enter  upon  him,  and  so  is  no  mis- 

(tf)  Fareley*s  Case.  Cro.  Jac.  36.  (c)  Bac.  Abr.  tit.  Leasts.   (1. 6.) 

W  Salisbury  ex^d.  Cooke  v.  Hurd.  Cowp.         {d)  Doe  d.  Coore  v.  Clare.  %  T.  R.  739. 
481.  (^j  Lufldn  V.  Nuuii.  ix  Vcs.  170. 


chief;  sind' therefore  he^  having  accepted  the  reptat  full  ag^  )i8^t|i 
made  it  good  and  unavoidable}  and  being  at  all  events  s(  good  lease  at 
to  all  strangers,  for  that  reason  principally  it  was  adjudged  that  such 
cceptance  had  made  it  good  {a). 

A  lease  by  a  copyholder  for  a  year,  ^ith  a  covenant  to  renev  ye^lyi 
we  have  before  observed  is  not  a  forfeiture.  In  such  covena|it  it 
would  perhaps  be  still  better  if  it  were  worded  «<  to  pennit  and  sufiei^ 
the  lessee  to  have,  hold,  and  enjoy  the  lands  in  such  manner ;  for  9 
^venant  in  that  form^  even  of  freehold  lands,  will  not  amount  to  an 
imipediate  lease,  because  the  words  <<  pennit  and  su^r^  prove  that 
the  estate  is  still  to  continue  in  him  from  whom  the  permission  i^  to 
come ;  for  if  any  estate  thereby  passed  to  th^  covenantee,  he  might 
)iold  and  enjoy  it  without  any  permission  fro^i  the  covenantor,  and 
therefore  in  such  case  the  covenantee  hath  only  the  bare  cov/sn^nt  £01 
his.  security  of  enjoyment;  withput  any  actual  estate  madf  over  tp 
bim(a)« 

A  copyholder  agreed  to  grant  a  lease  for  years,  if  a  licence  could 
be  obtained,  and  also,  to  procure  the  lessee  a  licence  to  dig  fuller's 
earth,  and  that  in  th^  me^,  finietl^  lessee  might  dig,  SUing  up  the 
hoks.  The  lessee  haviqg  dug,  without  filling  theni  up,  it  was  in- 
sisted that  thp  poiission  w^  sui  act  of  waste  1  but  it  was  held  that  the 
digging  constituted  the  waste,  and  that  as  the  under-tenant  dug  by 
the  lessor's  own  licence,  he  could  not  insist  on  the  forfeiture  {b). 

The  admittance  of  a  copyholder,  after  a  forfeiture  is  incurred,  19 
clearly  a  waiver,  and  any  act  equally  solemn  will  operate  in  the  samo 
manner.  Such  acts  as  operate  as  a  waiver  do  not  operate  as  a  new 
grant,  but  admit  the  tenant  to  be  in  of  his  old  title  [c). 

Every  one  having  a  lawful  interest  in  a  manor,  may  make  voluntary 
grants  of  copyholds  escheated,  or  come  to  his  hands,  as  well  as  ad« 
inittances,  rendering  the  ancient  rents  and  services,  which  bind  hka 
who  has  the  inheritance  (</). 

A  grant  therefore  by  any  steward  having  colour  of  title,  and  grant** 
ing  not  contrary  to  the  command  of  the  lord,  is  good.  So  of  a  cleric 
pf  a  steward}  if  he  hold  a  court  and  make  grants;  for  the  tenanta 
cannot  examine  his  authority,  nor  need  he  give  them  an  account  o£ 
it.    So,  of  a  deputy  (/)• 

But  a  tenant  at  wiU  of  a  manor  cannot  grant  a  copyholder  licence 
to  alien  for  years ;  and  if  teuant  for  life  of  a  qaanor  gnmt  a  lipeiice  to 
alien  for  years,  it  determines,  at  his.  death  {i). 


(a)  Bac.  Alur.  tit.  Leasee.  (I.  (S.) 

(^)  Doe  <L Wqod.  Bfrt.  y.  M|»ij%  %  TauQt, 


§^ 


{e)  Doc  d.  Tairapt  y.HilUer.  z  T.  R.  i6v 

{J)  Com  Dig.  tit.  Copyhold.  (C  3.) 
W  Ibid.  (C.  J,) 


Section  XIX.    Qf  Leases  h}f  Joint^Tenan^^  Coparceners^ 

and  Tenants  in  common* 

Joint^enai^u,  ^o^centts^  ajod  tcnaal3  in  GomiMa»  may  either 
make  leas^  of  their  undivided  ehavest  or  Asfi  may  all  yoitk  ia  a  kaie 
qK  the  whole  to  a  ^tvanger,  Qae  j|oiiit«tenanf»  09  tenant  in  ccnnmoot 
foaj  abo  znalce  a  Ica^e  of  Us  pari  to  his  compaoion }  fot  thia  oalj 
gif  e9  him  a  rig^t  of  taking  ibfi  whdk  profit^  vhea  before  he  had  but 
a  right  to  the  mpiety  or  share  thereof ;  and  he  may  eoatract  vith  Im 
fOQ^^on  for  ihsit  purpose  aa  wcU  as  with  a  stranger  (a). 

If  there  h^  ^wo  joip^tena^taf  and  they  «%ake  a  leaae^  by  parol  or 
deed-poUj  reserying  rent  to  pae  o^ly*  it  shall  enure  to  both  i  yet  if 
^  kase  had  been  by  deed  indented^  the  reservation  should  have  been 
good  to  him  only  to  whoaa  it  was.  ii¥ide»  and  the  other  shouU  have 
taken  nothing. — ^The  reason  of  the  difl^ren^e  is  this :  where  the  lease 
16  by  dced^foU  or  paroli  tbe  rent  will  follow  the  reversion^  which  is 
joiatiy  in  buDth  lessors^  and  the  rather^  because  the  rent  being  some^ 
thing  iia  retribution  for  the  bad  givea^  the  jointf  tenant  to  whom  it  is 
tesenre4  ought  to  be  seised  of  it  in  the  same  manner  as  he  was  of  the 
land  demisedji  which  was  e^uaUy  for  the  benefit  of  his  companion  and 
himself  i  but  where  the  lease  is  by  deed  indented,  they  are  estopped 
to  claim  the  reni(  in  any  o^er  manner  than  is  reserved  by  the  deed» 
because  the  indenture  is  the  deed  of  each  party »  ajad  no  man  shall  be 
allowed  to  recede  from  or  vary  hia  own  solemn  act  {ty 

If  one  joint-tenant  do  a  thing  which  gives  to  another  an  estate^ 
or  right  in  the  land,,  it  binds  the  survivor ;  as  if  a  joint*tenant  itk  fee 
or  for  life  m^ke  a  lease  for  forty  years  (r). 

ThereforCj)  if  two  joint-tenants  are  in  fee,  and  one  lets  his  moiety 
for  years,  to  begiiii  after  his.  death,  this  is  good,,  and  shaU  bind  the 
other  if  he  survive]^  because  this  is  a  present  disposition,,  and  binds  the 
lands  from  tbf;  time  of  the  Uase  made>  so  that  he  cannot  a&erwarda 
avoid  it. 

So  if  one  joint-tenant  grant  the  vesture  or  herbage  of  the  land  £oc 
years,  and  dies,^  this  shall  bind  the  survivor ;  or  if  two  joint^^tenants 
arc  pf  a  water,  and  one  grants  a  separate  piscary  for  years  and  dies> 
this  shall  bind  the  survivor;  because  in  these  cases  the  grant  of  the 
one  joint-texiant  gires  an  immediate  interest  in  the  thing  itself  whereof 
the);  are  joi|it;-teasMits  (b). 

If  there  are  two  joint- tenafits  for  life,  and  one  of  them  ihakes  a 
lease  for  years  of  his  moiety,  either  to  begin  presently  or  after  hie 
death^  and  dies,  this  lease  is  good  and  binding,,  against  die  survivor : 

W  I  Inst,  186.  (a.)  I  Cro.  Jac»  91. 

(i)  Btc.  Abr.  tit.  Joint-tenants  and  Tenanu  I      {c)  Com,  9ig.  tit.  £«taUs«  (K.  7.}, 
«  Common.  (H»  !•>    WhiUock  v.  Horton.  I 
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the  reason  whereof  is  that  notwithstanding  the  lease  for  yearsj  the 
joint-tenancy  in  the  freehold  still  continues,  and  in  that  they  have  a 
mutual  interest  in  each  other's  life,  so  that  the  estate  in  the  whole  or 
any  part  is  not  to  determine  or  revert  to  the  lessor  till  both  are  dead, 
for  the  life  of  one  as  well  as  the  other  was  at  first  made  the  measure 
of  the  estate  granted  out  by  the  lessory  and  therefore  so  long  as  either 
of  them  livesi  if  the  joint«tenancy  continues^  he  is  not  to  come  into 
possession  {a).  Now  these  joint-tenants  having  a  reciprocal  interest  in 
each  other's  life,  when  one  of  them  makes  a  lease  for  years  of  his 
moiety,  this  does  not  depend* on  its  continuance  for  his  life  only,  but 
on  his  life,  and  the  life  of  the  other  joint-tenant,  whichsoever  of  them 
shall  live  longest,  according  to  the  nature  and  continuance  of  the 
estate  whereout  it  was  derived ;  and  then  so  long  as  that  continues, 
so  long  the  lease  holds  good,  and  by  consequence  such  lessee  shall 
hold  out  the  surviving  joint-tenant  and  the  reversioner,  till  the  estate, 
whereout  this  lease  was  derived,  be  fully  determined. 

But  if  a  rent  were  reserved  on  such  lease,  this  is  determined  and 
gone  by  the  death  of  the  lessor:  for  the  survivor  cannot  have  it,  be- 
cause he  comes  in  by  title  paramount  to  the  lease,  and  the  heirs  of 
the  lessor  have  no  title  to  it,  because  they  have  no  reversion  or  interest 
in  the  land  (a) ;  but  the  executors  or  administrators  may  maintain  an 
action  of  debt  or  covenant  \  this  remedy,  being  now  given  to  the 
representatives  of  such  a  lessor ;  for  by  statute  1 1  O.  2.  c.  19.  x.  15. 
the  executors  or  admini3trators  of  tenant  for  life  shall,  on  his  death, 
recover  of  the  lessee  a  rateable  proportion  of  the  rent  from  the  last  day 
of  payment  to  the  death  of  such  lessor. 

A,  and  B,  being  joint-tenants  for  life,  a  lease  made  by  A ,  of  the  one 
moiety  to  have  and  to  hold  after  the  death  of  B.  for  sixty  years  if  A. 
so  long  live,  and  of  the  other  moiety  to  have  and  to  hold  after  the 
death  of  A.  for  sixty  years  if  B.  so  long  live,  and  yf^dies,  B.  surviving, 
is  bad  for  both  moieties  :  for  by  the  first  words  it  was  a  good  lease 
from  A,  of  bis  part,  upon  the  contingency  of  his  surviving  B.  but  that 
never  happened,  and  as  to  B*s  part,  A.  had  no  power  to  lease  or  con- 
tract for  it  during  the  life  of  B.  though  he  had  happened  after  to  sur- 
vive him,  for  it  was  but  a  bare  possibility,  which  could  not  be  leased 
or  contracted  for,  and  therefore  the  lease  was  void  in  the  whole  {a). 

So,  if  one  joint-tenant  make  a  lease  for  years,  ''if  he  and  his  com- 
panion live  so  long,"  and  afterwards  surrender  his  moiety,  and  take 
back  another  estate,  the  lease  determines  by  the  death  of  either  of 
them  :  for  it  hath  no  continuance  longer  than  the  jointure  continues, 
which  is  severed  by  the  surrender,  a  new  estate  being  taken  (^i). 

If  joint-tenants  join  in  a  lease,  this  shall  be  but  one  lease,  for  they 

(a)  Bac*  Abr.  tit.  Joint-tenants  and  Te-  I  Jac.  91.    Daniel  v.  Waddington.   Cfo.  Jac. 
Baouin  Common.  Whltlock  v.Horton.  Cro*  I  377.  Com.  Dig.  tit.  Esutes.  K.  (a.) 
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have  fane  one  freehold ;  but  if  tenants  in  common  join  in  a  lease,  this 
shall  be  the  lease  of  each  for  their  respective  parts,  and  the  cross  con- 
firmation of  each  for  the  part  of  the  other,  and  no  estoppel  on  either 
part,  because  an  actual  interest  passes  from  each  respectively,  and  that 
excludes  the  necessity  of  an  estoppel,  which  is  never  admitted,  if  by 
any  construction  it  can  be  avoided  (a). 


Section  XX.    Of  Leases  pursuant  to  Authority  ;  wherein 
of  Leases  by  A  ttomies^  Agents j  8fc. 

If  one  hath  power,  by  virtue  of  a  letter  of  attorney,  to  make  leases 
for  years  genera^y  by  indenture,  the  attorney  ought  to  make  them  in 
the  name  and  style  of  his  principal,  and  not  in  his  own  name ;  for  the 
letter  of  attorney  gives  him  no  interest  or  estate  in  the  lands,  but  only 
an  authority  to  supply  the  absence  of  his  principal  by  standing  in  his 
stead,  which  he  can  no  otherwise  do  than  by  using  his  name,  and 
making  them  just  in  the  same  manner  and  style  as  his  principal  would 
do  if  he  were  present.  If  he  should  make  them  in  his  own  name, 
though  he  added  also  <^  by  virtue  of  the  letter  of  attorney  to  him  made 
for  that  purpose,"  yet  such  leases  seem  to  be  void,  because  the  in- 
denture  being  made  in  his  name,  must  pass  the  interest  and  lease  from 
him,  or  it  can  pass  it  from  nobody :  it  cannot  pass  it  from  the  prin- 
cipal immediately,  because  he  is  no  party,  and  it  cannot  pass  it  from 
the  attorney  at  all,  because  he  has  nothing  in  the  lands ;  and  then  his 
adding,  «  by  virtue  of  the  letter  of  attorney,"  will  not  help  it,  because 
that  letter  of  attorney  made  over  no  estate  or  interest  in  the  land  to 
him,  and  consequently  he  cannot,  by  virtue  thereof,  convey  over  any 
to  another  {a). 

Neither  can  such  interest  pass  from  the  principal  immediately,  or 
through  the  attorney  (a) ;  for  then  the  same  indenture  must  have  this 
strange  effect  at  one  and  the  same  instant,  first  to  draw  out  the 
interest  from  the  principal  to  the  attorney,  and  from  the  attorney  to 
the  lessee,  which  it  certainly  cannot  do,  and  therefore  all  such  leases 
made  in  that  manner,  seem  to  be  absolutely  void,  and  not  good,  even 
by  estoppel  against  the  attorney,  because  they  pretend  to  be  made  not 
in  his  own  name  absolutely,  but  in  the  name  of  another,  by  virtue  of 
an  authority  which  is  not  pursued  (3). 

This  case  therefore  of  making  leases  by  a  letter  of  attorney,  seems 
to  differ  from  that  of  a  surrender  of  a  copyhold,  or  of  livery  of  seisin 
of  a  freehold  by  letter  of  attorney ;  for  in  those  cases  when  they  say, 
**  we  ji.  and  B.  as  attornies  of  C"  or  <<  by  virtue  of  a  letter  of 


(4)  Bac.  Abr.  tit.  Joint-tenintf  and  Tenints 
in  Commoo.  Whitlock  v.  Horton.  Cro.  Jac. 
91*   Diaicl  V.  WaddiojioA.  Cra.  Jac.  377. 


Com.  Dig.  tit.  Estates.  K.  (a.) 
(a)  Bac.  Abr.  tit.  Leases.  (C.  xo.) 
(^)  Fiontin  V.  Small.  }  JL.d.  Ray.  14x8. 
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iitcorney  from  C  of  $ttch  a  4ate>  &c.'*  <f  do  surrender^"  &c.  or 
«( delivei  to  you  mm  of  Mich  landsi^  these  are  good  in  tbUmannery 
because  they  are  only  ministerial  ceremonies^  or  tranntory  acts  inpaU, 
the  one  to  be  done  fay  holdiag  the  court  rod^  and  the  other  by  deliirer- 
iog  a  tarf  Of  twig ;  aad  when  they  do  them  as  attomies,  or  by  Tirttie 
of  a  letter  of  attorney  from  their  principals^  the  law  prottouneea  there* 
upon  as  if  they  were  actually  done  by  the  principal  himself,  and 
carries  the  possession  accordingly  {a). 

But  in  a  lease  for  years  it  is  quite  otherwise,  for  the  indentures  or 
deeds  alone  convey  the  interest,,  and  are  the  very  essence  of  the  lease, 
both  as  to  die  passing  it  out  of  the  lessor  at  first,  and  its  subsistence 
in  the  lessee  afterwards.  The  very  indenture  or  deed  itself  is  die  con- 
veyance, without  any  subsequent  construction  or  operation  of  law 
thereupon ;  and  therefore  it  must  be  made  in  the  name  and  style  of 
him  who  has  such  interest  to  convey,  and  not  in  the  name  and  style 
of  the  attorney,  who  has  nothing  therein ;  but  in  the  conclusion  of 
such  lease  it  is  proper  to  say,  <*  in  witness  whereof  jf.  B,  of  such  a 
place,  &c.  in  pursuance  of  a  letter  of  attorney  hereunto  annexed, 
bearing  date  such  a  day  -^  or  if  the  letter  of  attorney  be  general,  and 
concern  more  lands  than  those  comprised  in  the  present  lease,  then  to 
say,  <<  in  pursuance  of  a  letter  of  attorney,  bearing  date  such  a  day, 
&c.  a  true  copy  whereof  is  hereunto  annexed,  hath  put  the  hand  and 
seal  of  the  principal,'^  and  so  to  write  the  principal's  name,  and  deliver 
it  as  the  act  and  deed  of  the  principal ;  in  which  last  ceremony  of 
delivering  it  in  the  name  of  the  principal  of  such  attorney,  this  exactly 
agrees  with  the  ceremony  of  surrendering  by  the  rod^  or  making 
livery  by  a  turf  or  twig,  by  the  attorney  in  the  name  and  as  attorney 
of  his  principal  \  which  proves  that  there  is  a  great  diversity  between 
using  the  name  of  the  attorney  in  the  making  of  leases,  and  using  his 
ilame  in  making  a  surrender  of  copyhold  or  livery  of  seisin  of  a  free- 
hold estate. 

A  special  agent  under  a  limited  authority  cannot  bind  his  principal 
By  dn  act  beyond  the  scope  of  such  limited  authority  (b). 

The  Court  of  Chancery  will  interfere,  where  an  agent  procures  his 
principal  to  grant  a  lease  on  disadvantageous  terms ;  it  appearing  that 
the  agent  took  an  interest  in  the  lease  (c). 

If  the  defendant  insist  that  the  lease  declared  on  is  not  the  plainriff's, 
the  plaintiff  may  shew  that  it  ^^as  made  by  A.  who  had  authority  from 
him  to  execute  it  in  his  name,  and  the  authority  need  not  be  pro- 
duced. But  the  lease  must  be  made  and  executed  in  the  name  of  the 
principal  (i). 

(a)  Bac.  Abr.  tit.  Leases.  (C.  10.)  |      (r}LadyOrTnondv.Hatchiiisoii.l6Ves.94. 

I  (i)  Femi  V.  ifurisoD.  3  T.  R.  ^sr  '      W  B"U»  I^«  P-  *77' 

i 

I 
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Bat  ia  a  recent  case  it  was  held,  that  where  a  party  executes  a  deed 
under  a  power  of  attorney,  the  power  ought  to  be  produced  (a). 

.Agreements  for  a  lease,  made  with  an  agent  who  acts  under  a 
power  of  attorney,  and  a  lease  executed  by  such  agent  in  pursuance 
of  the  agreement,  shall  bmd  the  principal  (t). 

Where  a  man  does  such  an  act  as  cannot  be  good  by  any  other 
means  but  by  virtue  of  his  authority,  it  shall  be  intended  to  be  an  exe- 
cution of  his  authority;  but  where  a  man  has  an  interest  and  an 
authority,  and  does  an  act  without  reciting  his  authority,  it  shall  be 
intended  to  be  done  by  virtue  of  his  interest  {e). 

A  bailiff  of  a  manor  cannot,  by  virtue  of  his  office,  make  leases  for 
years ;  for  his  business  is  only  to  collect  rents,  gather  the  fines,  look 
after  the  forfeitures,  and  such  like  :  but  he  hath  no  estate  or  interest 
ia  the  manor  itself,  and  therefore  cannot  contract  for  any  certain 
interest  thereout*  But  the  lord  of  the  manor  may  give  him  a  special 
power  to  make  leases  for  years,  as  he  may  do  to  any  stranger,  and 
then  such  leases,  if  they  are  pursuant  to  the  power,  and  made  in  the 
name  of  the  lord,  will  be  as  good  as  leases  by  the  lord  himself ;  for 
die  bailiff,  though  he  hath  such  power^  cannot  make  them  in  his  own 
name  {d). 

But  a  general  bailiff  of  a  manor  may  make  leases  at  will,  without 
any  special  authority,  because,  being  to  collect  and  answer  the  rents 
of  the  manor  to  his  lord,  if  he  could  not  let  leases  at  will,  the  lord 
might  sustain  great  prejudice  by  absence,  sickness,  or  other  inca<* 
pacity  to  make  leases  when  any  of  the  former  leases  were  expired , 
and  soch  leases  at  will  are  for  the  benefit  of  the  lord,  and  can  be  no 
ways  prejudicial  to  him,  because  he  may  determine  his  will  when  he 
thinks  fit  (d). 

Such,  however,  must  be  taken  to  be  strict  tenancies  at  will ;  other- 
wise, as  general  tenancies  at  will  are  construed  to  be  tenancies  from 
year  to  year,  and  half  a  year'a  notice  to  quit  is  required,  before  a  tenant 
can  be  ousted,  such  tenancies  might  prove  very  prejudicial  to  the  lord's 
interest.  • 

But  if  the  bailiff  of  a  manor  hath  a  special  power  to  make  leases  for 
years,  as  he  ought  to  make  them  in  the  name  of  his  master,  so  they 
ought  to  be  made  in  writing,  that  the  authority  may  appear  to  be  pur- 
sued ;  a  parol  lease  such  baiUff  h^s  no  power  to  make  fd). 


(it)  JohDSon  V.  Maioii.  z  £ip.  R.  89*90. 
(0  H«iniltonv.£arlofClaiiricarde.  iBro. 
WxL  Cas.  34Z. 


(0  Parker  T.Kett.  z  Ld.  Ray.  658*^0. 
{d)  Bac.  Abr.  tk.  Leases.    (I.  8.) 
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CHAPTER  IV. 
To  whom  Leases  may  be  made. 


EVERT  person  is  capable  of  being  a  lessee,  unless  rendered  in^ 
competent  hj  some  legal  disability ;  such  as  infancy,  coverture^ 
insanity,  &c. 

Spiritual  persons. — By  43  G.  3.  c.  84.  (which  recites  the  21  if.  8^ 
c,  13.)  it  is  made  lawful  for  any  spiritual  person  to  take  to  farm  10 
himself,  or  to  any  person  or  persons  to  his  use,  by  lease,  or  otherwise^ 
for  term  of  life,  years,  or  at  will,  any  messuage  or  dwelling-house, 
with  or  without  orchards^  gardens,  or  other  appurtenances,  although 
not  in  any  city,  borough,  or  town ;  and  any  spiritual  person  haying  or 
holding  any  [benefice,  46  G.  3.  c.  109.  /.  i.]  donative,  perpetual 
curacy,  or  parochial  chapelry,  not  having  sofficient  or  convenient 
glebe  or  demesne  lands  annexed  to,  or  in  right  of,  or  by  reason  of  his 
benefice,  or  cure,  or  chapelry,  or  any  stipendiary  curate,  or  unbene- 
ficed spiritual  person,  with  the  consent  in  writing  of  the  bishop  of 
the  diocese,  may  take  to  farm  to  himself,  or  to  any  person,  to  his  use 
for  a  limited  term  of  years,  any  farm  or  farms,  that  may,  under  all 
the  circumstances,  appear  to  such  bishop  proper  to  be  taken  or  occu- 
pied by  such  spiritual  person,  for  the  convenience  of  his  household 
and  hospitality  only,  without  being  liable  to  any  penalties,  &c«  under 
the  recited  Act,  or  any  other  Acts  by  reason  thereof:  provided  that 
nothing  herein  shall  authorize  any  non-residence  of  any  such  spiritual 
person  as  aforesaid,  s,  4. 

And  any  spiritual  person  or  persons,  by  himself  or  themselves,  or 
any  other  to  his  or  their  use,  may  have,  hold,  use,  or  occupy  in  ferm, 
any  manors,  lands,  8cc.  demised,  leased,  or  granted  to  him  or  them, 
or  his  or  their  property  and  estate,  or  to  take,  purchase,  receive,  or 
hold,  as  the  property  and  estate  of  such  spiritual  person,  apy  lease  or 
leases  for  life  or  lives,  or  for  term  or  terms  of  years,  absolute  or  de- 
terminate on  any  life  or  lives,  or  to  take  any  annual  rent,  or  o^her 
annual  advantage  or  profit  by  occasion  of  any  lease  or  ferm  of  any 
manors,  &c.  the  property  or  estate  of  any  such  spiritual  person  or 
persons  belonging  to  him  or  them,  either  in  his  or  their  own  right  or 
in  right  of  any  other  person,  or  by  reason  of  his  or  their  holding  any 
spiritual  dignity  or  benefice,  or  so  taken,  purchased,  5cc.  as  aforesaid 
as  the  property  or  estate  of  such  spiritual  person,  notwithstanding 
the  said  recited  or  any  other  Act :  Provided  that  nothing  herein  con- 
tained shall  authorize  any  spiritual  person  holding  any  dignity,  prebend, 
benefice,  donative,  perpetual  curacy,  or  parochial  chapelry,  or  serving 
a  stipendiary  curacy,  to  take,  receive,  or  hold  any  manors,  &c.  after 
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the  passing  of  this  Act,  for  the  purpose  of  occupying  or  to  occupy 
the  same,  for  the  cultivation  thereof,  or  procuring  profit  therefrom, 
by  himself,  or  any  bailiff  or  servant,  to  his  use,  unless  the  same  shall 
have  been  taken,  received,  or  holden  under  a  lease  granted  to  3uoh 
person  on  or  before  the  first  day  of  January  1803,  or  unless  by  the 
consent  in  writing  of  the  bishop  as  aforessdd.  s.  5.— And  by  /.  6* 
such  spiritual  persons  are  authorized  to  buy  or  sell  cattle  or  -corn  for 
the  occupation  or  profit  of  such  farms,  &c.  so  holden.  Provided  that 
they  do  not  buy  or  sell  any  cattle  of  com  in  person  in  any  market, 
fair,  or  place  of  public  sale. 

And  any  spiritual  person  having  any  vicarage  or  perpetual  curacy, 
or  any  stipendiary  curate  thereof,  may  occupy  by  himself  or  any  other 
to  his  use,  the  impropriate  parsonage,  rectory,  or  vicarage,  or  any 
part  thereof,  or  take  any  profit  or  rent  out  of  such  farm>  notwith- 
standing the  said  recited  or  any  other  act.  But  if  such  impropriate 
parsonage,  rectory  or  vicarage,  or  such  part  thereof,  shall  not  have 
been  occupied  at  any  time  before  the  passing  of  this  Act,  by  the  same 
or  any  other  such  spiritual  person  as  aforesaid,  such  person  shall 
remain  liable  to  the  penalties,  &c.  under  the  said  recited  or  any  other 
Act,  unless  he  shall  have  obtained  the  licence  of  the  bishop  for  such 
occupation,  s,  8. 

And  any  clergyman  who  shall  be  licensed  or  be  exempted  from 
residence  under  this  or  any  other  Act,  may  take  to  ferm  and  occupy 
in  the  parish  where  he  resides,  or  any  adjoining  parish,  such  lands  for 
the  convenience  of  his  household  and  hospitality  only,  as  the  bishop 
may  in  writing  allow,  s,  9. 

All  contracts  or  agreements  made  after  the  passing  of  the  Act  for 
letting  houses  in  which  any  spiritual  persons  shall  be,  by  order  of  the 
archbishop  or  bishop,  required  to  reside,  shall  be  void  ;  and  person^ 
holding  possession  after  the  day  appointed  by  such  order,  shall  forfeit 
40/.  for  each  day  he  shall  so  hold  over,  such  penalty  to  be  recoverable 
by  action  of  debt,  &c.  in  any  Court  of  record  at  Westminster^  or  the 
Courts  of  great  sessions  in  Wales ,  and  to  go  to  such  person  who  shall 
inform  and  sue  for  the  same,  together  with  costs  :  but  in  case  of  such 
contracts  or  agreements  made  before  the  passing  of  the  Act,  no  such 
penalty  shall  be  incurred  for  three  months  from  the  service  of  the 
copy  of  such  order  as  aforesaid  upon  such  occupier  or  at  such  house 
of  residence  \  but  after  such  period  the  person  continuing  to  hold 
shall  forfeit  40X.  for  each  day's  continuing  to  hold  over  as  aforesaid. 

This  Act  shall  not  deprive  any  spiritual  persons  of  any  privileges 
they  enjoyed  under  the  said  recited  Act  or  otherwise.  /,  43.  1 1. 

Infants. — ^In  debt  for  rent  the  defendant  pleaded  infancy  at  the  time 
rf  the  lease  made ;  and  upon  demurrer,  the  Court  held  the  lease  w/V/- 
oiU  only  at  his  election  \  for  if  it  .were  for  his  benefit,  it  shall  be  no 
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vnf^  Vt>id|  bat  iht  inhnt  al  his  tlettiOft  may  ixnke  it  V^id,  by  tdtktinjg 
and  waitring  the  land  before  the  rent-day  comes ;  in  which  cist  nd 
action  of  debt  would  lie  a|;ainst  him  i  but  the  defendant  not  haritig  so 
done^  and  being  of  Hge  befote  the  rent<^iay  due^  and  it  not  being 
shewn  to  the  Court  Aat  in  this  case  the  rent  was  of  greater  t alue,  the 
plaintiff  had  judgment  (*). 

If  a  person  jointly  interested  with  an  inhht  in  a  tease,  6bta!n  a 
renewal  to  himself  only,  and  the  lease  prof e  beneficial,  he  shall  be 
held  to  have  acted  as  trustee,  and  the  infant  may  claim  his  share  of 
the  benefit ;  but  if  it  do  not  prove  beneficial  be  must  take  it  upon 
hinMelf.  This  is  the  peculiar  privilege  of  the  Unprotected  situaekm 
(ft  an  infant  (i)i 

Where  a  lease  to  an  infant  however  is  not  by  deed,  he  wilt  ptAtp§ 
be  Uable  at  all  events  for  use  and  octupation  of  the  premises  in  wMtlv 
he  resides  3  for  he  is  liable  for  necessariesj  under  which  desotiptitm, 
lodging  must  surely  come:  wherefore  sueh  Case  would  prd>ably  be^ 
held  to  fall  within  the  fair  liability  which  the  law  imposes  on  itffants 
of  being  bottnd  fot  necessaries,  which  is  a  relative  term,  according  ta 
their  station  in  life  (^). 

FimeS'Coverti-^A  feme-covert  cannot  be  a  lessee,  for  her  free 
agency  is  so  suspended  during  coverture,  that  she  may  plead  nm  est 
factum  to  an  action  on  any  covenant  in  the  lease,  for  evidence  that 
She  was  covert  at  the  time  of  executing  the  lease,  will  prove  it 
fo  be  not  her  deed.  For  use  and  occupation  of  premises,  her  baroir 
will  be  liable  (J). 

Aliens. — With  respect  to  aliens,  the  statute  of  32  /f.  8.  ^.  t6.  /.  13. 
makes  all  leases  of  any  dwelling-house  or  shop,  within  thi^  Milm  or 
toy  dF  did  king's  dominions,  tnade  to  any  stranger,  artificer,  or  han-r 
dicraftsmatt  bom  out  of  the  king's  obeisance,  not  being  a  denisren, 
void  Mid  of  none  efiect  {e).  This  statute  may  be  pleaded  in  baf  to  an 
action  of  debt  for  rent,  brought  against  an  eiecutor  or  admhdstrator  ^ 
but  in  pleading  it|  it  seems  necessary  to  aver  that  the  messuage  de. 
ttised  was  a  dwelling-house  or  shop.  A  place  need  not  be  alleged 
where  he  was  an  alien  and  an  artificer  {e). 

The  abovementioned  statute  is  still  in  force ;  but  though  it  makes- 
kases  of  dwelling-houses  or  shops  granted  to  any  stranger  artificer  void^ 
yet  if  such  artificer  occupy  a  dwelling-house  or  shop  under  tin  e^tee^ 
merit  which  does  not  amount  to  a  lease,  as  if  he  be  tenant  from  yeaf 
to  year,  or  for  a  shorter  time,  an  action  for  use  and  occupation  will 
lie  against  him  notwithstanding  the  statute  (r). 

An  alien  may  however  take  by  purchase ;  but  then  it  is  for  the  be- 


(tf)  Bull  N.P,  177.   KeCKy'sCaic  Cro. 
Jac.  310. 

(*)  £x-parte  Grace,  i  Bos.-&  Pul.  376, 
(0  Hodt  V.  Slaney.  S  T.  R.  578« 


id)  BuU.  N.  P.  17a. 

(0  Jevers  v.^ianidfe,    z  Saund.  x.  dim 
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nefit  of  the  crown :  but  unless  the  crown  interpose,  he  may  maintain 
an  action  for  lands  purchased  by  him  (a). 

There  is  no  instance  where  a  woman  ^lien  is  in  possession  of  an 
estate,  but  that  it  must  be  for  the  benefit  of  the  crown ;  and  the  hus- 
band by  marryihg  her  cannot  be  said  to  be  seised  of  such  estate  {a). 

But  though  an  alien  cannot,  as  such,  take  a  lease  of  a  dwelling- 
house  or  shop,  by  reason  of  the  statute  32  if.  8.  c,  16.  yet  he  may 
occupy  a  tenement  olf  10/.  a  year,  and  carry  on  his  trade  there  like  any 
other  person :  and  as  he  may  do  so,  he  has  that  interest  which  enables 
him  to  gain  a  settlement  by  the  provision  of  the  legislature  (3). 

All  children  bom  out  of  the  king's  dominions,  whose  fathers  (or 
grandfathers  by  the  father's  side)  were  natural  born  subjects,  though 
their  mothers  were  aliens,  are  now  by  various  statutes  deemed  to  be 
natural  born  subjects  themselves  to  all  intents  and  purposes>  unless 
their  said  ancestors  were  attainted ;  or  banished  beyond  sea  for  high 
treason ;  or  were  at  the  birth  of  such  children  in  the  service  of  a 
prince  at  enmity  with  Great  Britain.  3ut  grandchildren  of  such 
ancestors  shall  not  be  privileged  in  respect  of  the  alien's  duty,  except 
they  be  protestants,  and  actually  reside  within  the  realm ;  nor  shall  be 
enabled  to  claim  any  estate  ot  interest,  unless  the  claim  be  made  within 
five  years  after  the  same  shall  accrue. 

The  issue  of  an  English  woman  by  an  alien,  born  abroad,  is  an  alien. 

The  children  of  aliens  born  in  England  are,  generally  speaking, 
natural  born  subjects,  and  entitled  to  all  the  privileges  of  such  {c). 

Denhuns, — A  denizen  is  an  alien  born,  but  who  has  obtained,  ex 
donatione  regts^  letters  patent  to  make  him  an  English  subject,  an  high 
and  incommunicable  branch  of  the  royal  prerogative.  A  denizen  is 
a  kind  of  middle  state,  between  an  alien  and  a  natural  bom  subject^ 
and  partakes  of  both  of  them  {d). 

He  may  take  lands  by  purchase  or  devise,  which  an  alien  may  not, 
but  cannot  take  by  inheritance. 

A  denizen  therefore  may  be  a  lessor  or  lessee,  for  the  chief  inca- 
pacity which  he  retains  regards  the  defect  of  inheritable  blood,  so 
that  in  other  respects  his  situation  may,  in  a  great  degree,  be  assimi. 
laied  to  that  of  a  bastard.  He  cannot  however  take  any  grant  of 
lands,  &c.  from  the  crown  ;  nor  sic  in  a  council,  or  in  either  house 
of  parliament  {e).  ^^ 

Naturalization  cannot  be  performed  but  by  act  of  parliament;  for 
by  thb  an  alien  is  put  in  the  same  state  as  if  he  had  been  born  in  the 
king's  ligeance  ;  except  only  that  by  the  stat.  12  TF*.  3.  he  is  incapable, 
as  well  as  a  denizen,  of  being  a  member  of  the  privy  council,  or  of 
tidier  house  of  parliament,  holding  offices,  taking  grants  of  the 
crown,  &c. 

(a)  Bork  t.  Brawn.  %  Atk.  397.    Fowler  I      («)  1  Bl.  Com.  37^. 
▼.  Down.  X  Boi.  ft  PuL  44-48.  I      (<0  7  R^P*  45- 

(^)  iUi  V,  Etftbounc  4  Sait.  X03-107.    I     (0  St.  la  W.  3*  c  »• 
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CHAPTER  V. 

Of  the  subject-matter  of  Leases. 

Section  I.  Of  corporeal  Hereditaments  ;  wherein  ofFarms^ 

LandSj  Houses^  and  Lodgings. 

Section  IL    Of  incorporeal  Hereditaments;    icherein  of 
Tithes  J  Tolls  y  Advowsons^  Renty  S^c. 


Section  L    Qf  corporeal  Hereditaments. 

AFTER  such  time  as  leases  for  years  began  to  be  looked  upon  as 
fixed  and  permanent  interests,  and  that  the  lessees  were  suffi- 
ciently provided  to  defend  themselves  and  their  possessions  agunst 
the  acts  and  incroachments,  as  well  of  the  lessor  as  of  strangers,  men 
found  it  their  interest  to  improve  and  encourage  this  sort  of  property, 
and  therefore  extended  it  to  all  sorts  of  interests  and  possessions  what- 
soever, being  led  thereto  by  that  known  rule,  that  whatsoever  maj 
he  granted  ar  parted  witb  for  ever,  may  be  granted  or  parted  with  for  a 
time  {a). 

Not  only  lands  and  houses,  therefore,  have  been  let  for  years,  but 
also  goods  and  chattels ;  though  the  interest  of  the  lessee  therein  differs 
from  the  interest  he  hath  in  lands  or  houses  so  let  for  years ;  for  if 
one  lease  for  years  a  stock  of  live  cattle,  such  lease  is  good,  and  the 
lessee  hath  the  use  and  profits  of  them  during  the  term ;  but  yet  the 
lessor  hath  not  any  reversion  in  them  to  grant  over  to  another  either 
during  the  term  or  after,  till  the  lessee  hath  re-delivered  them  to  him, 
as  he  would  have  of  lands  in  case  of  such  lease  for  years  \  for  the 
lessor  hath  only  a  possibility  of  property  in  case  they  all  outlive  the 
term  ;  for  if  any  of  them  die  during  the  term ,  the  lessor  cannot  have 
them  again  after  the  term,  and  during  the  term  he  hath  nothing  to  do 
with  them,  and  consequently  of  such  as  die,  the  property  rests  abso- 
lutely in  the  lessee  {a). 

So,  whether  they  live  or  die,  yet  all  the  young  ones  coming  of  them, 
as  lambs,  calves,  &c.  belong  absolutely  to  the  lessee  as  profits  arising 
and  severed  from  the  principal,  since  otherwise  the  lessee  would  pay 
his  rent  for  nothing ;  and  therefore  this  difiers  from  a  lease  of  other 
dead  goods  and  chattels,  for  there,  if  any  thing  be  added  for  ^  repair- 
ing, mending,  or  improving  thereof,  the  lessor  shall  have  the  improTe- 
ments  and  additions  together  with  the  principal,  after  the  lease  ended^ 

{a)  Bac.  Abr.  tit.  Lcafses.  (A.) 
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because  diej  cannot  be  severed  without  destroying  or  spoiling  the 
prindjpal.  But  the  lessee^  in  such  casct  cannot  kil],  destroy,  sell,  or 
give  them  away,  during  the  term,  without  being  subject  to  an  action 
of  trespass,  as  it  should  seem  {a). 

Touching  the  import'  of  the  word  <<  hereditament,"  Lord  Kenyan 
observed  (^),  that  it  was  not  so  strong  a  word  as  tenement ;  but  was 
merely  a  description  of  the  thing  itself,  and  not  the  quality  of  it  or 
interest  in  it :  and  this  accords  with  the  difference  taken  between  the 
two  words  hareditas  and  hareditamentum  ;  for  the  word  bareditas  im- 
ports the  estate  which  a  man  has  in  the  land;  hareditamentum  the  land 
itself  which  may  be  inherited,  and  therefore  cannot  be  applied  to  the 
estate  in  the  land  (c),  Hdt^  C.  J.  however  says  the  word  **  heredita- 
ment" iaipUes  a  fee  [d) :  which  is  consonant  to  Sir  E,  CoUs  exposi- 
tion of  the  word,  which  he  says  is  by  much  the  largest  and  most  com- 
prehensive expression ;  for  it  includes  not  only  lands  and  tenements^ 
but  whatsoever  may  be  inherited,  be  it  corporeal  or  incorporeal,  real> 
personalj  or  mixed  (^). 

Corporeal  hereditaments  consist  wholly  of  substantial  and  perma- 
nent objects ;  all  which  may  be  comprehended  under  the  general  de- 
nomination of  land  only ;  for  land  comprehends,  in  its  legal  significa- 
tion, any  ground,  soil,  or  earth  whatsoever;  so  the  word  <<  land"  in- 
cludes, not  only  the  face  of  the  earth,  but  every  thing  under  it,  or 
over  it*,  and  therefore,  if  a  man  grant  all  his  lands,  he  grants  thereby 
sdl  his  mines  of  metal  and  other  fossils,  his  woods,  his  waters,  and 
his  houses^  as  well  as  his  fields  and  meadows  :  not  but  that  the  parti- 
cular names  of  the  things  are  equally  sufficient  to  pass  them,  except 
in  the  instance  of  water ;  by  a  grant  of  which,  nothing  passes  but  a 
right  of  fishing,  and  to  recover  the  land  at  the  bottom  of  which,  it 
must  be  called  so  many  <*  acres  of  land  covered  with  water."  But  the 
capital  distinction  is  this  :  that  by  the  name  of  a  castle,  messuage, 
toft,  croft,  or  the  like,  nothing  else  will  pass,  except  what  falls  with 
the  utmost  propriety  under  the  term  made  use  of,  (though  indeed^ 
by  the  name  of  a  castle,  one  or  more  manors  may  be  conveyed ;  and 
e  conversoj  by  the  name  of  the  manor,  a  castle  may  pass) ;  but  by  the 
name  of  land,  which  is  nomen  generalissimum,  every  thing  terrestrial 
will  pass  (y). 

Leases  for  life,  or  years,  or  at  will  (now  construed  to  be  from  year 
to  year),  may  be  made  of  any  thing  corporeal  or  incorporeal  that  lieth 
in  livery  or  grant  (^). 
A  man  therefore  may  demise  his  farm,  which  may  comprehend  a 


(4)  Bac.  Abr.  tit.  Leases.  (A.) 
{h)  Doe  d.  SraaU  ▼.  AUen^  8  T.  R.  497- 
503. 
(«)  HopeweU  v.  Ackland.  z  Com.  R.  164* 
M  Smith  r.  Tindall.  Holt.  »3J. 

H  2 


(e)  Co.  Lit.  19-00.  A  Bl.  Com.  17.   Shep. 
Touch.  91. 

{/)  %  BL  Com.  x8. 
(X)  Shep.  Touch.  %6S* 
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messuage  and  much  land,  meadow,  pasture,  wood,  &c«  thereunto 
belonging,  or  therewith  used :  for  this  word  doth  properly  signify  a 
capital  or  principal  messuage,  and  a  great  quantity  of  demesnes  there- 
unto appertaining  [a). 

So,  by  the  name  of  a  messuage,  he  may  pass  a  house,  a  curtelage, 
a  garden,  an  orchard,  a  dove-house,  a  shop,  or  a  mill,  as  parcel  of  the 
same ;  the  like  of  a  cottage,  a  toft,  a  chamber,  a  cellar,  &c.  Yet 
these  may  pass  by  their  own  single  names  also,  as  <<  of  one  messuage, 
one  curtelage,"  &c,  (*). 

If  A.  let  a  garden  ground  for  years,  and  the  lessee  demise  part  of 
the  term  to  an  under-tenant,  who  builds  on  it,  by  a  grant  of  the  gar- 
den ground  the  buildings  thereon  will  pass  (r). 

So,  a  house ;  and  in  case  of  a  lease  of  a  house,  together  #ith  goods, 
it  is  usual  to  make  a  schedule  thereof  »aiid  affix  it  to  the  lease,  and  to 
have  a  covenant  from  the  lessee  to  re-deliver  them  at  the  end  of  the 
term  j  for  withont  such  covenant  the  lessor  could  have  no  other 
remedy,  but  trover  or  detinue  for  them  after  the  lease  ended  [J)m 

The  demise  of  a  house  <<  with  the  appurtenances,"  will,  it  seems, 
pass  the  house,  with  the  orchards,  yards,  and  curtelage,  and  garden, 
but  not  the  land  (e) :  especially  if  it  be  at  a  distance,  though  occupied 
with  the  house ;  but  if  the  lessor  had  built  a  conduit,  though  in  an- 
other part  of  the  land,  yet  the  conduit  would  pass  with  the  hou^e,  be^- 
cause  it  is  necessary,  et  quasi^  appendant  thereto  {f) :  yet  if  the  lessee 
erect  such  a  conduit,  and  afterwards  the  lessor,  during  the  lease,  sdL 
the  house  to  one,  and  the  land  wherein  the  conduit  is  to  another,  and 
afterwards  the  lease  determines,  he  who  has  the  land  wherein  the 
conduit  is  may  disturb  the  other  in  the  using  thereof,  and  may  break 
it,  because  it  was  not  erected  by  one  who  had  a  permanent  estate  or 
inheritance,  nor  made  one,  by  the  occupation  and  usage  of  them 
together,  by  him  who  had  the  inheritance. — So,  the  demise  of  a  house, 
<<and  the  appurtenances,'*  will  not  pass  an  adjoining  building  not 
accounted  parcel  of  the  house  although  held  with  it  for  thirty  years  (g). 
And  where  the  demise  was  of  a  messuage  with  all  rooms  and  cham- 
bers thereto  belonging  and  appertaining,  it  was  held  not  to  compre- 
hend a  room,  which  had  once  formed  part  of  the  messuages,  but 
which  had  been  separated  from  it  by  means  of  a  wooden  partition, 
and  had  not  been  occupied  with  it  for  many  years  previous  to  the 
demise  (£)• 

But  in  one  case  it  was  held  that  a  grant  froni  the  crown,  of  a  house 
cum  pertinentiis  would  pass  land  that  was  occupied  with,  the  house*:  in 
this  case  however  it  should  not  be  overlooked  that  the  point  arose  on 


(«>  Shep.  Touch*  93. 

(h)  Jbid.  za. 

(()  Burton  ▼.  Brown.  Cro.  Jtc.  64S. 

(J)  Bac.  Abr.  tit.  Iaxmu  (A). 

(0  Smithfon  t.  Cage.    Cro.  Jact  5^ 


Hearn  ▼•  AUcn.  Czo.  Car.  57. 
(/  )  Nicholaa  ▼.  Sir  J.  ChamberluD.  Cio- 

Jac  lax. 
(f)  Bryan  ?.  Wedseifaead.  Cro.  Car.  I7« 
(i)  KertUke  t.  White,  %  Stark.  ;oa. 
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a  special  yerdict,  in  which  the  bouse  and  land  were  found  to  be  all 
one  {a). 

Whether  the  thing  claimed  as  appurtenant  be  accounted  parcel  or 
not,  and  the  intention  of  the  parties^  are  the  rules  by  which  to  judge 
in  these  cases  (b). 

Thus,  where  there  is  a  conveyance  in  general  terms  of  all  that  acre 
caUed  Black-acre^  every  thing  which  belongs  to  Black-acre  passes  with 
it,  but  whether  parcel  or  not  of  the  thing  demised  is  always  matter  of 
widcnce  (r). 

It  may  be  necessary,  however,  to  put  a  different  construction  on 
leases  made  in  populous  cities  and  on  those  made  in  the  country. 
It  is  known,  for  example,  that  in  the  metropolis  different  persons 
have  several  freeholds  over  the  same  spot  (as  in  the  case  of  the 
Adelpbi)  s  different  parts  of  the  same  house  are  let  out  to  different 
people ;  such  is  the  case  in  the  inns  of  Court.  It  would  therefore  be 
very  extraordinary  to  contend  that  if  a  person  purchased  a  set  of 
chambers,  then  leased  them,  and  afterwards  purchased  another  set 
under  them,  the  after-purchased  chambers  would  pass  under  the 
lease  {d). 

So,  the  demise  of  premises  in  Westminster  late  in  the  occupation  of 
A.  (particularly  describing  them),  part  of  which  was  a  yard,  was  held 
not  to  pass  a  cellar  situate  under  that  yard,  which  was  then  occupied 
by  B.  another  tenant  of  the  lessor ;  for  though  prima  facte  indeed,  the 
property  in  the  cellar  would  pass  by  the  demise,  yet  that  might  be 
regulated  and  explained  by  circumstances  \  and,  as  the  construction 
of  all  deeds  must  be  made  with  a  reference  to  their  subject-matter,  it 
is  right  in  such  cases  to  let  in  evidence  to  shew  the  state  and  condition 
of  the  property  at  the  time  when  the  lease  was  granted  {c). 

Where  a  lessee  during  the  continuance  of  his  term  agreed  by  parol 
with  his  lessor,  that  he  (the  lessor)  should  build  a  new  story  to  the 
demised  premises,  and  that  the  lessee  should  pay  lo  per  cent,  on  the 
cost  of  the  new  building  for  the  residue  of  the  term,  it  was  contend- 
ed  that  this  contract  for  an  additional  rent  was  a  demise  of  the  new 
buildings,  and  ought  according  to  the  Statute  of  Frauds  to  have  been 
reduced  to  writing,  but  it  was  held  that  whatsoever  was  biiih  in  pur- 
suance of  the  contract,  instantly  became  parcel  of  the  premises  already 
demised,  and  that  this  was  a  collateral  contract,  and  not  within  the 
statutes  (r). 

The  respective  apartments  of  a  house  may  be,  and  frequently  are, 
let  to  several  and  distinct  individuals ;  which  tenancies  are  termed 
lodgings,  and  the  tenants  thereof  lodgers,  respecting  which  see  more 
at  Urge  hereafter. 

(»)  Geimings  v.  Lake.  Cro.  Car.  169..  |      (*)  Doc  d.  Fredand  v.  Burt.    I  T.  R.  70U 

(*)  Bryan  v.  Weihcrhcad.  Ibid^  1 7.  |      (d)  Hoby  v.  Roebuck.   7  Tauou  157. 
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Section  II.     Of  incorporeal  Hereditaments. 

An  incorporeal  hereditament  is  a  right  issuing  out  of  a  thing  cor- 
porate (whether,  real  or  personal),  or  concerning,  or  annexed  to,  or 
exercisable  within  the  same.  Incorporeal  hereditaments  are  principally 
these,  vxz.  advowsons,  tithes,  tolls,  estovers,  commons,  ways,  offices, 
franchises,  corrodies  or  pensions,  annuities,  and  rents  (a). 

Incorporeal  hereditaments  are,  generally  speaking,  capable  of  being 
demised,  and  such  demise  must  be  by  deed,  for  they  Ue  in  grant  and 
not  livery ;  so  things  incorporeal  may  be  granted  by  copy  of  court- 
roll  {b): 

Advovfsons. — An  advowson  is  a  valuable  right,  and  properly  the 
object  of  sale ;  it  is  therefore  real  assets  in  the  hands  of  the  heir :  but 
as  the  exercise  of  this  right  is  a  publick  trust,  it  cannot,  it  ought  not, 
to  produce  any  profit. — ^Therefore,  though  an  advowson  may  be  grant- 
ed, either  by  a  grant  by  deed  or  will  of  the  manor,  &c.  to  which  it 
is  appendant,  without  any  exception  of  the  advowson,  in  which  case 
it  will  pass  (for  it  is  parcel  of  the  manor,  except  in  the  case  of  the 
king),  or  by  grant  of  the  advowson  alone,  and  such  grant  may  be 
either  in  fee,  or  for  the  right  of  one  or  more  turns,  or  for  as  many  as 
shall  happen  within  a  time  limited  :  yet  it  cannot  properly  be  the  sub- 
ject of  a  demise,  for  as  no  profit  is  permitted  to  accrue,  no  rent  can 
be  reserved,  nor  any  services  performed  to  the  proprietor. 

This,  however,  does  not  seem  to  be  quite  correct :  for  there  is  no 
doubt,  (says  Mr.  Wooddeson^)  but  that  the  lessee  of  tithes,  an  advaw'^ 
son,  or  any  incorporeal  hereditament,  would  be  liable  to  an  action  of 
debt  for  the  rent  agreed  upon  (c).  So  where  lessee  for  years  of  an 
advowson  was  presented  to  the  advowson  by  the  lessor,  it  was 
adjudged  to  be  a  surrender  of  his  term  {d), — ^Thus  it  seems  clear  that 
an  advowson  may  be  the  subject  of  a  demise :  and  though  L.  C.  Ta/ict 
doubted  (e)  whether  the  word  « tenements,"  which  had  been  said  to 
carry  an  advowson  in  a  will,  extended  to  incorporeal  inheritances, 
yet  it  appears  to  be  the  better  opinion,  that  as  lands  and  houses  are 
tenements,  so  is  an  advowson  a  tenement  {/), 

Tithes. — ^Tithes  have  been  defined  to  be  a  tenth  part  of  the  increase, 
yearly  arising  and  renewing  from  the  profits  of  lands,  the  stock  upon 
lands,  and  the  personal  industry  of  the  inhabitants;  and  are  an  eccle- 
siastical inheritance,  collateral  to  the  land,  and  properly  due  to  an 
ecclesiastical  person. 


(tf)  Co.Lit.i9-aa 

{})  Rex  ▼.  Old  Alreifeid  I  T.  R.  358. 
360.  Musgxsve  T.  Cavf.  WiUci.  3x9-333. 
K  Intt.  9* . 

(«)  %  Wood.  69. 


(/)  Gybson  y.  Scarls.  Cm.  Jac.  84. 

(«)  Keiuey  ▼.  I^ngham.  Cas.  temp.  Tal. 
bot,  X43« 

(/)  C0.Lit.z9.sa  ft  SL  Con,  17,  Robi»> 
soa  Y.  ToDge.  |  P.  Was.  397MOI* 
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A  pmon  of  9  church  may  grant  his  tithes  for  years^  and  yet  they 
are  not  iq  him  {a). 

By  the  statute  5  G.  3.  r.  17.  entitled  «  An  act  to  confirm  all  leases 
already  made  by  archbishops  and  bishops,  and  other  ecclesiastical  per- 
sonsj  of  tithes  and  other  incorporeal  hereditaments,  for  one,  two,  or 
three  life  or  lives,  or  twenty-one  years  ;  and  to  enable  them  to  grant 
such  leases,  and  to  bring  actions  of  debt  for  the  recovery  of  rents 
reserved  and  in  arrear  on  leases  for  life  or  lives,"  any  other  person  or 
persons,  having  any  spiritual  or  ecclesiastical  promotions,  are  enaUed 
to  grant  such  leases  of  tithes,  tolls,  or  other  incorporeal  inheritances, 
<'  which  shall  be  as  good  and  effectual  in  law  against  such  archbishop, 
bishop,  masters  and  fellows,  or  other  heads  and  members  of  colleges 
or  halls,  deans  and  chapters,  precentors,  prebendaries,  masters  and 
guardians  of  hospitals,  and  other  persons  so  granting  the  same,  and 
their  successors,    and  every  of  them,   to  all  intents  and  purposes, 
^  any  lease  or  leases  already  made,  or  to  be  made  by  any  such  arch- 
bishop, &c."  by  virtue  of  the  stat.  3a  H,  8.  c.  28.  or  any  other  statute 
then  in  being  i  and  an  action  of  debt  may  be  brought  by  such  lessors 
for  rent  in  arrear,  as  in  the  case  of  any  other  landlord  or  lessor. 

Tails. — ^Tolls  also  may  be  let  or  mortgaged  (3), 

Estovers. — So,  estovers  (of  which  more  hereafter)  may  be  leased  : 
the  grantee,  therefore,  of  house-bote,  or  hay-bote,  may  let  it  to 
another  (r). 

Commons. — ^With  respect  to  commons,  the  stat.  13  6,  3.  f.  81. /.  15. 
empowers  the  lord  of  any  manor  with  the  consent  of  three-fourths  of 
the  persons  having  right  of  common  upon  the  wastes  and  commons 
within  the  manor,  at  any  time  to  demise  or  lease,  for  any  term  or 
number  of  years,  not  exceeding  four  years,  any  part  of  such  wastes 
and  commons,  not  exceeding  a  twelfth  part  thereof,  for  the  best  and 
most  improved  yearly  rent  that  can  by  public  auction  be  got  for 
the  same;  and  directs  that  the  clear  net-rents  shall  be  applied  to 
drain,  fence,  and  otherwise  improve  the  residue  of  the  wastes  and 
commons* 

A  lessee  for  lives  cannot  acquire  a  fee  by  encroachment  upon  the 
waste  adjoining  the  land  demised,  though  accompanied  by  thirty 
years'  uninterrupted  possession,  but  it  shall  be  intended  that  he 
incbsed  the  waste  in  right  of  the  demised  premises,  for  the  benefit  of 
the  lessor  after  the  term  expired ;  more  especially,  if  his  lessor  be 
seised  in  fee  of  the  waste.  Acts  exercised  in  assertion  of  right  upon 
one  part  of  a  waste  are  admissible  in  evidence  against  occupiers  of 
another  part  of  the  same  waste  {d). 


{a)  Shq».  Touch,  ^x. 
ih)  Funitle  d.  Mytton  v.  Gilbert.  %  T.  R. 
169. 


{c)  Sbep.  Touch.  %%%,  Btc.  Abr.  tit.  Leatci. 

(A). 

M  Bryan  d.  Child  v.  Winwdod.  i  Taunt. 
ao8. 
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Ways. — Ways  are,  or  a  right  of  way  is,  demiseable  with  the  land  % 
for  the  grantee  or  lessee  shall  have  all  the  ways,  easements,  &€•  whick 
the  grantor  or  lessor  had  (0). 

Therefore,  where  one  as  trustee  conveys  land  to  another,  to  which 
there  is  no  access  but  over  the  trustee's  land,  a  right  of  way  passes  of 
necessity,  as  incidental  to  the  grant  {b). 

If  a  man,  upon  a  lease  for  years,  reserve  a  way  to  himself  through 
the  house  of  the  lessee  to  a  back-house,  he  cannot  use  it  but  at  sca- 
sofnable  times  and  upon  request  (r). 

Offices. — An  office  may  be  granted  by  way  of  lease,  provided  ne 
inconvenience  or  injury  to  the  public  is  likely  to  ensue  \  and  ic  may 
be  granted  in  fee  tail,  for  life,  ,or  years,  or  at  will  (rf). 

But  an  office  to  which  a  trust  is  annexed,  or  which  concerns 
the  administration  of  justice,  cannot  be  granted  for  years,  for  thea 
it  would  go  to  the  executor,  or  administrator,  or  ordinary,  and  might 
be  seised  upon  outlawry,  &c.  (^.  Therefore  the  office  of  marshal  of 
the  King's  Bench  cannot  be  granted  for  years,  because  it  is  an  office 
of  trust  and  daily  attendance  \  and  such  a  termor  for  years  may 
die  intestate,  and  then  it  would  be  in  suspense  until  administratioB 
is  committed,  which  is  the  act  of  another  Court  {e). 

It  hath  however  been  held,  that  a  lease  thereof  for  years  during 
the  life  of  the  grantee  is  good ;  for  hereby  the  danger  of  the  office 
going  to  executors  is  avoided.  It  appears  also,  that  the  dean  and 
chapter  of  Westminster  made  a  lease  for  years  of  the  Gate-house  prison 
[since  pulled  down]  and  the  lessee  had  committed  several  offisnces 
which  amounted  to  a  forfeiture,  for  which  the  office  was  seised  :  but 
no  objection  was  made  to  its  being  let  for  years.  There  seems  to  be 
a  difference,  however,  between  the  two  cases  :  the  first,  namely,  that 
of  the  marshal  of  tlie  King*s  Bench,  (since  regulated  by  statute  13 
0,7,.  c.  17.)  was  a  grant  from  the  crown,  in  whom  all  offices,  in 
relation  to  the  administration  of  justice,  ar^  originally  and  inherently 
lodged,  and  therefore  for  the  crown  to  grant  out  such  office  for  years 
may  be  liable  to  the  objections  before  mentioned  \  but  in  the  latter 
case,  namely,  that  of  the  Gate-house  prison,  the  dean  and  chapter  are 
the  immediate  grantees  of  the  crown,  and  they  have  the  office  to 
them  and  their  successors  for  ever  in  fee,  and  are  perpetual  gaolers 
themselves,  and  answerable  to  the  crown,  notwithstanding  any  lease 
over  to  another }  and  therefore  they  always  take  security  of  such 
.under-lessee  for  their  own  indemnity  [/). 

Such  offices  as  do  not  concern  the  administration  of  justice,  but  only 


{a)  Staple  V.  Heydon.  6  Mod.  z-^.  Anon. 
Ibid.  Z49.  Clark  v.  Cogge.  Cro.  Jac.  170. 
Beaudely  v.  Brook.     Ibid.  189. 

(b)  Howton  V.  Frearsop.  8  T.  R.  50. 

(c)  Tomlin  v.  Fuller,  i  Vent.  48. 


(^  Com.  Dig.  tit.  Officer.  (B.  7.)  &c. 
{e)  Rex.  V.  LenthaL  3  Mod.  143, 
(/)  Bac.  Abr.  tit.  i.ease^  (i^.)  Su^on's 
Case.  6  Mod.  57. 
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require  skill  and  diligence,  may  be  granted  for  years,  because  they  may 
be  executed  by  deputies,  without  any  inconvenience  to  the  publio. 

Where  one  made  a  grant  for  years  of  the  stewardship  of  a  court- 
leet  and  court-baron,  it  was  held  void  as  to  the  court-leet,  being  a 
judicial  office,  but  good  as  to  the  court*baron,  being  only  ministerial, 
and  the  suitors  judges  thereof ;  but  the  grant  appearing  afterwards  to 
be  for  years  determinable  upon  the  death  of  the  lessee,  it  was  held 
good  for  both,  because  there  was  no  danger  of  its  coming  to  execu^ 
tors  or  administrators. 
An  office  cannot  be  demised  by  parol  {a). 
Dignities  and  honours  cannot  be  granted  for  years* 
Franchises. — Franchises  may  be  demised,  except  indeed  in  some  few 
particular  cases,  as  where  the  franchise  is  a  personal  immunity,  &c. 
Thus  a  fair  or  market,  either  with  or  without  the  right  of  taking  toll, 
either  there  or  at  any  other  public  places,  as  at  bridges,  wharfs,  or  the 
like  may  be  demised.     Every  fair  is  a  market,  but  not  i  contra  (B), 

Corroi/ies  and  Pensions, — Touching  corrodies  and  pensions ;    the 
great  endowments  of  lands,  rents,  and  revenues,  given  to  the  church- 
men by  the  laity,  were  for  the  maintenance  of  hospitality  and  works 
of  charity  :  the  founders  and  benefactors  thereby  obtained  a  right  of 
corrody  or  entertainment  at  such  places,  in  nature  of  free  quarter  (r). 
A  corrody  therefore  is  a  right  of  sustenance,  or  to  receive  certain 
allotments  of  food  for  one's  maintenance  \  in  lieu  of  which,  especially 
when  due  from  ecclesiastical  persons,  a  pension  or  sum  of  money  is 
sometimes  substituted;  and  these  are  chargeable  on  the  person  of 
the  owner  pf  the  inheritance  in  respect  thereof.    It  is  said,  that  a  cor- 
rody may  l^  due  to  a  common  person  by  grant  from  one  to  another. 
A  corrody  is  either  certain  or  uncertain,  and  may  be  not  only  for  life 
or  years,  but  in  fee.     If  one  hath  a  corrody  for  life,  he  may  let  it  to 
another,  or  to  the  grantor  himself  (i). 

Annuities.^  An  annuity  is  an  annual  sum  of  money  granted  to  an.- 
other  in  fee,  for  life  or  years,  which  charges  the  person  of  the  grantor 
only;  or  it  may  be  due  by  prescription,  which  always  implies  a 
grant  (e).  Such  annuity  may  be  detnised  by  way  of  assignment  {/), 

Rents. — Rents  form  the  last  kind  of  incorporeal  hereditaments,  and 
may  be  the  subject  of  a  lease. 

The   word  rent,  or  render,   reditus^  signifies  a  compensation  or 
return,  it  being  in  the  nature  of  an  acknowledgement  given  for  the 
possession  of  some  corporeal  inheritance  (g). 
There  are  at  common  law  three  manner  of  rents:  rent-service, 


(a)  West  V.  Sutton.    %  Ld.  Rayin.    853. 
Bac  Abr.  tit.  Leases.  (A.) 
W  2  lost.  4o6*aix. 
('}  a  BL  CoiA.  41.  Bacon  £ng«  Gov.  b.  z. 


(<0  New  Terms  of  Law.  Bac.  Abr.  tic 
Leases.  (A.) 

(0  Ca  Lit.  Z44.  b.  Com.  Dig.  tit*  An^ 
nuity.  (A.X.) 

(/>Ibid.(E.) 

(g)  %  Bl.  Com.  41. 
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lent-charge*  and  renuseck.    Reot^service  is  90  called  because  it  halh 
some  corporal  serrice  incident  to  it»  as  at  the  least  fealty ;  for  if  a  teaanl 
hold  his  land  by  fealty,  and  ten  shillings  rent,  or  by  service  of  plough- 
ing the  lord's  land  and  five  shillings  rent,   these  pecuniary  rents, 
being  connected  with  personal  services,  are  therefore  called   rent** 
service ;  and  for  these,  in  case  they  be  behind  or  in  arrear  at  the  day 
appointed,  the  lord  may  distrain  of  common  right,  without  Fesenring 
any  special  power  of  distress ;  provided  he  hath  in  himself  the  rerer* 
sion,  or  future  estate  of  the  lands  and  tenements,  after  the  lease  09 
particular  estate  of  the  lessee  or  grantee  is  expired.    A  rpti^barge  is 
where  the  owner  of  the  rent  hath  no  future  interest,  or  rerersioii 
expectant  iii  the  land :  as  where  a  man  by  deed  maketh  over  to  others 
his  whole  estate  in  fee^^simple,  with  a  certain  rent  payable  thereoiitt 
and  adds  to  the  deed  a  covenant  or  clause  of  distress,  that  if  the  rent 
be  in  arrear,  or  behind,  it  shall  be  lawful  to  distndn  for  the  same :  in 
this  case  the  land  is  liable  to  the  distress,  not  of  common  right,  but 
by  virtue  of  the  clause  in  the  deed ;  and  therefore  it  is  called  a  rent* 
charge,  because  in  this  manner  the  land  is  charged  with  a  distress  for 
the  payment  of  it  {a). — A  clear  rent-charge  must  be  free  from  tke 
land-tax  (&). 

If  a  rent«charge  be  granted  out  of  a  lease  for  years,  it  hath  been 
adjudged  that  the  grantee  may  bring  annuity  when  the  lease  is 
ended  (f). 

Rent'Seck  9r  barren  renif  idem  est  quod  rediius  skcys,  is  in  efieet 
nothing  more  than  a  rent  reserved  by  deed,  but  without  any  clause  of 
distress  {a)^ 

There  are  also  other  species  of  rents,  which  are  reducible  to  tbe 
following  three.  Rents  of  assize^  which  are  the  certain  estaUisbed 
rents  of  the  freeholders  and  ancient  copyholders  of  a  manoTf  mnd 
which  cannot  be  departed  from:  those  of  the  freeholders  are  fre-» 
quently  called  chief-rents,  reditus  a^ntales^  and  both  sorts  are  iodif- 
ferently  denominated  quit-rents,  quieti  rediius  s  because  thereby  the 
tenant  goes  quit  and  free  of  all  other  services* 

Rach-rent  is  only  a  rent  of  the  fuU  value  of  the  tenement  or  netf 

A  fee-farm  rent  is  a  rent-charge  or  rent-service,  which  is  resenred 
on  a  grant  in  feo;  the  name  is  founded  on  the  perpetuity  of  the  xent 
or  service,  not  on  the  quantum  (n). 

This  point  however  is  questioned,  though  as  Mr.  Hargravi^  seetne 
to  us  to  be  the  better  opiuon,  we  haver  adopted  it.    Vide  Doug.  605. 

A  grant  of  lands  therefore  reserving  so  considerable  a  rent,  was 
indeed  only  letting  landji  to  farm  in  fee-simple  instead  of  the  usual 

(«)  %  Bl.  Com.  41-43*  |      (0  Fvlwoojd  v.  Ward.  M^gr.  3Qgr, 

H)  Bndbury  v.  Wright.  DovSf  i6s4-6ajS.    I     (4  Harg.  n.  5.  Co.  Lit.  144- 
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terms  for  life  or  years  {a).  Since  the  statute  of  fuia  imptons^  Wtitm, 
tS  EJ.  t.  St.  I.  it  seems  such  grants  hj  any  subject  cannot  be  made, 
becaase  the  grantor  parting  with  the  fee  is  by  operation  of  Azt  statute 
without  any  reversioQj  and  without  a  revernon  there  cannot  be  a  rent* 
service  (A). 

If  the  resenration  be  of  com,  as  in  the  case  of  an  hospital  renewed 
lease)  where  the  reddendum  was  <<  so  many  quarters  of  corn,"  it  will 
be  understood  to  mean  legal  quarters,  reckoning  the  bushel  at  eight 
gallons ;  although  the  old  leases  before  the  statute  aa  and  23  Car.  2; 
c.  la.  contained  the  same  reddendum,  and  although  till  lately  the  lessees 
paid  by  composition,  reckoning  the  bushel  at  nine  gallons  (f ). 

These  are  the  general  divisions  of  rent ;  and  the  difierence  between 
them  (in  respect  of  the  remedy  for  recovering  them)  is  now  totally 
abolished  by  stat.  4  G.  a.  c.  28. ;  as  all  persons  may  have  the  like 
femedy  by  distress  for  rents-seck,  rents  of  assise,  and  chief-rents,  that 
is  for  such  as  had  been  paid  for  three  years,  within  twenty  years 
before  the  passing  that  act,  or  for  such  as  have  been  since  created,  as 
in  case  of  rents  reserved  upon  lease  {d). 

Statute  12  C.  2«  c.  24.  /.  5.  pro^des  that  nothing  therein  contained 
shall  be  construed  to  take  away  any  rents  certain,  or  other  service^ 
incident  or  belonging  to  tenure  in  common  socage,  or  the  fealty  and 
distress  incident  thereunto  $  and  that  such  relief  shall  be  paid  ia 
respect  of  such  rents  as  is  paid  in  case  of  a  death  of  a  tenant  in  conw 
mon  socage. 

Occasionally  also,  acts  of  parliament  empower  the  officers  of  govern^ 
ment  to  grant  leases  of  the  duties  thereby  imposed;  as  the  act  12  C.  a. 
c,  23.  r.  27.  respecting  the  duties  of  excise  upon  ale,  beer,  &c.  and 
also  c.  25.  J.  3*  of  the  same  reign,  &c* 

(c)  The  Master  of  St.  Cron  Hospital  v. 
LcL  Howard.  6T.R.33S. 


(a)  2  Bl.  Com.  41-43. 

(^)  Fiiiwood  V.  Ward.  Moor.  30X. 


(</}  3  BU  Com.  43. 


CHAPTER  VI. 

For  what  Term  Leases  may  be  made. 

Section  I.     Of  Terms  for  Life,  and  how  created. 

Section  II.    Of  Terms  for  Years^  absolutely  or  on  coiu 
ditionf  wherein  of  the  commencement^  duration,  and  ter^ 
minaHon  of  them  ;  and  of  the  surrender  and  renewal  qf 
Leases. 


w 


Section  L    Of  Terms  for  Life,  and  how  created. 

HERE  a  lease  is  granted  for  life,  it  confers  a  freehold  interest 
in  land;  the  duration  of  which  is  confined  to  the  life  or  lives 
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of  some  panicalar  person  or  persons,  or  to  the  happening,  or  not 
happening,  of  some  uncertain  event  (a).  But  a  demise  for  the  term 
of  a  life  or  lives,  requires  to  be  perfected  hj  livery  of  seisin  i  and 
the  assignments  of  leases  for  lives  are  commonly  made  by  lease  and 
release. 

If  lands  are  demised  or  granted  to  a  man  generally,  without  de- 
noting the  quantity  of  estate  intended  to  bq  given,  and  livery  be  made 
npon  it,  such  demise  or  grant  to  another  generally,  by  tenant  in  fiee, 
shall  be  an  estate  to  the  lessee  for  his  own  life ;  for  his  life  is  greater 
in  consideration  of  law  than  another's  life ;  and  therefore  if  he  lease 
to  him  in  remainder  or  reversion  for  his  life,  he  shall  have  it  after  the 
death  of  the  lessee,  for  it  was  not  a  surrender :  but  if  it  be  by  tenant 
in  tail,  it  shall  be  for  the  life  of  the  lessor :  for  that  is  all  he  can  law- 
fully grant,  unless  he  lease  according  to  the  stat.  3^  if.  8.  r.  28  (A). 

So,  a  demise  to  another  for  a  time  indeterminate,  passes  for  lifet  if 
livery  be  made  (3), 
.    Or  a  demise  of  things  which  lie  in  grant,  without  livery  (b). 

Estates  for  life  granted  absolutely,  will,  generally  speaking,  endure 
as  long  as  the  life  for  which  they  were  granted  {c). 
.  But  there  are  some  estates  for  life  which  may  determine  upon 
future  contingencies  before  the  life  for  which  they  are  granted  expires; 
as  where  a  lease  is  to  a  man  quatmiiu  se  bene  gessevit  g  to  a  woman 
-durante  vidmtaU  or  dum  sola g  to  husband  and  wife  during  coverture; 
to  A.  as  long  as  he  inhabits,  or  pays  such  rent,  or  till  he  be  preferred 
•to  such  a  benefice,  or  till  out  of  the  profits  he  has  paid  ioo/«  or  other 
sum,  or  during  his  exile,  if  he  be  absent  from  his  country  volun- 
tarily, and  not  by  edict.  In  these  and  such  like  cases  the  duration  of 
the  estate  depends  merely  upon  the  condition  (3). 

So  if  the  king  grant  an  pffice  at  will,  and  a  rent  for  it  for  his  life, 
the  grantee  has  an  estate  for  life  in  the  rent,  though  it  determines 
with  his  office  (3), 

But  if  one  make  a  lease  for  life,  and  say  that  if  the  lessee  within 
one  year  pay  not  ao/.  he  shall  have  but  a  term  for  two  years ;  by  thia 
if  he  do  not  pay  the  money,  he  has  only  a  lease  for  two  years,  even 
though  livery  of  seisin  be  made  upon  it  (</). 

BHt  where  a  person  devises  lands  to  his  executors  for  payment  of 
his  debts  and  until  his  debts  are  paid,  although  the  determination  of 
such  estate  be  uncertain,  yet  it  is  not  an  estate  for  life;  for  if  k 
-were,  it  must  determine  at  the  death  of  the  executors,  which  would 
frustrate  the  intention  of  the  testator,  for  all  the  debts  might  not  be 
then  paid :  the  law  therefore  gives  the  executors  a  chattel  iixterest,, 
which  will  go  to  their  executors,  and  continue  until  all  the  testatoK*^ 


(tf)  Crus.  Dig.  Eitite  for  Life. 
{i)  Com.  Dig.  Uu  £iute$.  (£.  x.)  and-Co. 
Lit,  41^  &c. 


(e)  %  Bl.  Com.  lai. 
\i)  Co.  Lie,  di9. 
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debts  are  paid^  and  the  freehold  and  inheritance  will  descend  ifi  the 
mean  time  to  the  heir.  Bat  if  a  limitation  of  this  kind  were  mad€ 
hj  deed,  it  is  a  freehold  conditional  {a). 

Of  Uverf  of  Seisin, — Livery  bj  the  common  law,  is  necessary  to 
be  made  upon  every  grant  of  an  estate  Of  freehold  in  hereditaments 
corporeal,  whether  of  inheritance  or  for  life  only. 

Livery  of  seisin  is  either  in  deed  or  in  law. 

Livery  in  deed  is  thus  performed :  the  lessor,  or  his  attorney,  to- 
gether with  the  lessee,  or  his  attorney,  (for  this  may  as  efllectually  be 
done  by  deputy  or  attorney,  as  by  the  principals  themselves  in  per- 
son,) come  to  the  land,  or  to  the  house,  and  there,  in  the  presence 
of  witnesses,  declare  the  contents  of  the  lease  on  which  livery  is  to 
be  made.  Then  the  lessor,  if  it  be  of  land|  delivers  to  the  lessee, 
all  other  persons  being  out  of  the  ground^  a  clod,  or  turf,  or  a  twig, 
or  bough,  there  growing,  ^ith  words  to  this  efiect,  <*  I  deliver  these 
to  you  VI  the  name  of  seisin  of  all  the  lands  and  tenements  contained 
in  this  deed."  But  if  it  be  of  a  house,  the  lessor  must  take  the  ring, 
or  latch  of  the  door,  the  house  being  quite  empty,  and  deliver  it  to 
the  lessee  in  the  same  form,  as  in  the  case  of  land :  and  then  the 
lessee  must  enter  alone,  and  shut  to  the  door,  and  then  open  it,  and 
let  in  the  others.  If  the  conveyance  be  of  divers  lands,  lying  scat- 
tered in  one  and  the  same  county,  and  then  in  the  lessor's  posses- 
sion, Uvery  of  seisin  of  any  parcel  in  the  name  of  the  residue  is  suffi- 
cient for  all ;  but  if  they  be  in  several  counties,  there  must  be  as 
many  liveries  as  there  are  counties;  for  if  the  title  to  these  lands 
come  CO  be  disputed,  there  must  be  as  many  trials  as  there  are  coun- 
ties, sind  the  jury  of  one  county  are  no  judges  of  the  notoriety  of  a 
fact  in  another.  Also,  if  the  lands  be  out  on  lease,  though  ali  lie  in 
the  sarnie  county,  there  must  be  as  many  liverie»  as  there  are  tenants } 
because  no  livery  can  be  made  in  this  case,  but  by  the  consent  of  the 
particular  tenant,  and  the  consent  of  one  will  not  bind  the  rest. — In 
all  these  cases,  it  is  prudent  and  usual  to  endorse  the  livery  of  seisin 
on  the  back  of  the  deed,  specifying  the  manner,  place,  and  time  of 
maldng  it,  together  with  the  names  of  the  witnesses  {b). 

Livery  in  law  is  where  the  same  is  not  made  on  the  land,  but  in 
sight  of  it  only ;  the  lessor  saying  to  the  lessee,  **  I  demise,  grant, 
and  to  farm  let,  such  land  unto  you,  enter  and  take  possession  (b)" 
Here  if  the  lessee  enter  during  the  life  of  the  lessor,  it  is  a  good 
livery,  but  not  otherwise ;  unless  indeed  he  dare  not  enter  through 
fear  of  his  life,  or  bodily  harm ;  and  then  his  continual  claim  made 
yearly  in  due  form  of  law,  as  near  as  possible  to  the  lands,  will 
suffice  without  entry ;  and  such  continual  claim  by  tenant  for  life  is 
sufficient  for  him  in  reversion  or  remainder.    This  livery  in  law  can- 

(tf)  Cruiie'i  Dig.  tit.  3.  t.  8.  z  Inst  4%,  a.  I  Barnarditton.  z  P.  Wm^  S^S'S^ 
CoidUl*!  Caie.  Cro.  £I».  315,  Carter  t.  |     (i)  a  BL  Com*  31J. 
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BOC  homeftx  be  giTcn  or  fecehred  by  tttornej,  but  only  by  the  pardes 
tfaenselfcs  (0). 

If  a  lease  be  to  A.  and  B.  livery  to  one  of  the  lessees  is  suffix 
cient  {h). 

A  leafle  for  life  of  any  thing  whatsoever,  whether  it  lie  in  livery  or 
in  grant,  if  it  be  in  tsst  befcxe,  cannot  begin  at  a  day  to  come  %  £m: 
an  estate  of  freehold  cannot  comoienoe  in  futuro  {c\ 

Therefore  if  a  lease  be  made  babenium  from  Micbaelmas  next,  or 
after  the  death  of  the  lessor,  or  after  the  death  of  J.  5.  to  the  lessee 
for  life,  this  lease  would  not  be  good  {c). 

So  also  where  one  dolh  make  a  lease  of  land  to  another  for  years^ 
the  remainder  to  a  stranger  for  life,  in  this  case  livery  of  seisin  most 
be  had  and  made  to  the  lessee  for  years,  or.else  nothing  will  pass  to 
him  in  reminder,  and  yet  the  lease  for  years  will  be  good  {dy.  For  if 
a  man  lease  to  jt  for  years,  remainder  to  B.  in  fee,  in  tail,  or  fer 
life,  he  must  make  livery  to  J.  {b). 

But  fivery  of  seisin  is  not  needful  or  requisite  to  be  had  and  made 
in  cases  where  such  estate  for  life  is  made  or  granted  of  any  land« 
by  matter  of  record  i  nor  where  such  estate  is  created  by  way  oi  cove* 
nant  and  raising  of  use,  or  of  exchange,  or  endowment ;  nor  where 
such  estate  b  passed  or  granted  by  way  of  surrender,  devise,  release, 
or  confirmation ;  or  by  way  of  inoease  or  executory  grant;  as  when 
the  fee-simple  is  granted  to  the  lessee  for  life  or  years  in  posses* 
sion  (d). 

Neither  is  it  requisite,  or  can  be  made,  where  any  incorporeal 
hereditaments  are  granted  for  life.  Nor  is  it  requisite  in  «omc 
cases,  where  an  estate  of  freehold  is  made  of  a  corporeal  thing;  as  if 
a  house  or  land  belong  to  an  pffice,  and  the  office  be  granted  by  deedy 
the  house  or  land  passes  as  incident  thereunto.  So  if  a  house  or 
chamber  belong  to  a  corrody  (d). 

Neither  is  it  needful,  where  one  doth  grant  to  me  and  my  heirs  all 
the  trees  growing  on  his  ground;  for  these  will  pass  without  livery 
of  seisin  at  all  (</). 

Though,  if  a  man  make  leases  for  three  lives,  there  must  be  livery; 
yet  if  tenant  for  life  with  power  to  make  leases  for  three  lives,  malEe 
a  lease  accordingly,  livery  is  not  necessary  (/)• 

Tenant  far  life  or  cesttdque  vie  beyond  seet^  C5V.— ^By  the  19  Car.  a.  e.  6^ 
Whereas  divers  lords  of  manors  and  others  have  used  lo  gmnt  -estates 
by  copy  of  court-roll  for  one,  two,  or  more  lives*  aocmrding  to  the 
custom  of  their  several  manors,  and  have  also  granted  estates  iy  leate 
for  one  or  move  fife  or  lives,  or  ebe  for  years  detdomnabie  iipan  ea^ 


(ii)Gilh»L.QfTen.  I      (/)    Shep.  Touch,  aio. 

(i)  Com.  Dig.tit.  Feoffment.  (B.  x.)         |      {e)  Owen  v.  Sanders,    z  W.  *«yd.  xjfS- 

(<)  Shep,  Touch.  ^79.  aJSL  Com,  244.  j  M% 
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or  more  life  or  lives ;  and  it  hath  often  happened  that  such  person  or 
|>eiaonB  for  whose  life  or  lives  such  estates  had  been  granted,  have 
goae  beyond  the  seas,  or  so  absented  themselves  for  many  years,  that 
the  lessors  and  reversioners  cannot  find  out  whether  they  be  alive  or 
dead,  by  reason  whereof  such  lessors  and  reversioners  have  been  held 
oat  of  possession  for  many  years,  after  all  the  lives  upon  which  such 
estates  depended  are  dead,  ia  regard  that  the  lessors  and  reverstonein^ 
in  actions  for  recovery  of  their  tenements,  have  been  put  to  prove  the 
^death  of  their  tenants  when  it  was  almost  impossible  to  discover  the 
same ;  for  remedy  thereof  it  is  enacted,  that  if  such  person  or  persons 
for  whose  life  or  lives  such  estates  have  been  or  shall  be  granted^  shall 
lenMun  beyond  the  seas,  or  elsewhere  absent  themselves  in  this  realm 
for  aeren  years  together,  and  no  sufficient  proof  be  made  of  their  lives 
in  any  action  for  recovery  of  such  tenements  by  the  lessors  or  rever- 
sioners, in  such  case  they  shall  be  accounted  dead,  and  Ae  judges 
shall  direct  the  jury  to  give  their  verdict  accordingly,  /.  i,  a. 

Provided,  that  if  any  shall  be  evicted  out  of  the  lands  or  tenements 

by  virtue  of  thb  Act,  and  afterwards  such  person  or  persons  upon 

whose  life  or  lives  such  estate  or  estates  depend,  shall  return  again 

from  beyond  seas,  or  shall  on  proof  in  such  action  as  aforesaid  be 

made  appear  to  be  living  or  to  have  been  living  at  the  time  of  the 

eviction ;  that  then  and  from  thenceforth  the  tenant  or  lessee  who 

was  oasted  of  the  same,  his  or  their  executors,  administrators,  or 

assigns,  may  re-enter,   re-possess,  have,  hold,  and  enjoy  the  said 

lands  or  tenements  in  his  or  their  former  estate,  during  the  life  or 

fives,  or  for  so  long  term  as  the  said  person  or  persons  upon  whose 

Ufeor  lives  the  said  estate  or  estates  depend,  shall  be  living,  and  shall, 

Upon  action  brought  by  them  against  the  lessors,  reversioners,  tenants 

in  possession,  or  other  persons  respectively,   which  since  the  said 

eviction  received  the  profits  of  the  said  lands  or  tenements,  recover 

for  damages  the  full  profits  thereof,  with  lawful  interest  frcmi  the  time 

he  or  they  were  ousted  and  kept  out  of  the  same  lands  or  tenements ; 

and  this  as  well  in  the  case  where  the  said  person  or  persons  upon 

whose  life  or  lives  such  estate  or  estates  did  depend  are  or  shall  be 

dead  at  the  time  of  bringing  «uch  action^   as  if  they  were  then 

Bnng.  X.  5. 

And  by  the  6  Arm  e.  18.  any  person  who  hath  or  shall  have  any 
'<him  to  any  Temainder,  reversion  or  expectancy,  in  or  to  any  estate 
after  she  death  of  any  person  within  age,  married  woman,  or  other 
IwrsoB  'whatsoev^ei?,  upon  affidavit  in  the  Court  of  Chancery  by  die 
elaimafits  Of  dic^tftte,  and  that  they  have  cause  to  believe  that  audi 
pirty  is  d«ad,  ^vA  dmt  his  or  her  death  is  cbncealod  by  such  guardian, 
ttastbe,  husband,  <fr  any  odier  person,  may  once  a  year,  if  the  party 
aggrieved  think  fit,  move  the  Lord  ChanoeUor,  £oepcr  or  Commis- 
'mmtn  o£  «he<foQ0t  Sesi  to  «rdcr,  and  they  shall  oider  isudi  .gnariian. 
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trustee,  husband,  or  other  person^  suspected  to  conceal  such  peraooi 
at  such  time  and  place  as  the  Court  shall  direct,  on  personal  or  other 
due  service  of  such  order^  to  produce  and  shew  to  such  person  or 
persons  (not  exceeding  twoj)  in  such  order  named  by  the  parties  pro« 
secuting  the  same,  such  minor,  married  woman,  or  other  persons 
aforesaid :  and  if  such  guardian,  &c«  shall  neglect  or  refuse  to  pro- 
duce and  shew  such  infant,  &c.  on  whose  life  such  estate  doth  de^ 
pend,  according  to  the  said  order,  theu'the  Court  is  required  to  order 
such  guardian  &c.  to  produce  such  minor,  &c.  in  Court  or  before 
commissioners  by  the  Court  appointed,  at  such  time^nd  place  as  the 
Court  shall  direct,  two  of  which  commissioners  are  to  be  nominated  by 
the  party  prosecuting  such  order  at  their  costs  and  charges  $  and  i£ 
such  g^ardian,  &c.  neglect  or  refuse  to  produce  such  infant,  &c.  in 
Court  or  before  such  commissioners,  whereof  return  shall  be  made  by 
mich  commissioners,  and  be  filed  in  the  petty  bag  office,  in  either  of 
the  said  cases  the  said  minor,  &c.  shall  be  taken  to  be  dead,  and  it 
shall  be  lawful  for  any  person  claiming  any  right,  title,  or  interest,  in 
remainder,  or  reversion,  or  otherwise,  after  the  death  of  such  infant, 
&c.  to  enter  upon  such  lands,  &c.  as  if  such  infant,  &c.  were  actually 
dead.  /•  i. 

And  if  it  shall  appear  to  the  said  Court  by  affidavit  that  such  minor, 
&c.  for  whose  life  such  estate  is  holden,  is  or  lately  was  at  some  cer* 
tain  place  beyond  the  seas  in  such  affidavit  to  be  mentioned,  the  party 
prosecuting  such  order  may,  at  their  costs  and  charges,  send  over  one 
or  both  the  persons  appointed  by  the  said  order,  to  view  such  minor, 
&c.  and  in  case  such  guardian,  &c.  shall  refuse  or  neglect  to  produce 
or  procure  to  be  produced  to  such  person  or  persons,  a  personal  view 
of  such  in&nt,  &c.  then  such  person  or  persons  are  required  to  make 
a  return  thereof  to  the  Court,  to  be  filed  in  the  petty  bag  office,  and 
thereupon  such  minor,  &c«  shall  be  taken  to  be  dead ;  and  any  person 
claiming  any  right,  &c.  after  the  death  of  such  infant,  &c.  may  enter 
upon  such  lands,  &c.  as  if  such  infant  were  actually  dead,  s,  2. 

Provided,  that  if  it  shall  afterwards  appear,  upon  proof  in  any 
action  brought,  that  such  infant,  &c.  for  whose  life  any  such  estate 
is  holden,  were  alive  at  the  time  of  such  order  made,  that  then  it 
shall  be  lawful  for  such  infant,  married  woman,  or  other  person 
having  any  estate  or  interest,  determinable  upon  such  life,  to  re-enter 
upon  the  said  lands,  &c.  and  for  such  infant,  married  woman,  or  other 
person,  having  any  estate  or  interest,  determinable  upon  such  life, 
their  executors,  administrators  or  assigns,  to  maintain  an  action  against 
those  who  since  the  said  order  received  the  profits  of  such  lands,  &c. 

.  or  their  executors  or  administrators,  and   therein  to  recover  full 
damages  for  the  profits  so  received  from  the  time  that  such  infant,  &€. 

•  were  ousted  of  possession*  /•  3.      ' 

Provided  always,  that  if  sucb  guardian,  trusteci  fawbaad,  or.otbor 
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penon^  holding  or  having  any  estate  or  interest  determinable  upon  the 
life  or  lires  of  any  other  person  or  persons,  shall  by  affidavit  or  other- 
wise to  the  satisfaction  of  the  Court,  make  appear  that  they  have  used 
their  utmost  endeavours  to  procure  such  infant,  &c.  to  appear  in  the 
satd  Court  or  elsewhere,  according  to  the  order  of  the  said  Court,  and 
that  they  cahiiot  procure  or  compel  such  infant,  &c.  sd  to  appear,  and 
that  such  infant,  &c.  is«  are,  or  were  living  at  the  time  of  ^uch  retunt 
made  and  filed  as  aforesaid,  then  it  shall  be  lawful  for  such  person  ot 
persons  to  continue  in  possession  of  such  estate,  and  receive  the  rents 
and  profits  thereof  during  the  infancy  of  such  infant,  and  the  life  or 
lives  of  such  married  woman,  or  other  person  or  persons,  on  whose 
life  or  lives  such  estate  or  interest  depends,  as  fully  as  they  might  have 
<ione  if  the  Act  had  not  been  made.  /.  4. 

And  every  person  who,  as  guardian  or  trustee  for  any  infant,  and 
erery  husband  seised  in  right  of  his  wife  only,  and  every  other  person 
having  aily  estate  determinable  upon  any  life  or  lives,  who  after  the 
determination  of  such  particular  interests,  without  the  express  consent 
of  the  neict  immediately  entitled,  shall  hold  over  and  continue  in  pos- 
session of  any  manors,  messuages,  lands,  tenements,  or  heredita* 
oients,  shall  be  adjudged  trespassers :  and  the  party  entitled  and  their 
executors  and  administrators,  may  recover  in  damages  against  every 
such  person  or  persons  so  holding  over,  and  their  executors  and  ad- 
minisirators,  the  full  value  of  the  profits  received  during  such  wrong- 
ful possession,  s.  5. 


Section  II.  Of  Terms  for  Years,  absoluteh/y  or  on  con* 
dition  ;  wherein  of  the  commencement,  duration,  and  ter* 
mination  of  them :  and  of  the  surrender  and  renewal  of 
Leases. 

Tenant  for  term  of  years  shall  be^  where  a  man  lets  lands,  tene- 
ments, or  hereditaments  to  another  for  a  term  of  certain  years ;  and 
every  estate  which  must  expire  at  a  period  certain  and  prefixed,  by 
whatever  words  created,  is  an  estate  for  years  (a). 

Therefore  this  estate  is  frequently  called  a  term,  terminus,  because 
its  duration  or  continuance  is  bounded,  limited,  and  determined  {b). 
It  is  properly  called  a  term  of  years,  and  the  lease  is  made  for  ten,  a 
hundred,  a  thousand  years,  and  the  like,  as  the  lessor  and  lessee  agree; 
for  the  word  <*  term''  doth  not  only  signify  the  limits  and  limitation  of 
time,  but  also  the  estate  and  interest  that  doth  pass  for  that  time  (r). 

Such  terms  are  frequently  created  for  particular  purposes,  as  to  raise 
portions,  &c«  and  when  the  purpose  is  answered,  they  attend  the  in« 

M  Com-  I>i&  tit.  Eiutc*  (G.  X.)  Lit.  58.  |      (0  Shep.  Toudb  c.  X4«  »67. 

(I)  iBLCom.Z43*  ' 
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heritance  %  so,  they  are  created,  as  has  been  before  mentioiied,  by  way 
of  mortgage  {a).  Lands  are  often  conveyed  in  the  nature  of  a  lease 
for  long  terms,  as  five  hundred  years,  &c.  in  order  to  raise  pordons, 
and  for  other  purposes,  in  family  settlements,  and  such  are  not  ac- 
counted leases,  but  terms  to  attend  the  inheritance  \  no  man  has  a 
lease,  for  example,  of  two  thousand  years,  as  a  lease,  but  as  a  term 
to  attend  the  inheritance  (i).    Half  the  titles-  in  the  kingdom  arc 

An  estate  for  a  thousand  years  is  only  a  chattel,  and  reckoned  part 
of  the  personal  estate  (J). 

Therefore,  if  a  lease  be  devised  to  one,  and  the  heirs  male  of  his 
body,  yet  his  executors  shall  have  it :  for  a  term  is  but  a  chattel, 
which  cannot  be  entailed,  and  such  devisee  may  well  alien  the  term 
CO  whom  he  pleases  (r). 

If,  however,  it  be  limited  to  attend  the  inheritance,  it  may  be  en- 
tailed ;  though  the  entail  of  the  inheritance  and  of  the  term  be  by 
diflFerent  clauses,  or  deeds  executed  at  difierent  times  (/*)• 

Commencement  of  a  Lease  fir  Years. — With  respect  to  die  commence- 
ment  of  a  lease  for  years,  as  it  is  a  mere  chattel,  it  may  be  made  to 
commence  either  inprasenti  or  infuturo:  according  to  the  agreement 
of  the  parties ;  and  the  lease  that  is  to  commence  in  futuro^  is  called 
interesse  termini,  or  future  interest  {g), — A  lease  for  years,  therefore, 
may  begin  at  a  day  to  come,  as  at  Michaelmas  next,  or  for  three  or 
ten  years  after,  or  after  the  death  of  the  lessor,  or  of  J.  S.  and  is  as 
good  as  where  it  doth  begin  presently  {g).  , 

So  a  lease  to  commence  adfistum  Annundationis,  after  the  determi- 
nation of  a  former  lease,  is  as  good  as  if  it  had  been  a  frsto,  &c.  (^). 

A  lease  to  commence  after  the  determination  of  a  prior  lease,  shall 
begin  presently,  if  the  prior  lease  were  void  at  law  {h). 

So  a  lease  intended  to  commence  in  futuro,  which  misrecites  the 
prior  lease  on  which  it  depends  in  a  material  point,  ^all  begin  im- 
mediately {b). 

This  rule,  that  if  the  former  lease  be  misrecited  in  the  date,  &c«  and 
a  new  lease  made,  to  begin  after  the  expiration  of  the  said  recited  lease, 
that  such  new  lease  shall  begin  presently,  holds  as  well  in  the  lease 
itself,  as  where  the  jury  find  an  indenture  of  lease,  whereby  it  is  re- 
cited, that  the  lessor  made  such  former  lease  of  such  date  and  under 
such  rent  without  finding  it  in  fact,  but  only  by  way  of  recital  in  the 
deed,  such  second  lease  shall  in  construction  of  law  be  adjudged  to 


(«)  Best  V.  Suaford.  i  Salk.  154. 

(i)  Dean  d.  Tarswell  v.  Baniaid.  Cowp. 
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begin  presently)  though  in  the  deed  it  is  limited  to  begin  after  the 
expiration  of  the  first  lease  so  recited ;  because  the  jury  do  not  actually 
find  the  first  lease,  bat  only  a  recital  of  it  in  another  deed,  which^ 
recital  may  be  £alse  for  aught  that  appears  to  the  Court :  and  then  the 
second  lease  shall  begin  presently,  as  if  no  such  first  lease  were  at  all, 
since  the  not  finding  it  cfiectually  is  as  if  there  were  none  such 
made  {a). 

With  regard  to  the  date  of  a  lease,  it  was  formerly  held  that  a  lease 
to  commence  a  datu  included  the  day  of  the  date,  but  that  a  die  datus 
excluded  the  day  (£). 

But  it  has  since  been  held,  that  the  word  <<  from''  may  mean  either 
inclusive  or  exclusive,  according  to  the  context  and  subject-matter  [a)  9 
though  this  decision  has  been  much  questioned. 

A  lease  <^  from  the  day  of  the  date,''  and  <<  from  henceforth,"  19 
the  same  thing  {c\ 

If  a  lease  be  made  to  begin  from  an  impossible  date,  it  shall  take 
eflFect  from  the  delivery:  because  it  could  not  be  any  part  of  the 
agreement  between  the  parties,  as  from  the  30th  day  of  February,  or 
the  3 id  day  of  jfpril  next  (d): — ^but  where  the  limitation  is  uncertain,-^' 
as  a  lease  made  the  loth  day  of  October,  habendum  from  the  20th  day 
of  November,  without  saying  what  November  was  meant,  whether  last 
past,  or  next  ensuing,  or  what  other  November,  the  lease  is  thereby 
vitiated,  because  the  limitation  was  part  of  the  agreement,  but  the 
Court  cannot  determine  it,  not  knowing  how  the  contract  was  {e). 

So,  where  a  lease  is  made  to  begin  from  the  nativity  of  our  Lord 
last  past,  without  saying  from  the  feast  of  the  nativity,  this  lease  shall 
begin  presently  \  because  it  could  be  no  part  of  the  agreement  be-* 
tween  the  parties  that  the  lease  should  begin  from  the  nativity  itself, 
which  is  past  so  many  hundred  years  ago;  and  therefore  for  this  im- 
possibility of  relation,  the  lease  shall  begin  presently  (a) : — but  if  it 
were  to  begin  from  the  nativity  of  our  Lord  generally,  or  next  ensuing, 
omitting  the  word  <<  feast,"  Tivesden  was  of  opinion  that  such  a  lease 
should  be  void  for  the  uncertainty  of  the  commencement ;  but  Siderfin 
in  reporting  the  case,  makes  a  quare,  if  it  shall  not  begin  presently^ 
and  in  truth,  this  seems  the  most  reasonable  opinion,  for  as  to  im- 
possibility of  relation,  there  is  the  same  in  this  as  there  is  in  the 
other,  and  therefore  by  the  same  reason,  it  shall  begin  presently. 
The  editor  of  Bacon  asks  what  sound  reason  can  be  assigned  why  it 
should  not  commence  from  the  Christmas  intended  by  the  parties  i 


(«)  Btc.  Abr.  tit.  Leases.  (L.  I.) 
1^)  Hacter  t.  Ash.  i Ld.  IUy.84.  S.  C. 
%  Sslk.  413. 

(r)  P«^  ▼.  Duke  of  Lecdsr  Covp.  7x4. 

I  % 


{/)  Llewelyn    ▼.    Williams.     Cro.   Jsc^ 
358. 
(«)  AnoB.  X  Mod.  xSor 


116  Of  Term  Jar  Years,  absobOefy,    [Chap.  VI 

which  well  applies  to  the  lease  to  begin  from  the  nativity  of 
Lord  next  ensuing  if  not  to  the  former  (a). 

Where  a  lessee  for  an  hundred  years  made  a  lease  for  forty  years  ta 
B.  if  he  should  so  long  lire^  and  after  leased  the  same  lands  to  C.  &r- 
bendum  for  twenty-one  years  from  the  end  of  the  term  of  B.  to  begin 
and  be  accounted  from  the  date  of  these  presents :  and  the  question 
was,  if  the  lease  to  C.  should  be  said  to  begin  presently,  or  after  the 
term  of  B,  f  the  judges  were  clearly  of  opinion  that  the  lease  to  C. 
should  not  be  accounted  from  the  time  of  the  date^  but  from  the  end 
of  the  term  of  B.  because  by  the  first  words  it  is  a  good  lease  in  re- 
▼ersion  in  that  manneri  and  then  it  shall  not  be  made  roid  by  any 
subsequent  words,  or  as  Cicike  said,  the  last  words  ought  tor  be  con- 
strued to  giye  an  interest  as  a  fixture  interest  presently,  and  the  actiisl 
possession  after  the  expiration  of  the  first  forty  years  is  well  granted 
by  the  first  words  (J) 

A  lease  may  commence  at  one  day,  in  point  of  computation,  and  at 
another  in  point  of  interest  {e). 

Therefore,  a  tease  <<  to  hold  firom  a  day  past  for  fifty  years  then 
next  ensuing,  the  said  term  to  commence  and  begin  immediately  after 
the  determination  of  an  existing  lease  in  the  same  premises,''  was  not 
esteemed  uncertsun  as  to  its  commencement  (r). 

So,  a  lease  habendum  to  the  lessee  for  his  life,  which  term  shall 
begin  after  the  determination  of  a  previous  term  for  three  liv^s,  i» 
good  (J). 

So,  if  an  indenture  of  demise  bear  terte  25th  Marct,  1 5  Car.  and  is 
delivered  the  day  of  the  date,  and  the  habendum  is  from  and  after  the 
day  of  the  date  of  these  presents,  for  and  during  the  time  and  term 
of  seven  years  from  henceforth  next  and  immediately  following,  fully 
to  be  complete  and  endedi  this  lease  begins  in  computation  from  the 
delivery  of  the  deed,  which  was  the  day  of  the  date,  and  in  interest 
the  next  day  after  the  date,  and  so  all  the  words  will  have  an  ope- 
ration: for  it  appears  that  he  was  not  to  have  the  possession  till 
the  next  day  after  the  date,  by  the  words  habendum  from  and  i^er  the 
day  of  the  date,  which  excludes  die  day  of  the  date :  but  that  the 
seven  years  should  commence  by  computation  from  the  delivery,  vi%. 
from  henceforth,  which  refers  to  the  limitation  of  the  seven  years  (f ). 

A  lease  of  lands  by  deed,  since  the  new  style,  to  hold  from  the 
feast  of  St.  Michael,  must  be  taken  to  mean  from  new  Michaelmas  ^ 
and  cannot  be  shewn  by  extrinsic  evidence  to  refer  to  a  holding  from 
old  Michaelmas  {i). 

But  all  leases  for  years,  whether  they  begin  in  prasenti^  or  infistwro^ 


(tf)  Foot  n,  Berkley.  Sid.  46a 

(^)  Bac.  Abr.  tit.  Letiei.-  (L.  l.) 

\c)  Eoys  V.  DonnitlMrne.  %  Burr,  xx^ 


{i)  Uiideriiij  T,  Undterbty.   Cnw  EUs» 
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<nu3t  be  certain ;  that  i6»  they  must  have  a  certain  beginning,  and 
•certain  ending,  and  so,  the  continuance  of  the  term  must  be  certain  j 
(Otherwise  they  are  not  good  (a). 

Yet  if  the  years  be  certain,  when  the  lease  is  to  take  effect  in  in. 
terest  or  possession,  it  is  sufficient,  for  until  that  time  it  may  depend 
upon  an  uncertainty,  viz*  upon  a  possible  contingent  precedent  before 
St  begin  in  possession  or  interest,  or  upon  a  limitation  or  condition 
subsequent;*  but  in  case  it  is  to  be  reduced  to  a  certainty  upon  a  con- 
tingent precedent,  the  contingent  must  happen  in  the  lives  of  the 
parties :  and  though  there  appear  no  certainty  of  years  in  the  lease, 
yet  if  by  reference  to  a  certainty  it  may  be  made  certain,  it  is  suffi- 
cient (a). 

As,  if  a  lease  be  granted  for  twenty-one  years  after  three  lives  in 
being  ;  thaugh  it  be  uncertain  at  first  when  that  term  will  commence^ 
because  those  lives  are  in  being,  yet  when  they  die  it  is  reduced  to  a 
certainty  (*). 

So  if  j^,  seised  of  lands  in  fee,  grant  to  B.  that  when  B,  shall  pay 
to  A.  twenty  shillings,  that  from  thenceforth  he  shall  hold  the  land 
for  twenty-one  years,  and  after  B.  pays  the  twenty  shillings ;  in  this 
case,  B  shall  have  a  good  lease  for  twenty-one  years  from  thence- 
forth [c). 

So  if  A.  grant  to  B.  that  if  his  tenant  for  life  shall  die,  that  B,  shall 
have  the  land  for  ten  years,  this  is  a  good  lease ;  and  if  one  make  a 
lease  for  years  after  the  death  of  C.  if  C  die  within  ten  years ;  this 
is  a  good  lease  if  C.  die  within  the  ten  years,  otherwise  not  ^r). 

So  if  a  lease  for  years  be  made  of^  land  in  lease  for  life,  to  have 
and  to  hold  from  the  death  of  the  tenant  for  life ;— or  to  liave  and  to 
hold  from  Michaelmas  next  after  the  death  of  the  tenant  for  life  \ — or 
from  Aticbaelmas  next  after  the  determination  of  the  estate  of  the 
tenant  for  life  :  these  are  good  leases  (r). 

Even  if  one  make  a  lease  to  be  begin  after  the  death  of  J,  S.  and  to 
continue  until  Michailmas,  which  shall  be  anno  Domni  1650,  this  is  a 
good  lease  {c). 

So,  if  a  man  make  a  lease  to  B.  for  ninety  years  to  begin  after  the 
death  of  A.  on  condition  to  be  avoided  upon  the  doing  of  divers  acts 
by  others ;  and  afterwards  make  another  lease  of  the  land,  habendum 
after  the  determination  or  redemption  of  the  former  lease  \  it  seems 
this  is  a  good  lease  and  certain  enough  {d). 

Sb,  if  a  man  have  a  lease  of  land  for  an  hundred  years,  and  he 
make  a  lease  of  this  land  to  another,  to  have  and  to  hold  to  him  for 
forty  years,  to  begin  after  his  death;  this  is  a  good  lease  for  the  whole 
forty  years,  if  there  shall  be  so  many  of  the  hundred  years  to  come 


(«)  Shep.  Touch.  272. 
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at  the  time  of  the  death  of  the  lessor.  So  if  he  grant  all  his  estatej 
or  all  his  term^  or  all  his  interest,  in  the  premises  of  the  deed,  and 
then  say,  to  have  and  to  hold  the  land,  &c.  to  the  grantee  for  all  the 
residue  of  the  term  of  an  hundred  years  that  shall  be  to  come  at  the 
time  of  hi3  death ;  by  this  the  whole  estate  and  interest  of  the  grants 
in  the  land  doth  pass  presently,  by  these  words  in  the  deed :  and  if  in 
this  case  the  lessee  for  an  hundred  years  make  a  lease  of  the  land,  to 
have  and  to  hold  after  his  death  for  an  hundred  years ;  this  will  be  a 
good  lease  for  as  many  of  the  first  hundred  years  as  shall  be  to  come 
at  the  time  of  his  death  {a). 

So  if  A,  doth  make  a  lease  of  land  to  B.  for  so  many  years  as  B. 
bath  in  the  manor  of  Dale,  and  B.  hath  then  a  lease  for  ten  years  in 
such  manor ;  this  is  a  good  lease  for  ten  years  {a). 

So,  if  a  lease  be  made  during  the  minority  of  J.  S.  or  until  y.  S. 
shall  come  to  the  age  of  twenty-one  years,  these  are  good  leases ;  and 
if  J,  S.  die  before  he  come  to  his  full  age,  the  lease  is  ended.  So,  if 
a  man  make  a  lease  for  twenty-one  years,  if  J*  5.  live  so  long ;  or  if 
the  coverture  between  J,  5.  and  jD.  S.  shall  so  long  continue;  or  if 
y.  S.  shall  continue  to  be  parson  of  Dale  so  long ;  these  and  such 
like  these  leases  are  good  (a). 

If  one  make  a  lease  to  A.  for  twenty-one  years,  and  after  make 
another  lease  to  B.  for  years,  to  begin  from  the  end  and  expiration 
of  the  aforesaid  term  of  twenty^one  years  demised  to  A, ;  and  then 
the  lease  to  A,  is  determined,  either  by  an  express  surrender,  or  by  an 
implied  surrender  in  law,  as  by  ^.'s  acceptance  of  a  new  lease  for 
life  from  the  lessor,  the  lease  to  B.  shall  begin  presently ;  but  if  the 
lease  to  B,  had  been  to  begin  after  the  end  and  expiration  of  the  afore- 
said term  of  twenty-one  years,  there  the  lease  to  B,  shall  not  begin 
upon  the  surrender,  forfeiture,  or  other  determination  of  the  first  term 
to  A»  till  the  twenty-one  years  actually  run  out  by  efiluxion  of 
time ;  the  reason  of  which  difference  is,  that  in  the  first  case  the  word 
<<  term"  comprehends  as  well  the  estate  or  interest  in  the  land,  as  the 
time  for  which  it  is  demised,  and  therefore  the  second  lease  being 
limited  to  beginyr^m  the  end  and  expiration  of  the  aforesaid  term  of 
twenty-one  years,  whenever  the  term  is  determined,  the  lease  to  B. 
shall  begin ;  but  in  the  other  case  the  lease  to  B.  is  not  to  begin  till 
after  the  end  and  expiration  of  the  twenfy-one  years,  which  cannot 
be  ended  but  by  efiluxion  of  time  {b)» 

So,  it  was  held  that  a  proviso  in  a  lease  for  years  to  A,  to  re-enter 
if  lessee  died  within  the  term,  is  a  mere  condition,  and  hot  a  limita- 
tion ;  and  a  second  lease  habendum  cum  post  mortem  sive  per  morttm  sur^ 
sum  reddittonem  seu  forisfacturam  pradicti  A.  vacari  accidirit,  is  good,  and 
commences  when  the  first  term  is  determined  by  efiluxion  of  time  (c), 

(«)  Shep.  Touch.  374.  1      (0  Fish  ▼•  BelUmy.  Cfo.  Jao*  ;<• 

Ih)  Btf.  Abr,  tic.  Lcaset.  (U  1.)  I 
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So,  if  one  make  a  lease  to  another  for  so  many  years  as  J.  S.  ^hall 
name,  this  at  the  beginning  is  uncertain ;  but  when  y.  S.  hath  named 
the  years  (in  the  life-time  of  the  lessor),  this  ascertains  the  com- 
mencement and  continuance  of  the  lease  accordingly. — But  if  the  lease 
had  been  made  for  so  many  years  as  the  executors  of  the  lessor  should 
name,  this  could  not  be  made  good  by  any  nomination ;  because  to 
every  lease  there  ought  to  be  a  lessor  and  lessee  ;  and  here  the  nomination 
which  ascertains  the  commencement  not  being  appointed  till  after  the 
death  of  the  lessor,  makes  the  lease  defective  in  one  of  the  main  parts 
of  it,  viz.  a  lessor,  and  therefore  of  consequence  must  be  void ;  which 
is  also  the  reason  that  in  the  first  case  the  nomination  ought  to  be 
made  in  the  life-time  of  the  lessor,  and  not  by  J.  S.  after  his  death, 
for  then  it  will  be  void  {a). 

A  lease  in  reversion  of  several  parcels  of  land,  made  to  commence 
on  the  happening  of  several  contingencies,  shall  take  effect  and  com- 
mence respectively  as  those  contingencies  happen  (b). 

In  a  case  where  S,  had  a  lease  for  twenty-one  years  of  copyhold 
lands  to  commence  after  the  determination  of  the  estate  which  ji.  at 
that  time  had  therein,  and  the  widow  of  A.  being  entitled  to  her  free- 
bench,  happened  to  outlive  her  husband  twenty-one  years,  it  was  held 
by  the  Lord  Chancellor,  that  the  estate  of  the  wife  was  only  an  ex- 
crescence of  her  husband's  estate,  which  did  not  determine  till  the 
wife's  death,  at  which  time  the  lease  made  to  B,  should  commence 
and  continue  for  twenty-one  years  (/i). 

A  lease  for  years,  reserving  rent  «  after  the  rate**  of  18/.  a-year,  is 
▼Old  for  uncertainty. 

As  to  leases  void  for  uncertainty  in  respect  to  the  time  of  their 
commencement,  if  ji,  be  seised  of  land  in  fee,  and  lease  it  to  B.  for 
ten  years,  and  it  is  agreed  between  them  that  B,  shall  pay  to  jf.  100/. 
at  the  end  of  the  said  ten  years,  and  that  if  he  do  so  and  shall  pay  the 
said  100/.  and  100/.  at  the  end  of  every  ten  years,  that  then  the  said 
B,  shall  have  a  perpetual  demise  and  grant  of  the  premises  from  ten 
years  to  ten  years  continually  following  extra  memoriatn  hominum,  &c.; 
this,  although  it  be  a  good  lease  for  the  first  ten  years,  yet  it  is  void 
for  all  the  rest  for  uncertainty  [d). 

So,  if  the  lessor  grant  the  land  to  another,  to  have  and  to  hold  to 
him  for  and  during  all  the  residue  of  the  term  of  one  hundred  years 
that  shall  be  to  come  at  the  time  of  the  death  of  the  grantor,  this  is 
void  for  uncertainty:  had  he  granted  all  his  estate,  or  term,  or  interest, 
it  had  been  otherwise  {d). 

So,  it  is  said,  if  a  lease  be  made  to  A.  for  eighty  years,  if  he  live 
so  long,  and  if  he  die  within  the  said  term  or  alien  the  premises,  that 
then  his  estate  shall  cease  *,  and  then  he  doth  further  by  the  same 

(«)  Boc.  Abr.  tit.  Lctset.   (L.  ft.)  I      (r)  Puker  ▼.  Harris.  4  Mod.  7;. 
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deed  grant  and  let  the  premises  for  so  many  years  as  shall  remain 
unexpired  after  the  death  of  j1.  or  alienation  to  B.  for  the  residue  of 
the  said  term  of  eighty  years,  if  he  shall  live  so  long :  in  this  case  the 
lease  to  B.  is  void  \  for  after  the  death  of  ji,  the  term  is  at  an  end } 
but  if  he  say  for  the  residue  of  the  eighty  years,  it  is  otherwise  (a), 

SO|  a  lease  made  to  another  until  a  child  in  his  mother's  belly  shall 
come  to  the  age  of  twenty-one  years,  b  not  good  (a). 

So,  if  ji,  make  a  lease  to  fi.  for  so  many  years  as  ^.  and  J7.  or 
either  of  them  shall  live,  not  naming  any  certain  nufnbcr  of  years, 
this  cannot  be  a  good  lease  for  years  (a). 

So,  if  the  parson  of  Dale  make  a  lease  of  his  glebe  for  so  many 
years  as  he  shall  be  parson  there ;  this  is  not  certain,  neither  can  it 
be  made  so  by  any  means  ;  and  yet  if  a  parson  shall  make  a  lease 
from  three  years  to  three  years  so  long  as  he  shall  be  parson,  this  is 
a  good  lease  for  six  years,  if  he  continue  parson  so  long,  and  for  tbf 
residue  void  for  uncertainty. 

So,  if  I  make  another  lease  of  land,  until  he  be  promoted  to  a 
benefice ;  this  is  no  good  lease  for  years,  but  void  for  uncertainty  (a). 

So,  if  I  have  a  piece  of  land  of  the  value  of  aoA  per  armmih  and 
I  make  a  lease  of  it  to  another,  until  he  shall  levy  out  of  th^  profits 
thereof  tool,  this  is  no  good  lease  for  years,  but  void  for  uncertainty. 
—-But  if  J  have  a  rent-charge  of  20/.  fer  annum,  and  let  it  to  another 
until  he  shall  have  levied  looA  this  is  a  good  lease  for  five  years  (a)^ 

Note. — ^In  all  these  cases  of  "Uncertain  leases  made  with  limitations 
as  aforesaid,  as  until  such  a  thing  be  done,  or  so  long  as  such  a  thing 
continue,  &c.  if  livery  of  seisin  be  made  ypon  them,  they  may  be 
good  leases  for  life,  determinable  upon  the^e  contingencies,  albeit 
^hey  be  no  good  leases  for  years  (a). 

In  kases  for  years,  or  other  chattel  interests,  livery  of  seisin  is  not 
necessary  i  but  instead  thereof  an  actual  entry  is  requisite,  to  vest  the 
estate  in  the  lessee :  for  to  many  purposes  he  is  not  tenant  for  years 
^ntil  he  enter  (b). 

Before  entry  the  lessee  hath  but  an  intetesse  termini,  an  interest  of 
a  term,  and  no  possession ;  and  therefore  a  release,  which  enures  by 
way  of  enlarging  an  estate,  cannot  work  without  a  possession^  for 
before  possession  there  is  no  reversion.  Such  is  the  case  of  leases  at 
common  law;  for  if  it  be  so  framed  as  to  be  a  bargain  and  sale 
under  the  statute,  the  possession  is  immediately  executed  in  the  lessee^ 
so  diat  no  entry  is  necessary  (r). 

Yet  if  a  tenant  for  twenty  years  in  possession  make  a  lease  to  B^ 
for  five  years,  and  B,  enter,  a  release  to  the  first  lessee  is  good,  for 
he  bad  an  actual  possession,  and  the  possession  of  the  lessee  is  his 
possession.    So  it  is  if  a  man  make  a  lease  for  years,  the  remainder 

(*)  Shep.  Touch.  «73-4-5«.  I      (0  Ibid.  syo.  &  a.  s. 

(k)  %  BL  Com.  3i4*i44«    Co.  Lit  46.  b.  | 
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for  yeafSy  and  the  first  lessee  doth  epter,  a  release  to  hsm  in  the  re- 
mainder for  years  is  good  to  enlarge  his  estate.  A  release  therefore 
that  enures  by  enlarg;ement  cannot  work  without  a  possessbn ;  but 
an  actual  estate  ip  possession  is  not  necessary,  for  a  vested  interest 
suffices  for  such  a  release  to  operate  upon.-*But  lessee  may  release 
the  rent  reserved  before  entry,  in  respect  of  the  privity  (0). 

Neither  could  the  lessor  grant  away  the  reversion  by  the  name  of 
the  reversion  before  entry,  unless  the  lessee  attorned,  which  is  now 
unnecessary  {h). 

If  a  man  make  a  lease  for  a  thousand  years,  this  lease  is  perfecf 
by  the  delivery  of  the  deed  without  any  livery  of  seisin  (r). 

The  interest,  tntensse  termim,  which  the  lessee  hath  before  entry, 
is  grantable  to  another;  and  although  the  lessor  die  before  the  lessee 
enters  yet  the  lessee  may  enter  into  the  lands :  so,  if  the  lessee  die 
before  he  enter,  yet  his  executors  or  administrators  may  enter,  be- 
cause he  presently  by  the  lease  hath  an  interest  in  him  ;  and  if  it  be 
made  to  two,  and  one  die  before  entry,  his  interest  shall  survive  {J). 
This  interesse  termini  is  in  the  lessee,  whether  the  lease  be  made  tQ 
commence  immediately,  or  at  a  future  day  {e). 

This  entry  by  the  tenant  himself  serves  the  purpose  of  notoriety^i 
as  well  as  livery  of  seisin  from  the  grantor  could  have  done ;  wluch 
it  would  have  been  improper  to  have  given  in  this  case,  because  that 
solemnity  is  appropriated  to  the  conveyance  of  a  freehold  (f). 

When  the  lessee  therefore  has  actually  so  entered,  and  thereby  ac- 
cepted the  grant,  the  estate  is  then  and  not  before  vested  in  him,  and 
he  is  possessed,  not  properly  of  the  land,  but  of  the  term  of  years) 
the  possession  or  seisin  of  the  land  remaining  still  in  him  who  hath 
the  freehold  (/). 

Duration  of  a  Least  fir  Tears, — As  to  the  certainty  of  leases  for 
years  in  respect  of  their  continuance  or  duration,  this  ought  to  be 
ascertained  either  by  the  express  limitation  of  the  parties  at  the  time 
of  the  lease  made,  or  by  a  reference  to  some  collateral  act,  which 
may  with  equal  certainty  measure  the  continuance  thereof,  otherwise 
it  will  be  void  (^). 

If  a  man  make  a  lease  for  years,  without  saying  how  many,  this 
shall  be  a  good  lease  for  two  years  certain;  because  for  more  there  is 
no  certainty,  and  for  less  there  can  be  no  sense  in  the  words  (^). 

If  a  man  lease  lands  for  such  a  term  as  both  parties  shall  please, 
this  is  but  a  lease  at  will ;  because  what  that  term  will  be  is  utterly 
uncertain,  and  the  pleasure  of  the  parties  seems  to  be  limited  to 


(«)  a  Bl.  Com.  270.  &  n.  a. 
(*)  Ibid.  46.  b.  3. 
(0  Shep.  Touch,  aix, 
(<0  Co.  y^  46.  b. 


(f)    Com.  Dig.  tit.  Estttea.  (G.  X4-) 

(/)  %  BL  Com.  az4* 

(f )   B^c.  Abr.  tit  Leases.   (L.  3.) 
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attend  the  continuance  as  well  as  the  commencement  and  first  fixation 
thereof  (a). 

.  Soi  if  a  parson  make  a  lease  for  a  year,  and  so  from  year  to  year 
as  long  as  he  shall  continue  parson,  or  as  long  as  he  shall  live ;  this 
is  a  lease  for  two  years  at  least,  if  he  live  and  continue  parson  so 
long ;  and  after  the  two  years,  or  at  most  after  three  years,  but  an 
estate  at  will  for  the  uncertainty,  unless  livery  be  made  (a). 

A  parson  made  a  lease  of  his  rectory  to  one  for  three  years,  and  at 
the  end  of  those  three  years,  for  other  three  years,  ^nd  so  from  three 
years  to  three  years,  during  the  life  of  the  lessor ;  the  whole  Court 
held  it  clearly  a  lease  for  twelve  years ;  but  by  Doddridge^  if  the  lease 
had  been  for  the  years,  and  so  from  three  years  to  three  years,  and 
so  from  the  said  three  years  to  three  years,  this  had  been  but  a  lease 
for  nine  years;  because  the  words  «  from  tie  said  three  years"  tie  up 
the  rehtion  retrospectively  to  the  three  years  last  mentioned,  which 
make  in  all  but  six  years,  and  then  there  are  but  three  years  more 
added,  which  make  the  whole  but  nine  years;  and  for  the  words 
**  during  the  life  of  the  lessor,''  they  cannot  enlarge  it  to  any  further 
certain  number  of  years  by  reason  of  the  uncertainty  of  the  lessor's 
life,  and  therefore  beyond  the  twelve  years,  or  nine  years,  it  amounts 
only  to  a  lease  at  will,  unless  livery  were  made,  which  must  neces- 
sarily pass  a  freehold  determinable  upon  the  lessor's  death  (a). 

Yet  in  one  book,  where  a  lease  was  made  for  three  years,  and 
after  the  end  of  those  three  years,  for  other  three  years,  and  so  from 
three  years  to  three  years,  during  the  life  of  the  lessor,  this  was 
held  to  be  only  a  lease  for  nine  years;  because  the  words  <<  and  so 
from  three  years"  shall  be  referred  to  the  three  years  last  mentioned, 
for  otherwise  these  words  would  exclude  the  three  years  next  after 
the  six  years,  and  make  the  last  three  years  to  begin  aifter  nine  years, 
and  so  make  a  chasm  in  the  lease  by  shutting  out  the  three  years 
next  after  the  six  years,  so  as  for  the  three  last  years  ic  should  be 
only  a  future  interest :  which  case  seems  to  be  of  a  new  stamp,  and 
to  thwart  the  preceding  case  as^  to  the. resolution  of  it  being  a  lease 
for  twelve  years ;  and  there  Jones  and  JfHd  held,  that  a  lease  from 
three  years  to  three  years,  was  but  a  lease  for  three  years  to  com* 
mence  infisturo  (b). 

One  made  a  lease  for  three  years,  and  so  from  three  years  to  three 
years  until  ten  years  be  expired ;  this  was  resolved  to  be  a  lease  but 
for  nine  years,  and  that  the  odd  year  should  be  rejected,  because  that 
cannot  come  to  fall  within  any  three  entire  years  according  to  the 
limitation,  which  in  this  case  are  to  be  taken  altogether  as  one  year, 
or  else  so  much  of  the  limitation  as  cannot  come  within  that  descrip- 

(«)  Bsc  Abr.titJLcaiei.  (L.$0  I      W  lUd.  Tyrrmgliam  v.  Greens*  3  KcK 

I  760*  Tiiniin|bam  V.  Graj.  768. 
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tion  most  be  Rejected ;  4uid  this  seems  to  agree  with  Brook  [tit.  Lmmt^] 
and  Pbwdtftf  [Riports^  2739  522.  0«]  who  in  general  hold  a  limita* 
tion  in  that  manner,  from  year  to  year  for  forty,  fifty,  or  one  hundred 
years,  to  be  a  good  lease  for  the  whole  term,  because  there  is  no 
such  break  of  an  odd  year  at  the  latter  end  of  the  lease^  as  there  it 
in  the  other  case  (a). 

Where  the  lessor  demised  certain  freehold  and  copyhold  lands  at  an 
entire  rent,  habendum  to  so  much  as  freehold  for  twenty-one  years^ 
and  so  much  as  copyhold  for  three  years  (warranted  by  the  custom}^ 
and  covenanted  for  renewal  of  the  lease  of  the  copyhold  every  three 
years,  taiies  quoties^  during  the  twenty-one  years,  under  the  like  cove* 
nants ;  and  that  in  the  mean  time,  and  until  such  new  leases  should  be 
executed,  the  lessee  1  should  hold  the  said  land  as  well  copyhold  as 
freehold,  &c.  This  was  held  to  be  a  lease  of  the  copyhold  for  the 
three  years  only  {b). 

A  parol  demise  to  hold  from  year  to  year,  and  so  on  as  long  as  it 
shall  please  both  parties,  is  a  lease  for  two  years,  and  after  every 
subsequent  year  begun,  is  not  determinable  till  that  year  be  ended  (^). 

If  therefore  A.  demise  lands  to  B.  for  a  year,  and  so  from  year  to 
year;  this  is  not  a  lease  for  two  years  and  afterwards  at  will,  but  it  is 
a  lease  for  every  particular  year,  and  after  the  year  is  begun,  the  de- 
fendant cannot  determine  the  lease  before  the  year  is  ended.  But  in  a 
lease  at  will,  the  lessee  may  determine  his  will  after  the  payment  of 
his  rent  at  the  end  of  a  quarter,  but  not  in  the  beginning,  lest  his 
lessor  should  lose  his  rent.  In  that  case,  therefore,  the  question  seems 
to  have  been,  whether  after  the  third  year  commenced,  the  lessor  was 
entitled  to  the  whole  year's  rent,  and  Holt  held  that  he  was,  because 
the  tenant  could  not  determine  the  estate  in  the  middle  of  the  year ; 
and  the  expression  «  for  every  particular  year  does  not  mean  that 
such  a  lease  operates  as  a  distinct  demise  for  each  year  separately, 
but  that  when  any  year  has  commenced,  it  is  good  for  the  whole  of 
that  year  (J)/'. 

So,  where  A,  agreed  by  parol  to  sell  an  estate  to  B.  on  certain 
terms,  provided  B,  would  continue  C.  his  tenant  <<  not  for  one  year 
only,  but  from  year  to  year"  (C.  having  just  before  been  let  into 
possession  under  a  contract  for  the  purchase  of  the  estate,  which  he 
had  failed  to  pay  for  in  time,  and  had  therefore  forfeited  his  deposit  *,) 
and  A,  thereupon  agreed  to  take  C/s  forfeited  deposit  as  part  of  the 
purchase^money ;  A.  and  B.  afterwards  reduced  their  agreement  re« 
specting  the  purchase  into  writing,  in  which  no  notice  was  taken  of 


(«)  Bac  Abr.  tit.  Lciaes.   (L.  3.)  et  vide 

Manchester  Collc|e  v.  Traflford.  %  Show.  31. 

(i)  Fenar  ^  Castham  t.  Child.  2  M.  &  S. 

(^}  Less  V.  Strudw ick.  %  Sidk.  4x4.  Har- 


lit  V.  Evtiis.  K  Will.  s6a.  Dcna  d.  Jsckltn  v. 
Cartright.  4  Eatt.  JZ. 
(4  Birch  V.  Wright    zT.R.  aSo.    I'CfS 

r.  Scrudwick.  %  S4lk.  414* 
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fbe  fitqmlatioii  oomcerning  CU  tenanqr>  yet  it  was  hdd,  that  this 
ilipiilatioii^  being  cdlateral  to  the  written  agtecmenty  was  binding 
Vpoii  J9.  and  tliat  the  agieenaent  operated  as  a  tenancy  for  two  yeais 
^rtain  at  leasts  ihough  a  rent  was  not  then  mentioned,  but  was  to 
be  settled  afterwards;  and  that  the  tenancy  could  not  be  pot  an  end 
^  at  the  expiration  of  ithe  first  year  by  six  months'  notice  to  quit  {a). 

A  lease  ^  for  seven,  fourteen,  or  twenty-one  years,  as  the  lessee 
#haU  tl^ok  pKopor,'*  upon  which  the  lessee  enters  and  continues  in 
possession,  is  undoubtedly  a  good  lease  for  sereo  years,  whatever 
suiy  be  its  validity  as  to  the  two  pdier  eventual  terms  of  fourteen  and 
(wenty-one  years  (i), 

jSo,  a  lease  in  1785,  fior  three,  six,  or  nine  years,  determinable  in 
1788,  I79if  and  17949  is  a  lease  for  nine  years  determinable  at  the 
.end  of  three  or  six  years,  by  either  of  the  panics,  011  giving  reason^ 
^le  notice  to  quit  (f). 

An  agreement  to  grant  a  lease  for  seven,  fourteen,  or  twenty«one 
year9,  withput  paying  at  whpse  option,  gives  th^  option  to  the  lessee 
^one  (i/)« 

So  also  where  a  lease  is  granted  for  twenty-one  years,  determinable 
^t  jthe  end  pf  the  first  seven  or  fourteen,  without  saying  at  whose 
pption,  it  is  only  determinable  at  the  option  of  the  lessee  {e) ;  for  a 
grant  shall  always  be  tal^n  most  strongly  against  the  grantor. 

0»e  lets  a  stable  for  a  week  for  8/.  and  so  from  week  to  week  at  8/. 
^  week,  ^B  long  as  both  parties  pleased ;  this  was  held  at  most  but  a 
lease  for  three  weeks  certain,  and  for  the  residue  at  will  {/). 

Where  a  lease  is  to  two  for  forty  years,  if  they  so  long  live,  HoUe 
[in  his  reports,  309,  310,3  seems  to  think  that  this  does  not  determine 
by  the  death  of  one  of  them,  because  it  is  an  interest  in  both,  which 
shall  survive ;  but  the  other  books  are  against  it ;  because  their  life  is 
but  a  collateral  condition  and  limitation  of  the  estate,  which  therefore 
}s  broken  when  one  dies : — ^this  differs  therefore  from  a  lease  to  two 
persons  for  their  lives,  for  that  gives  an  estate  to  both  for  their  lives, 
and  both  have  an  estate  of  freehold  therein  in  their  own  right;  which 
consequently  cannot  determine  by  the  death  of  one  of  them,  for  then 
the  other  could  not  be  said  to  have  an  estate  for  his  life,  as  the  lease 
at  first  gave  it  {g). 

So,  where  one  made  a  lease  for  forty  years,  ^  if  his  infe  or  any  of 
their  issue  should  so  long  live :"  it  was  adjudged  that  the  lease  was 
pot  determined  by  the  death  of  one  of  them,  but  should  continue  till 
9II  were  dead  by  ro^son  of  the  disjunctive  ^,  which  goes  to  and  governs 


'    {a)  Legg  V.  Strudwick.  ft  Salk.  4x4.  Kar- 
ris V.  Evans,  i  WiU.  ft6ft.  Penn  d.  Jacklin  v. 
Cartwright.  4  East.  31. 
(t)  Ferguson  v.  Cornish*  ft  Burr.  lojl* 
(0  Qoodr^ht  d,  Hall  ▼,  Richardson.  3  T. 


(J)  Price  V.  Dyer,  ly  Vex*  356-i3« 
(f)  Dann  v.  Spurrier.  3  B.&  P.  399. 
(/)  Bac.  Abr.  tit.  Leases,  (L.  ^ 
(f )  Ibid.  {U  4.) 
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the  whole  Kmitation ;  bitt  if  the  words  had  been  «  if  his  wife  and 
isstfe  fiboold  so  lo0g  live/'  there  clearly,  by  the  death  of  any  of  them 
within  the  forty  years,  the  term  had  been  at  an  end,  by  reason  of  the 
copulatire  and,  which  conjoins  all  together,  and  makes  all  their  litea 
jointly  the  measure  of  the  estate  (a), 

A  lease  was  for  twenty-onfe  years,  if  the  lessee  lived  so  long  and 
Continued  in  the  lessor's  service ;  the  lessor  dies  ;  and.  Whether  the 
term  was  determined  ?  Was  the  question.  Three  of  the  Justices  held, 
that  the  lease  continued ;  for  there  is  not  any  laches  in  the  lessee  that 
he  did  not  serve,  but  it  is  the  act  of  God  that  he  did  not  serve  any 
kmgef  :  but  the  fourth  was  strongly  against  it ;  because  it  is  a  limita* 
don  to  the  estate,  that  it  shall  not  continue  longer  than  he  serves  (3). 

If  a  person,  having  an  interest  for  three  years  only,  make  a  lease 
for  fire  years,  it  would  be  good  for  the  three  yeaf s :  for  where  an 
aathority  is  given  to  any  one  to  execute  any  act,  and  he  executes  ic 
contrary  to  the  effect  of  his  authority,  this  is  utterly  void  $  but  if  he 
aecute  his  authority,  and  withal  go  beyond  the  limits  of  his 
warranty  this  is  void  for  that  part  only  wherein  he  exceeds  hiaf 
authority  (r). 

If  a  lease  be  made  for  life  or  years  to  J.  and  afterwards  the  lessor 
make  a  lease  for  years  to  B.  regularly,  this  concurrent  lease  fo  B.  is  a 
good  lease  at  least  for  so  many  years  of  the  second  lease  as  shall  be  td 
come  after  the  first  lease  is  determined  according  to  the  agreement  i 
as  if  the  £rst  lease  to  jt.  be  for  twenty  years,  and  the  second  lease  to 
B.  be  for  thirty  yearSi  and  both  begin  at  one  time,  in  this  case  the 
second  lease  is  good  for  the  last  ten  years  (i/)« 

If  the  lord  of  a  manor  may,  by  the  custom  grant  copyhold  estates^ 
''  to  three  persons  habendum  to  them  successively,  as  they  shall  be 
named  and  not  otherwise,"  a  surrender  to  J,  for  his  own  life,  and  for 
the  lives  of  B.  and  C  is  warranted  by  the  custom  (^). 

Although,  as  hath  been  said,  a  lease  for  years  must  have  a  certaitf 
beginning,  and  a  certain  end,  yet  the  continuance  thereof  may  be 
uncertain,  for  the  same  may  cease  and  revive  again  in  divers  cases.  A» 
if  tenant  in  tail  make  a  lease  for  years  reserving  20/.  and  after  take  a 
wife  and  die  without  issue ;  now  as  to  him  in  the  reversion  the  lease 
is  merely  void :  but  if  he  endow  the  wife  of  tenant  in  tail  of  the  land 
(as  she  may  be  though  the  estate  tail  be  determined)  now  is  the  lease 
as  to  tenant  in  dower  (who  is  in  of  the  estate  of  her  husband)  revived 
again  as  against  her,  for  as  to  her  the  estate  tail  continues,  for  she 
shall  be  attendant  for  the  third  part  of  the  rent-services,  and  yet  they 
were  extinct  by  act  m  law  (/)•   So  it  is,  if  tenant  in  uil  make  a  lease 

(•)  Lord  Vtiii't  Cue.  Cro.EUs.a69.  Co.  I  (J)  Shep.T0ucb.175. 

Ltet.  %%s.  (a.)  I  («)    Smtrtle  ▼.  Penhallow.  6  Mod.  73. 

{h)  Wfoifinrd  v.  Oylo.  Ore.  EUs.  643.     I  (/)  Qo.  Lit.  46. 
(0  BuH  N.  P.  xo6t  Comp.  Copy.  93.       I 
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bt  jetit  at  before,  and  die  wichottt  issue,  his  wife  ensient  witb  a  soof 
and  he  in  the  revemon  enter,  against  whom  the  lease  is  Toid  i  but 
ator  the  son  be  born  the  lease  is  good,  if  it  be  made  according  to  the 
ataCttte,  and  otherwise  is  roidable.  So,  if  tenant  in  fee-simple  take  a 
wife,  and  then  make  a  lease  for  years^  and  die,  and  the  wife  be 
endowed ;  in  this  case  she  shall  avoid  the  lease,  but  after  her  decease 
the  lease  shall  be  in  force  again  (a). 

So,  a  rent*charge  for  life  is  suspended  hj  the  acceptance  of  a  lease 
of  the  land ;  and  hj  the  surrender  of  such  lease,  revives  ^pun  (^)« 

Termination  of  a  Liose  far  Tears, — ^Wiih  respect  to  the  termination 
of  a  lease,  a  demise  may  be  determined  by  either  of  these  circum« 
stances  occuning  \  namely,  by  the  period  expiring  during  which  the 
premises  were  leased,  which  may  take  place  upon  the  contingency, 
if  there  be  any,  happening ;  by  surrender  to  the  lessor ;  by  cancellation 
of  the  deed  \jieqm  qiuere  .^];  by  condition  within  the  deed  or  indorsed 
thereon ;  or  by  forfeiture  for  the  breach  of  some  contract  express  or 
implied. 

!•  Termination  by  Effluxion  rf  Time. — ^The  common  means  whereby 
a  lease  determines,  is  by  the  period  expiring  for  which  the  lands,  8cc» 
wese  demised ;  or  upon  the  contingency  happening  that  was  to  create, 
as  it  were,  such  period ;  as  where  a  lease  is  made  during  the  minority 
cf  y.  S.  when  J.  5.  comes  to  his  full  age  the  lease  terminates  ^  or  if 
he  die  before,  it  is  ended. 

Where  a  lease  is  expired,  the  tenant  still  continues  liable,  unless  he 
deliver  up  complete  possession  of  the  premises,  or  the  landlord  accept 
of  another  in  his  room  U). 

The  circumstance  of  the  landlord  signing  a  notice,  by  which  a 
tenant,  whose  lease  is  expired,  (Mrders  his  under-tenant  to  pay  his  rent 
to  him  in  future,  is  not  evidence  of  his  agreement  to  accept  him  as 
his  tenant,  unless  it  be  proved  that  he  knew  the  contents  of  the 
notice  (c). 

2.  Termination  by  jlffr^vr.— Another  means,  whereby  a  lease  for  years 
may  be  defeated,  is  by  way  of  merger,  that  is,  when  there  is  an  union 
of  the  freehold  or  fee  and  term  of  years  in  one  person  at  the  same 
rime  %  in  which  case  the  greater  estate  merges  or  drowns  the  lesser 
because  they  are  inconsistent  and  incompatible  (</}. 

Thus,  if  a  lease  for  years  be  made  to  commence  after  the  death  of 
jt»  and  the  grantee  of  the  inheritance  afterward  make  a  lease  for 
years  to  B*  and  then  the  lessee  of  the  future  interest  assign  to  the 
grantee  of  the  inheritance,  the  future  interest  is  drowned  in  the 
inheritance  (#). 

Lord  Coke  lays  it  down  for  a  general  rule,  that  one  cannot  have  a 

(a)  3sH.8.cs8.    Shtp.  Touch.  a75« 
(i)  Peto  ▼•  Pembaton.  Cro.  Cir.  zoz. 
(tf)  Harding  t.  Cictbora.  i  £^  R.  57, 
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term  for  years  in  lus  own  right  and  freehold  in  aider  dmt^  but  thaf 
his  own  term  shall  drown  in  the  freehold }  and  puts  diese  cases :  If  a 
mani  lessee  for  years,  intermarry  with  the  feme  lessor,  this  shall 
meige  and  drown  his  own  term  for  years ;  but  if  a  feme  lessee  for 
years  intermarry  with  the  lessor,  her  term  is  not  thereby  drowned ; 
because,  says  he,  one  may  have  a  term  of  years  in  outer  droit,  and  a 
freehold  in  his  own  right,  as  the  husband  in  this  case  shall  have.  So 
if  lessee  for  years  make  the  lessor  his  executor,  the  term  is  not  thereby 
drowned,  because  the  lessor  hath  the  term  in  outer  droit.^So  also,  if 
the  master  of  an  hospital,  being  a  sole  corporation,  by  the  consent  of 
hb  brethren  make  a  lease  for  years  of  the  possession  of  the  hospital, 
and  afterwards  the  lessee  for  years  be  made  master,  tlie  term  is  drown- 
ed eausd  qud  suprd  /  but  if  it  had  been  a  corporation  aggregate,  the 
making  of  the  lessee  master  had  not  extinguished  the  term,  no  more 
than  if  the  lessee  had  been  made  one  of  the  brethren :  yet  if  a  lessee 
for  years  of  the  glebe  be  made  parson,  the  term  is  merged  by  reason 
of  the  union  of  the  term  and  freehold  in  him  to  his  own  right  and 
use,  though  he  has  them  in  several  capacities  (a). 

But  this  rule  seems  to  admit  of  divers  exceptions ;  for  if  a  husband 
be  possessed  of  a  term  in  his  own  right,  and  the  inheritance  descend 
to  his  wife,  the  term  will  not  merge  by  his  descent  in  outer  droit  j  for 
it  was  by  act  and  operation  of  law  (b)*    So  if  a  lease  had  been  made 
upon  trust,  for  the  advancement  of  such  a  woman,  and  the  lessee  bad 
after  intermarried  with  that  woman,  and  then  the  inheritance  had  de« 
scended  to  her ;  this,  it  was  agreed,  would  not  merge  the  term,  but 
he  might  clearly  dispose  thereof  to  the  purpose  intended ;  because  he 
had  it  in  outer  droit  and  to  another  use.— So,  it  seems  to  be  agreed, 
that  if  a  man,  being  possessed  of  a  term  for  years  in  right  of  his  wife, 
purchase  the  inheritance,  that  by  this  the  term  for  years,  though  in 
right  of  his  wife,  is  merged  and  extinct,  because  the  purchase  was  the 
express  act  of  the  husband,  and  therefore  amounts  in  law  to  a  dispo- 
sition of  the  term,  by  reason  of  the  merger  consequent  thereupon : 
bat  a  bare  intermarriage  of  the  feme  termor  with  the  reversioner  will 
not  work  a  merger  of  the  term,  because  by  the  intermarriage  the  term 
is  cast  upon  the  husband  by  act  of  law,  without  any  concurrence  or 
immediate  act  done  by  him  to  obtain  the  same  ;  and  therefore,  in  such 
case,  the  law  will  preserve  the  term  in  the  same  plight  as  it  gave  it 
to  the  husband,  till  he  by  some  express  act  destroys  it,  or  gives 
it  away  (a). 

Where  however  the  husband  himself  is  lessee  for  life,  and  inter- 
marries with  the  lessor,  this  merges  his  own  term,  because  he  thereby 
draws  to  himself  the  immediate  reversion^  in  nature  of  a  purchase  by 

(«}  Bic Abr. tic LoMS.  (R.)    Co>l4tt.  I     (I)  Pktt  ▼.  Sletp.  Cxo.Ik.  S7^ 
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his  6wn  volttfttary  acty  and  so  underiniiies  his  own  tenn ;  wheceatf 
in  the  other  case,  the  term  existing  in  the  fetae  till  the  intennaniage, 
is  not  thereby  so  drawn  out  of  her,  or  annexed  to  the  freehold  as  to 
merge  therein ;  because,  that  attraction  which  is  only  by  act  of  law 
tonseljuent  upon  the  marriage,  would,  by  merging  the  term,  do  wrong 
to  a  feme-covert,  and  so  take  the  term  out  of  her,  though  the  husband 
did  no  express  act  to  that  purpose,  which  the  law  will  not  allow4 
But  in  such  case,  if  the  feme  should  survive,  and  haVe  dower  of  these 
lands,  this  seems  a  merger  of  her  term  for  a  third  part  at  least ;  be<< 
cause  now  she  hath  the  term  and  freehold  both  in  her  own  right,  and 
then  the  accession  of  the  freehold  must  pro  tanU  merge  and  drown  the 
term  (a). 

But  if  a  feme*executrix  take  husband,  and  the  husband  after  pur* 
chase  the  reversion,  and  die,  yet  the  feme  surviving  shall  not  have 
the  term  to  any  other  purpose  but  as  assets  to  pay  debts  ^  for  as  to  any 
right  of  her  own  therein,  the  term  is  extinct  by  such  purchase  of  the 
hurband,  because  that  was  his  own  express  voluntary  act,  and  there- 
fore amounts  to  a  dispontion  of  the  term  by  the  merger  wrought 
thereupon  {a\ 

pne  lets  lands  to  A.  for  life,  and  twenty  years  over,  and  after  let^ 
the  same  lands  to  B.  for  forty  years,  to  commence  after  the  death  of 
A*  and  the  end  of  the  said  twenty  years  \  then  B.  intermarries  with 
A.  and  A.  dies,  and  B.  the  husband  hath  the  term  for  twenty  year$, 
yet  his  term  of  forty  years  b  not  surrendered  by  it,  because  that  iras 
not  begun,  but  was  a  future  inUresie  termini,  to  begin  wholly  aftet  thi 
first  lease  ended ;  so  there  was  no  union  at  all  of  the  terms  (i). 

Land  was  given  to  the  husband  and  wife,  and  to  the  heirs  of  the 
husband ;  the  husband  makes  a  lease  for  years,  and  dies>  and  the  wife 
entets  and  intermarries^  with  the  lessee :  it  was  holden  that  this  term 
was  not  extinct,  because  the  entry  of  the  wife  put  a  total  interruption 
to  the  interest  of  the  lessee,  and  avoided  the  term  entirely  as  to  herself, 
because  she  v^as  in  of  the  freehold  by  survivorship  paramount  the 
lease,  and  then  the  lease  cannot  take  place  again  till  after  her  death 
against  the  heirs  of  her  husband,  and  whether  she  will  outlive  the 
term  or  not  is  uncertain  j  so  that  during  her  life,  the  lessee  had  no 
interest,  but  only  a  bare  possibility,  which  cannot  be  touched  or  hurt, 
by  the  intermarriage,  but  continues  just  as  it  was  before  (a). 

As  more  particular  notice  of  cases  touching  this  matter  would  tend 
little,  if  at  all,  to  elucidate  the  subject  of  this  work,  we  shall  meielj 
mention,  that  a  Court  of  law  cannot  mexge  estates  unless  it  find  them 
in  the  same  person,  and  acquired  (subject  to  some  exceptions)  in  the 
same  right.  But  courts  of  equity  look  into  the  beneficial  interests  and 
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views  of  parties^  and  do  not  regard  whether  the  estates  are  strictly  in 
the  same  person,  or  in  different  persons.  Hence  it  is  a  general  rule 
with  these  G^urts,  that  where  the  owner  of  an  estate  becomes  entitled 
to  a  charge  upon  it  secured  by  a  term  of  years,  such  term  shall  sink 
for  the  benefit  of  the  heir.  Thus,  though  the  owner  were  a  lunatic, 
the  term  shall  merge ;  for  as  between  his  mere  absolute  real  and  per- 
sonal representatives,  no  equity  can  exist. —But  exceptions  to  this  rule 
are  admitted  in  several  instances. 

3*  Termination  iy  Surrender. — A  third  mode  by  which  a  lease  may  be 
made  to  determine,  is  by  surrender,  which  properly  is  a  yielding  up  of 
an  estate  for  life  or  years  to  him  that  hath  the  immediate  estate  in 
reversion  or  remainder,  wherein  the  estate  for  life  or  years  may  drown 
by  mutual  agreement  {a) :  and  it  differs  from  a  release  in  this  respect^ 
that  the  release  operates  by  the  greater  estate  descending  upon  the 
less ;  whereas  a  surrender  is  the  falling  of  a  less  estate  into  a  greater  {i). 
A  surrender  is  made  by  these  words,  <<hath  surrendered,  granted 
and  yielded  up."  The  surrenderor  must  be  in  possession,  and  tlie 
surrenderee  must  have  a  higher  estate,  in  which  the  estate  surren- 
dered may  merge :  therefore  tenant  for  life  cannot  surrender  to  him 
in  remainder  for  years.  In  a  surrender  there  is  no  occasion  for  livery 
of  seisin  ;  for  there  is  a  privity  of  estate  between  the  surrenderor  and 
the  surrenderee,  the  particular  estate  of  the  one  and  the  remainder  of 
the  other  being  one  and  the  same  estate  ;  livery  therefore  having  been 
once  made  at  the  creation  of  it,  there  is  no  necessity  for  having 
it  afterwards  (r). 

If  an  estate  be  surrendered,  the  whole  estate  is  determined  without 
other  ceremony ;  and  as  to  the  parties  themselves,  it  will  be  deter- 
mined to  all  intents  {d). 

By  the  Statute  of  Frauds  and  Perjuries  (29  Car.  2.  c,  3.)  it  is  pro- 
vided, that  no  leases,  estates,  or  interests,  either  of  freehold  or  term 
of  years,  shall  be  surreifdered,  unless  it  be  by  deed  or  note  in  writing, 
signed  by  the  party  so  surrendering  or  their  agents  thereunto  lawfully 
authorized  by  writing,  or  by  act  and  operation  of  law.  s.  3. 

It  ^zs  held  that  a  lease  for  years  cannot  be  surrendered  by  cancel- 
ling the  indenture  without  writing  ;  because  the  intent  of  the  statute 
was  to  take  away  the  manner  they  formerly  had  of  transferring  in- 
terests in  lands,  by  signs,  symbols,  and  words  only ;  and  therefore, 
as  a  livery  and  seisin  on  a  parol  feoffment  was  a  sign  of  passing  the 
freehold,  before  the  statute,  but  is  now  taken  away  by  the  statute,  so 
the  cancelling  a  lease  was  a  sign  of  a  surrender  before  the  statute,  but 
is  now  taken  away,  unless  there  be  a  writing  under  the  hand  of  the 
party.-^It  has  also  been  held,  that  the  statute  does  not  make  a  deed 

(a)  Co.  Lit.  .33  7.  I      {(f)  Com.  Dig.  tit.  Surrender,  (L.  I.)  Coi 
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absolutely  necessary  to  a  surrender  ;  for  it  directs  it  to  be  madeeithet 
by  deed  or  note  in  writing,  which  note  in  writing,  though  not  a  deed, 
must,  it  is  conceived,  be  stamped,  according  to  stat.  23  G.  3.^.  58./. 
I .  which  imposes  a  duty  on  <<  any  conireyance,  surrender  of  grants 
or  offices,  release,"  &c.  and  the  surrender  of  a  lease  is  the  surrender 
of  a  grant,  and  is,  as  it  were,  a  re-demise  {a). 

It  seems  that  this  provision  of  the  Statute  of  Frauds  extends  to 
leases  by- parol. 

Where  a  landlord  said  to  his  tenant  (who  held  under  a  parol 
demise)  in  the  middle  of  a  quarter,  "you  may  quit  when  you 
please,"  and  the  tenant  accordingly  left  the  premises  a  few  days 
afterwards,  it  was  ruled  by  Lord  Ellenborough^  C.  J.  that  the  tenant 
was  notwithstanding  liable  for  the  rent,  for  that  the  tenancy  was  not 
determined  by  such  parol  licence ;  for  there  was  a  subsisting  term, 
which  by  the  Statute  of  Frauds  could  only  be  determined  by  a  note 
in  writing  or  by  operation  of  law ;  and  on  a  motion  for  a  n^w  trial 
the  Court  of  King's  Bench  confirmed  his  direction  (3).  And, 
although  the  authority  of  this  case  was  afterwards  doubted  by  Gibbs^ 
C.  J.  in  the  Court  of  Common  Pleas  (r).  Tet  it  was  recognized  and 
confirmed  in  a  subsequent  case  by  Lord  Ellenborough^  C.  J.  sitting  at 
nisi prius  [d).  But  where  the  landlord  in  the  middle  of  a  quarter 
accepted  from  the  tenant  the  key  of  the  house  demised,  upon  a  parol 
agreement,  that  upon  her  then  giving  up  possession  the  rent  should 
cease,  and  she  never  afterwards  occupied  the  premises,  it  was  held 
that  an  action  for  use  and  occupation  could  not  be  maintained  against 
the  tenant,  for  the  time  subsequent  to  his  accepting  the  key  (r). 

Where  A.  being  tenant  from  year  to  year,  underlet  the  premises  to 
B,  and  the  original  landlord,  with  the  assent  of  A,y  accepted  B.  as  his 
tenant,  but  there  was  no  surrender  in  writing  of  B!%  interest,  and 
rent  being  subsequently  in  arrear  the  landlord  distrained  on  B*s  goods, 
held  that  these  circumstances  constituted  a  valid  surrender  of  A*z 
interest  by  act  and  operation  of  law  [e).  It  seems  also,  that  an 
agreement  between  a  landlord  and  a  tenant  from  year  to  year  that 
another  tenant  shall  be  substituted  in  his  place,  who  is  accordingly 
substituted,  operates  as  a  surrender  of  the  tenant's  interest  [f). 

But  where  a  party  having  under  a  written  agreement  taken  premises 
for  seventeen  years,  at  a  yearly  rent  and  entered,  and  in  18 13  the  land- 
lord contracted  to  sell  the  fee  to  a  third  person,  who  thereupon 
bought  from  the  tenant  the  residue  of  the  term,  and  without  the  assent 
of  the  landlord  put  in  a  new  tenant,  who  occupied  two  years,  when 
the  contract  for  the  sale  of  the  fee  was  rescinded.    It  was  held  diac 
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inasmuch  as  the  landlord  had  not  assented  Co  the  change  of  the  tenancy^ 
there  bad  been  no  surrender  of  the  original  tenant's  interest,  and 
that  he  was  notwithstanding  the  circumstances  still  liable  to  the  land- 
lord for  the  rent  from  1813  to  the  end  of  the  term  (^). 

As  to  what  estate  a  surrender  may  operate  upon,  it  was  once 
doubted  whether  years  could  merge  in  years  ;  but  it  seems  to  be  now 
settled,  that  if  a  term  in  reversion  be  greater  than  a  term  in  posses- 
sion, the  greater  would  merge  the  lesser,  as  ten  years  may  be  surren- 
dered and  merge  in  twelve  or  fourteen  years  {h). 

Even  though  the  reversion  were  for  a  less  number,  of  years,  yet  the 
surrender  would  be  good,  and  the  first  term  merged ;  as  if  one  were 
the  lessee  for  twenty  years,  and  the  reversion  expectant  thereupon 
were  granted  to  one  for  a  year,  who  granted  it  over  to  the  lessee  for 
twenty  years,  this  would  work  a  surrender  for  the  twenty  years'  term, 
as  if  he  had  taken  a  new  lease  for  a  year  of  his  lessor :  for  the  rever- 
sionary interest  coming  to  the  possession  merges  it,  and  the  number 
of  years  is  not  material,  for  as  he  may  surrender  to  him  who  hath 
the  reversion  in  fee,  so  he  may  to  him  who  hath  the  reversion  for  any 
lesser  term  (r )• 

It  was  held  therefore,  that  where  lessee  for  twenty  years  makes  a 
lease  for  ten  years,  and  the  lessee  for  ten  years  surrenders  to  his  lessor, 
viz.  to  the  lessee  for  twenty  years,  that  this  is  good,  and  the  lessor 
shall  have  so  many  of  the  years  as  were  then  to  come  of  his  former 
term  of  twenty  years,  that  is,  as  it  seems,  so  many  years  as  were  to 
cohie  of  his  reversion  shall  now  be  changed  into  possession  {d). 

Whether  a  lease  for  years  in  possession  may  be  surrendered  so  as  to 
be  merged  in  a  lease  in  remainder,  be  the  term  in  remainder  greater 
or  lesser  than  the  term  in  possession,  seems  to  be  no  where  settled  : 
an  estate  for  life  however  cannot,  it  is,  conceived,  be  surrendered  to 
or  merge  in  a  reversion,  if  it  be  only  for  years,  but  this  is  held  other- 
wise elsewhere  {b). 

Surrenders  in  law,  or  implied  surrenders,  are  excepted  in  the  Statute 
of  Frauds,  and  remain  as  they  did  at  common  law,  if  the  lease, 
which  18  to.  draw  out  such  surrender,  be  in  writing  pursuant  to  that 
statute  (/). 

As  to  the  surrender  in  law  of  leases  in  possession,  this  is  wrought 
by  acceptance  of  a  new  lease  from  the  reversioner,  either  to  begin 
presently,  or  at  any  distance  of  time  during  the  continuance  of  the 
first  lease  :  the  reason  why  such  acceptance  of  a  new  lease  amounts 
to  a  surrender  and  determination  of  the  first  is,  because  otherwise  the 
lessee  would  not  have  the  full  advantage  that  he  had  contracted  for  by 
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acceptance  of  the  second  lease,  if  the  first  should  stand  in  the  waf 
and  consume  any  of  those  years  comprised  in  the  second  lease :  for 
which  reasoni-  and  to  enable  the  lessor  to  perfect  and  make  good  hb 
second  contract,  the  lessee  must  be  supposed  to  waive  and  relinquish 
ail  benefit  of  the  first  {a\ 

If  therefore  lessee  for  life,  or  years,  take  a  new  lease  of  him  in  re- 
version, of  die  same  thing  in  particular  contained  in  the  former  lease 
for  life  or  years,  this  is  a  surrender  in  law  of  the  first  lease.  For  this 
purpose  it  is  not  necessary  that  the  surrenderor  be  in  possession,  for 
if  a  lease  be  to  commence  at  Michaelmas  next,  and  the  lessee  take  a 
new  lease  before  Michaelmas^  this  is  a  surrender  in  law  of  the  first 
lease  {b\ 

So,  if  lessee  for  years  accept  a  new  lease  from  the  guardian  in 
tocage  (r)* 

So,  if  lessee  for  twenty  years  take  a  lease  for  ten  years,  to  begin 
at  Michaelmas^  there  is  no  doubt  but  that  the  term  of  twenty  years  is 
surrendered  or  determined  presently ;  for  by  the  lessee's  acceptance 
he  allows  the  lessor  able  to  let  the  land  during  the  other  lease,  and 
indeed  by  such  acceptance  the  lessor  hath  power  to  make  a  new  lease 
during  the  former,  and  at  the  time  of  the  lease  making  (a). 

Where  a  lease  was  granted  for  twenty-one  years,  with  a  pnrriso 
that  it  should  be  determinable  by  the  lessee  or  lessor  at  the  end  of  the 
first  seven  or  fourteen  years,  and  a  memorandum  was  indorsed  six 
years  after  the  execution  of  the  lease,  ^  of  its  being  agreed  between 
the  parties  previously  to  the  execution,  that  the  lessor  shall  not  dis- 
possess nor  cause  the  lessee  to  be  dispossessed  of  the  said  estate,  but 
to  have  it  for  the  term  of  twenty-one  years  from  this  present  timci** 
which  memorandum  was  signed  by  the  parties  and  stamped  with  a 
kase  stamp,  but  not  sealed ;  it  was  held  that  the  memorandum  did 
not  operate  as  a  new  lease  and  a  surrender  of  the  first  lease  (i/). 

If  there  be  two  lessees  for  life,  or  years,  and  one  of  them  take  a 
new  lease  for  years,  this  is  a  surrender  of  his  moiety ;  whereby  it 
appears  that  a  surrender  in  law  may  be  made  of  some  estates  which 
cannot  be  surrendered  by  a  surrender  by  deed ;  for  potior  est  disposith 
legis  quam  hominis  {e). 

But  the  reversion  of  the  surrenderee  must  be  an  immediate  rever- 
sion {/). 

If  therefore  A.  let  to  JB.  for  ten  years,  who  lets  to  C.  for  five  years, 
C.  cannot  surrender  to  A,  by  reason  of  the  intermediate  interest  of  B. 
but  in  such  a  case  B.  may  surrender  to  A^  and  after  so  many  years  C 


(ff)  B«c.  Abr.  ti$«  Leases.  (S.  3.)  Ive  ▼. 
Stmi.  Cro.  Elis.  $%!,  Hutchins  y.  Martin. 
Cro.  Elis*  605. 

(b)  Shep.  Touch.  30r. 

((}  Com.  Dig.  tit.  Surresder.  (L.  I.) 


(4/)  Goodright  d.  NkfaolU  v.Mar|^.  4  M. 

fcS.30. 

{e)  Shep.  Touch.  30a. 

(/)  Paramour  t.  Yardley,  Plowd.  539-541* 
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likcwisei  because  then  his  lease  ibr  five  years  is  become  immediate  to 
the  reyersion  of  A,  (a). 

Where  the  lessee  for  years  of  a  house  accepts  a  grant  of  the 
custody  of  the  same  houscj  it  is  a  surrender,  and  has  been  so  ad« 
judged ;  for  the  custody  of  the  same  thing  which  was  let  before,  is 
another  interest  in  the  «ame  thing  leased,  and  cannot  stand  with  the 
first  lease  (^). 

If  the  first  lease  be  of  the  land  itself,  and  the  second  lease  is  of  the 
vesture  of  the  same  landj  this  is  held  to  be  a  surrender  of  the  first 
lease. 

So,  if  the  lessee  accept  a  grant  of  common,  or  rent  out  of  the 
same  land,  to  commence  at  a  certain  day  within  the  term  (r). 

So,  if  the  grantee  of  an  office  accept  a  new  grant  of  the  same  office^ 
it  will  be  a  surrender  (c). 

Lessee  for  years  to  begin  presently  cannot,  till  entry  or  waiver  of 
the  possession  by  the  lessor,  merge  or  drown  the  same  by  any  express 
surrender ;  because  till  entry  there  is  no  reversion  wherein  the  posses- 
sion may  drown  :  but  if  the  lessee  had  entered,  and  assigned  his  estate 
to  another,  such  assignee  before  entry  might  have  surrendered  his 
estate  to  the  lessor,  because  by  the  entry  of  the  lessee  the  possession 
was  severed  and  divided  from  the  reversion,  which  possession,  being 
by  assignment  transferred  to  the  assignee,  may  without  other  entry  be 
surrendered,  and  drown  in  the  reversion  [d). 

If  there  be  two  joint-tenants,  and  one  of  them  have  the  particular 
estate,  and  the  other  the  fee-simple  ^  as  where  an  estate  is  limited  to 
two  and  the  heirs  of  one  of  them,  and  he  that  hath  the  estate  for  life 
aliens  his  part  to  a  stranger,  in  this  case  the  alienee  may  surrender  to 
the  other  joint-tenant; — so,  if  there  be  three  joint-tenants  for  lifcg 
and  the  fee-simple  is  limited  to  the  heirs  of  one  of  them,  and  one  of 
the  joint-tenants  for  life  releases  to  the  other,  and  he  to  whom  this 
release  is  made  surrenders  to  him  that  hath  the  fee-simple,  this  is  a 
good  surrender  of  a  third  part.— But  otherwise  one  joint-tenant  can- 
not surrender  to  another  joint-tenant,  although  he  who  makes  the  sur- 
render be  tenant  for  life,  and  he  to  whom  it  is  made  be  tenant  in  fee- 
simple  (#)• 

One  executor  may  surrender  an  estate  or  lease  for  years,  which  the 
executors  have  in  the  right  of  their  testator  (e). 

But  if  one  enter  into  land,  and  make  a  lease  for  the  trial  of  the 
tide  only,  and  afterwards  the  lessor  (he  and  the  lessor  being  both  out 
of  possession)  make  another  lease  of  the  same  thing  to  the  lessee,  ic 


(a)  Bac.  Abn  tit.  Leases.  (T.  3.)  Ivc  v. 
Sams.  Cro.  Elix.  511.  Huichtos  v.  Manin. 
Cro.  Elk.  605. 

(^)  Gjbsoa  V.  SearL  CrOi  Jac.  X76*77. 


(g)  Com.  Dig.  tit.  Surrender.  (I.  x.) 

(d)  Bac.  Abr.  tit.  Leases,  (a.) 

(e)  Shep.  Touch.  303- 
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seems  this  Is  no  surrender  of  the  first  lease  \  but  if  the  lessor  enter 
before  he  make  the  lease,  contra  (a). 

If  the  husband  have  a  lease  or  estate  for  years  in  the  right  of  his 
wife*  he  alone^  or  he  and  his  wife  together,  may  surrender  it ;  but  if 
the  husband  have  an  estate  for  life  in  the  right  of  his  wife,  being 
tenant  in  dower  or  otherwise,  and  he  alone,  or  he  and  she  together, 
surrender  it,  this  surrender  is  good  only  during  the  life  of  the  husband, 
except  it  be  made  by  fine  [a). 

Lessee  for  twenty-one  years  took  a  lease  of  the  same  lands  for  forty 
years,  to  begin  immediately  aftef  the  death  of  J.  S.  it  was  held  that 
this  was  not  any  present  surrender  of  the  first  term,  because  J,  S. 
might  wholly  outlive  that  term,  and  then  there  would  be  no  union  to 
work  a  surrender ;  and  it  being  in  equilibrio  in  the  mean  time,  whether 
he  will  survive  it  or  not,  the  first  term  shall  not  be  hurt  till  that  con- 
tingency happens,  for  if  J.  S.  die  within  the  first  term,  then  what 
remains  of  it  is  surrendered  and  gone  by  the  taking  place  of  the 
second  (3). 

Although  the  Statute  of  Frauds  directs  that  the  deed  or  notice  in 
writing  shall  be  signed  by  the  surrenderor,  yet  where  an  agreement 
was  entered  into  between  the  lessor  and  lessee,  at  the  instance  of  the 
former,  for  the  surrender  of  a  lease,  an  assignment  actually  prepared, 
the .  key  delivered  up  and  accepted,  and  a  long  acquiescence  on  the 
part  of  the  lessor,  without  any  claim  or  demand  upon  the  lessee ;  it 
was  decreed  in  equity  that  the  lessee  should  be  discharged  of  the  rent 
from  the  time  he  had  delivered  up  the  key  {c). 

But  {d)  if  in  a  lease  determinable  on  three  lives,  it  is  covenanted 
that  on  the  death  of  one,  the  lessee  may  if  he  please  surrender,  and 
chat  the  lessor  shall  thereupon  and  upon  payment  of  a  fine,  grant  a 
new  lease  for  three  lives  in  the  terms  of  the  old  lease,  and  in  a  new 
lease  there  is  a  covenant  to  surrender  the  same  absolutely,  as  a  life 
drops  equity  will  assist  the  lessee  to  retain  possession  as  if  the  prior 
lease  had  continuance  [e). 

If  lessee  re-demise  his  whole  term  to  his  lessor,  it  is  a  surrender  in 
law,  and  as  fully  as  if  it  had  been  actually  surrendered :  and  this  not- 
withstanding a  reservation  of  rent  be  made  (/). 

So,  where  a  lease  came  into  the  hands  of  the  original  lessor,  by  an 
agreement  entered  into  between  him  and  the  assignee  of  the  original 
lessee,  <<  that  the  lessor  should  have  the  premises  as  mentioned  in  the 
lease,  and  should  pay  a  particular  sum  over  and  above  the  rent 
annually^  towards  the  goodwill  already  paid  by  such  assignee/'  it 


(a)  Shep.  Touch.  303, 

{h)  Bac.  Abr.  tit.  Leates.  (S.  53.) 

{f)  Bac.  on  Lcasci,  ail. 


{d)  Ashton  ▼.  Bretland.  xo  Mod.  59. 

fr)  AooD.  4  Bro.  R.  419. 

(/}  Loyd  V.  Lingford.  a  Mod.  1^5. 
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was  adjudged  that  such  agreement  operated  as  a  surrender  of  the 
whole  term  (a). 

But  if  a  lessee  reserve  to  himself  any  interest  in  or  part  of  the 
esUtei  it  is  no  surrender.  For  if  lessee  for  years  make  a  lease  to  his 
lessor  for  all  but  a  day,  this  is  clearly  no  surrender  of  his  lease,  be- 
cause the  day  disjoins  the  union,  and  prevents  the  merger  which 
would  have  followed  if  the  lease  had  been  for  the  whole  term ;  for 
then  the  lessor  would  have  had  the  whole  estate  entire  in  him,  as  he 
had  before  he  made  the  lease,  and  consequently  the  lease  would  be 
meiged  and  drowned  in  the  reversion  (b). 

So,  if  he  lease  to  his  lessor  for  the  lessor's  life ;  for  he  has  a  possi- 
bility to  have  it  again  {b). 

An  agreement  between  the  lessor  and  a  stranger  that  the  lessee  shall 
kave  a  new  lease,  is  no  surrender  (c). 

If  lessee  accept  a  new  lease  in  trust  for  another,  it  is  no  sur- 
render {i). 

So,  if  he  accept  a  grant  of  a  thing  consistent  with  the  lease  of  the 
land,  it  is  no  surrender;  as  if  the  lessee  of  a  manor  accept  the  grant 
of  a  bailiwick,  or  the  stewardship  of  the  same  manor,  for  it  is  coU 
lateral ;  so  if  he  accept  the  office  of  park-keeper  of  the  same  park  for 
his  life,  that  is  no  surrender,  for  the  same  reason  (d). 

But  where  lessee  for  years  of  an  advowson  was  presented  to 
the  advowson  by  the  lessor,  it  was  adjudged  to  be  a  surrender  of  his 
term  (/). 

SOf  if  a  copyholder  in  fee  take  a  lease  for  years  of  the  same  land, 
it  is  an  extinguishment  of  his  copyhold  in  perpetuum :  but  if  he  take 
a  lease  for  years  of  the  manor,  that  is  but  a  suspension  of  his  copy- 
hold during  the  term  (/). 

It  is  said,  that  if  a  man  hath  lands  in  A,  and  other  lands  in  B.  and 
lets  those  in  A.  for  twenty-one  years,  and  the  next  day  lets  all  his 
lands  in  B.  for  ten  years,  it  is  not  any  surrender  of  the  lands  in  A^ 
but  shall  be  construed  as  a  lease  of  all  the  other  lands ;  which  may 
well  stand  with  the  former  lease  {d). 

So  if  a  lessee  take  a  grant  of  a  rent-charge  out  of  the  same  land 
for  life,  or  if  a  lessee  for  life  take  a  grant  of  a  rent- charge  for  years, 
that  is  not  any  surrender,  because  he  might  have  the  benefit  of  that 
rent  after  the  estate  in  the  land  is  determined :  but  if  a  lessee  for  life 
take  a  grant  of  a  rent-charge  for  life  out  of  the  same  land,  that  is  a 
surrender,  fpr  otherwise  the  rent-charge  cannot  take  any  effect. 

So  it  is  said,  if  the  lessor  grant  a  rent,  common,  &c.  out  of  tlie 
land  to  his  lessee,  without  saying  at  what  time  it  shall  commence,  it  is 
DO  surrender ;  but  it  shall  be  intended  after  his  term  {b).     [But  qtsare 


(«}  Smith  ▼.  Mapleback.  i  T.  R.  441. 
(h)  Con.  Dig.  tic  Surrender.  (H.)  (iu  a.} 
2iC«  Abr,  tit.  I4eatei.  (S.  3.) 


(<)  Porry  v.  Alien.  Cro.  Eliz.  173. 
\if)  Gybson  v.  Searl.  Cro.  Jac.  176* 
(f)  Ibid.  S4-  S.  C. 


I 
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this  ?  for  if  the  delivery  of  |he  deed  constitute  the  commencement, 
as  it  does  in  all  cases  where  no  date  occurs  or  period  is  faxA^  it  seeim 
it  would  be  a  surrender.] 

So,  if  the  king  grant  an  office  by  patent,  or  make  a  demise  for 
years,  the  acceptance  of  a  new  patent  in  the  one  case,  or  of  a  new 
lease  in  the  other,  is  no  surrender  of  the  first  grant  (a). 

A  fine  levied  by  a  tenant  fon  life  to  a  reversioner  in  fee,  to  the  use 
of  the  conusee  and  his  heirs,  upon  condition  broken  to  the  use  of  the 
conusor  for  life,  and  one  year  over,  is  not  a  surrender  {b). 

No  surrender,  express  or  implied,  in  order  to  or  in  consideration  of 
a  new  lease,  will  bind,  if  the  new  lease  is  absolutely  void ;  for  die 
cause,  ground,  and  condition  of  the  surrender  fails ;  it  is  not  indeed 
reasonable  in  itself,  nor  can  it  be  the  intent  of  the  parties,  that  an 
acceptance  of  a  bad  lease,  should  be  an  implied  surrender  of  a  good 
one.  Indeed  a  void  contract  for  a  thing  that  a  man  cannot  enjoy,  can- 
not in  common  sense  and  reason  imply  an  agreement  to  give  up 
a  former  contract  (r). 

The  mere  cancelling  in  fact  of  a  lease  is  not  a  surrender  of  the  term 

thereby  granted  within  the  Statute  of  Frauds,  which  requires  such 
surrender  to  be  by  deed  or  note  in  writing,  or  by  act  or  operation  of 
law ;  nor  is  a  recital  in  a  second  lease,  that  it  was  granted  in  part  con- 
sideration of  the  surrender  of  a  prior  lease  of  the  same  premises,  a 
surrender  by  deed  or  note  in  writing  of  such  prior  lease.  Where 
tenant  for  life  with  a  power  for  leasing,  in  consideration  (as  redted) 
of  the  surrender  of  a  prior  term  of  ninety-nine  years,  and  certain 
charges  to  be  incurred  by  the  tenant  for  repairs  and  improvements, 
&c«  granted  to  him  a  new  lease  of  the  premises  for  ninety-nine  years, 
by  virtue  of  the  power,  which  new  lease  was  void  by  not  following 
the  directions  of  the  power,  it  was  held  that  the  second  lease  being  void 
tinder  the  power  should  not  operate  in  law  as  a  surrender  of  the  prior 
term,  though  the  indenture  of  lease  was  in  fact  cancelled  and  deli- 
vered up  when  the  new  lease  was  granted  {d). 

So,  if  a  surrender  is  intended  for  a  particular  purpose,  and  that 
purpose  (the  only  motive  of  it)  fail ;  the  surrender  ought  to  fail 
too  {c). 

If  therefore  the  new  lease  do  not  pass  an  interest  according  to 
the  contract  and  intention  of  the  parties,  an  acceptance  of  it  is  not  an 
implied  surrender  of  the  old  lease .(/). 

A  lessee  may  surrender  upon  condition,  and  if  the  condition  be 
broken,  the  particular  estate  shall  be  revested  (/*}. 

(a)  Brook  v.  Goring.  Cre.  Car.  197.  I      {J)  Roe  d.  Bexkrfey  v.  Archhbhop  of  Yari. 


{h)  Smith  V.  Warren.  Cro.  Elii.  688. 

(«)  Zouch  d.  Abbot  v.  Parsons.  3  Burr. 
1794*1807.  Wilson  V.  Scwcll.  4  Burr.  1974* 
1980. 


6  East.  86. 
{e)  Com.  Dig.  tit.  Estates.  (G.  ly) 
If)  Co.Lit.ai8.  b. 
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If  lessee  agree  to  quit  upon  condition,  and  the  oondxtion  be  not 
perfermed,  it  does  not  amount  to  a  surrender  of  his  interest ;  as 
where  a  person  being  in  possession  of  premises  as  tenant  from  year  to 
jearj  under  an  agreement  for  a  lease  of  fourteen  years,  and  the  rent 
being  in  arrear,  executed  a  deed,  which  stated  that  he  had  agreed  to 
qaittbe  premises,  and  that  a  valuation  was  to  be  made  of  his  efiects^ 
which  were  in  the  mean  time  to  be  assigned  to  a  trustee  for  the  land* 
lord,  and  the  deed  accordingly  assigned  the  efiects  upon  trust  to  have 
the  valuation  made,  and  out  of  the  amount  to  retain  the  arrears  of 
rent,  and  pay  the  residue  to  the  tenant;  but  the  tenant  did  not 
in  fact  quit  possession,  nor  was  any  valuation  made;  it  was  held 
that  the  agreement  to  quit  being  conditional,  and  the  condition  not 
haying  been  performed,  nor  the  agreement  in  any  manner  acted 
upon,  it  did  not  operate  as  a  surrender  of  the  tenant's  legal  term  from 
jcar  to  year,  and  consequently  that  the  landlord's  right  to  distrain  for 
the  arrears  of  rent  continued  after  six  months  from  the  making  of  the 
deed  (a)^ 

If  Ics&cc  for  years  surrender  his  whole  term  to  the  original  lessor 
npon  condition,  he  may  upon  non-performance  of  the  condition 
re-enter  and  revive  the  term  {b). 

Lessee  for  life  made  a  lease  for  years,  rendering  rent,  and  after  sur- 
rendered to  the  lessor  upon  condition,  then  the  lessee  for  years  takes  a 
new  lease  for  years  of  the  lessor,^  and  after  the  lessee  for  life  per« 
formed  the  condition,  and  evicted  the  lessee  for  years  who  re-entered, 
and  the  lessee  for  life  brought  debt  for  the  first  rent  reserved  \  and  it 
was  ruled,  that  it  was  not  maintainable,  for  the  lease  out  of  which  it 
was  reserved  is  determined  and  gone  ;  for  though  the  surrender  of  the 
tenant  for  life,  which  made  the  lessee  for  years  immediate  tenant  to 
the  first  lessor,  and  so  enabled  him  to  make  such  surrender,  was  con- 
ditional, yet  the  defeasance  of  the  estate  for  life  by  performance  of 
the  condition  cannot  defeat  the  estate  of  the  lessee  for  yearsj  which 
was  absolute  and  well  madei  and  then  the  rent  reserved  thereon  is 
gone  likewise  (r). 

If  lessee  for  years  of  lands  accept  a  new  lease  by  indenture  of  part 
of  the  same  lands,  this  is  a  surrender  for  that  part  only,  and  not  for 
the  whole,  because  there  is  no  inconsistency  between  the  two  leases 
for  any  more  than  that  part  only  which  is  so  doubly  leased ;  and 
though  a  contract  for  years  cannot  be  so  divided  or  severed,  as  to  be 
avoided  for  part  of  the  years,  and  to  subsbt  for  the  residue,  either 
hy  act  of  the  party  or  act  in  law,  yet  the  land  itself  may  be  divided 
or  severed,  and  he  may  surrender  one  or  two  acres,  either  expressly 
or  by  act  of  law,  and  the  lease  for  the  residue  will  stand  good  and 
untouched  (rf). 

(«)  CoopUnd  V.  M«ynard.  i  %  East.  1 34-14 7«  I     (0  ^^-  ^^'  *^<*  Leases*  (S.  3.} 
{})  Loyd  V.  LaDgfbid.  a  Mod.  17J.  |     \d)  Ibid.  (D.  3.) 
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At  to  wrrenders  of  leases  in  futuro  or  future  interests^  a  lessee  for 
years  of  a  term  to  begin  at  a  day  to  come  cannot  surrender  it  by  an 
actual  surrender  before  the  day  of  the  term  begin.  But  he  may  by  a 
surrender  in  law  {a). 

To  make  a  good  surrender  in  deed  of  landsy  these  things  are  re- 
quisite, !•  That  the  surrenderor  be  a  person  able  to  make,  and  the 
surrenderee  a  person  capable  and  able  to  take  and  receive  a  surrender, 
and  that  they  both  have  such  estates  as  are  capable  of  a  surrender) 
and  for  this  purpose,  that  the  surrenderor  have  an  estate  in  possession 
of  the  thing  surrendered  at  the  time  of  the  suri^ender  made;  and  not 
a  bare  right  thereunto  only.  2.  That  the  surrender  be  to  him  that 
hath  die  next  immediate  estate  in  remainder  or  reverdon,  and  that 
there  be  no  intervening  estate.  3.  That  there  be  a  privity  of  estate 
between  the  surrenderor  and  surrenderee.  4.  That  the  surrenderee 
have  a  higher  and  greater  estate  in  the  thing  surrendered  than  the 
surrenderor  hath,  so  that  the  estate  of  the  surrenderor  may  be  drowned 
therein.  5.  That  he  have  the  estate  in  his  own  right,  and  not  in  tho 
right  of  his  wife,  &c.  6.  That  he  be  sole^seised  of  this  estate  in  re- 
mainder or  reversion,  and  not  in  joint-tenancy  (h). 

Such  persons,  therefore,  as  are  disabled  to  grant,  are  disabled  to 
surrender ;  and  such  persons  as  are  disabled  to  take  by  a  grant,  are 
disabled  to  take  by  a  surrender :  so  such  persons  as  may  be  grantees 
may  be  surrenderees,  therefore  a  surrender  to  an  infant  is  good,  pro- 
vided it  be  a  surrender  in  law,  by  the  acceptance  of  a  new  lease,  and 
that  such  new  lease  increase  his  term  or  decrease  hb  rent ;  a  surren- 
der by  an  infant-lessee  by  deed  is  absolutely  void  {b). 

In  respect  to  pleading  a  surrender ;  if  a  surrender  be  by  acceptance 
of  a  new  lease,  it  is  not  good  to  say,  that  the  lessee  being  possessed  of 
a  former  lease,  the  lessor  demised  to  him;  but  that  the  lessee  surren* 
dered  and  then  the  lessor  demised,  or  that  the  lessor  entered  and  de- 
mised {c). 

So,  regularly  he  ought  to  plead  that  he  surrendered  the  estate  and 
land ;  but  if  the  party  plead  a  surrender  of  a  lease,  it  is  sufficient  to 
say,  <<  the  demise  aforesaid  .'- 

So,  regularly  he  ought  to  shew,  that  the  lessor  assented  to  the  aur* 
render,  where  the  other  party  pleads  or  brings  an  action  in  disaffirm- 
ance of  it ;  but  it  is  not  of  necessity,  and  the  omission  will  be  aided 
after  verdict  (r) :  and  when  it  is  pleaded  that  the  lessor  agreed  to  the 
surrender,  it  shall  be  intended  that  he  entered  \  and  it  is  not  usual  to 
plead  a  re-entry  upon  a  surrender,  no  more  than  when  a  feoffment  ia 
pleaded,  to  plead  livery  and  seisin  thereof;  because  it  is  admitted  {d). 

A  surrender  has  in  certain  circumstances  been  presumed,  whuero 


(c)  Shq>.  Touch.  304.    Ive  ▼.  Sami.  Cro. 
pit.5ai.  Hutcbiu?.Martio.Cio.£Ui.605. 
{})  Sbep.  Touclu  303. 


(<)  Com.  Dig.  tit.  Sumader.  (N.) 

{fi  Pcto  T.  Pcmbcitoo.  Croi  Cu«  KO<« 
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«?idence  of  the  fact  was  not  to  be  had :  indeed,  the  Court  will  not 
require  positive  proof  of  a  surrender  in  any  case  where  there  is  suf- 
ficient presumption  of  it  {a). 

But  there  must  be  presumption  of  the  surrender  from  some  facts  or 
circumstances ;  for  length  of  time  alone  is  nothing :  and  though  the 
Court  in  one  case  did  lay  it  down  that  after  a  recovery  of  forty  years 
standing,  they  would,  without  any  other  circumstances,  presume  a 
conditional  surrender  to  have  been  mad^  by  the  tenant  for  life,  yet 
there  were  other  circumstances  in  the  case  to  induce  the  supposition 
of  a  surrender  having  been  made.  So  where  possession  had  not  gone 
with  the  recovery,  the  Court  will  not  presume  a  surrender  by  the  te- 
nant for  life  [h). 

A  surrender  of  a  lease  was  presumed  in  order  to  let  in  the  statute 
of  limitations  [c). 

Of  the  renewaJ  of  Leases.^^Conccrnmg  the  renewal  of  leases,  some 
nice  points  occur  in  the  books,  touching  the  construction  of  covenants 
for  that  purpose. 

^.  and.  B.  covenant  in  a  lease  for  sixty-one  years,  that  at  any  time 
within  one  year  after  the  expiration  of  twenty  years  of  the  said  term 
of  sixty-one  years,  upon  the  request  of  the  lessee  and  his  paying  6/. 
to  the  lessors,  they  would  execute  another  lease  of  the  premises  unto 
the  lessee  for  the  further  term  of  twenty  years,  to  commence  from 
and  after  the  expiration  of  the  said  term  of  sixty-one  years,  &c.  and 
so,  in  like  manner,  at  the  end  and  expiration  of  every  twenty  years, 
during  the  said  term  of  sixty-one  years,  for  the  like  consideration  and 
upon  the  like  request,  would  execute  another  lease  for  the  further 
term  of  twenty  years,  &c.  to  commence  at  and  from  the  expiration 
of  the  term  then  last  before  granted,  &c.  Under  this  covenant,  the 
lessee  cannot  claim  a  further  term  at  the  end  of  the  first  and  second 
twenty  years  in  the  lease  }  for  this  is  an  agreement  on  the  part  of  the 
lessor  to  grant  a  further  lease  on  a  precedent  condition  to  be  per* 
formed  by  the  lessee,  which  in  the  principal  case  he  had  not  done  {d). 

Under  a  devise  of  seven  different  estates,  to  a  sister,  brothers,  and 
nephews  respectively,  one  to  each  stock  including  as  to  six  of  the  es« 
tates  three  several  lives  in  succession,  on  each  estate ;  and  as  to  the 
seventh,  which,  in  the  first  instance,  was  only  limited  to  two  persons 
for  life  in  succession,  giving  those  two  a  power  to  add  another  life  or 
lives  to  make  three,  in  like  manner  as  after-mentioned  for  other  per- 
sons  to  do  the  same,  and  then  giving  this  general  power,  that  when 
and  so  often  as  the  lives  on  either  of  the  estates  before  given  shall  be 
by  death  reduced  to  two ;  that  then  it  shall  be  in  the  power  of  the 
person  or  persons  then  enjoying  the  said  estate  or  estates  to  renew  the, 

<«)  Gooddtle  d.  Bridges  v.  Duke  of  Chtn-  I       (c)  Taylor  v.  Horde,  x  Burr.  6o-z»6. 
doc  a  Burr.  xo66-zo7a.  I      (W)  Rubery  v.  Jerroite.  i  T.R.  ai9b 

(A)  Ibid,  a  Burr.  1066-1075.  |» 
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eame  with  the  person^  or  pereons,  to  whom  the  Tevenuc  thereof  shall 
belongs  by  adding  a  third  life  in  auch  estate,  and  paying  such  rever- 
sioner two  years'  purchase  for  such  renewal,  and  also  to  exchange 
either  of  the  said  two  lives  on  payment  of  one  year's  purchase:  Held 
that  this  power  of  renewal  only  authorized  the  addition  of  one  life  to 
the  three  on  each  estate,  and  of  making  one  exchange  of  a  life  {a)m 

Where  a  lessor  covenants  that  if  a  lessee  surrender  at  any  time  du- 
ring the  term,  he  will  grant  ^im  a  new  lease,  and  then  accepts  a  fine 
of  the  premises;  this  is  a  breach  of  the  condition,  and  in  an  action  of 
debt  on  bond  for  the  perf<Mrmance  of  covenants,  the  lessee  need  not 
shew  that  he  offered  to  surrender  {b)» 

If  a  lease  for  ninety-nine  years,  determinable  on  three  lives  be  coo* 
veyed  in  trust  for  A.  for  life,  and  A,  covenant  to  use  his  utmost  en- 
deavours as  often  as  any  of  the  persons  on  whose  lives  the  premises 
are  held  shall  die,  to  renew  the  same  by  purchasing  of  the  lord  of  the 
fee  a  new  life  in  the  room  of  such  as  shall  fail,  it  is  no  breach  of  the 
covenant  if  upon  one  of  the  lives  failing  he  procure  a  renewal  upon 
his  own  life  {c), 

A  lease  was  for  twenty-one  years  i/.  rent,  with  covenant  to  tenaats 
to  renew  from  twenty-one  years  to  twenty-one  years,  to  make  up 
ninety-nine  years ;  at  the  expiration  of  the  first  term,  an  ancar  of  rent 
being  due  and  no  application  being  made  for  a  renewal,  the  lessor 
brought  an  ejectment  and  obtained  judgment  and  possession ;  on  a  bill 
filed  in  Chancery  for  a  renewal  on  payment  of  tlus  rent  in  arrear  and 
interest,  it  was  decreed  \  the  delay  being  ac(X)unted  for,  and  theie  being 
no  neglect  on  the  part  of  the  lessee  or  prejudice  to  the  lessor  (dT). 
But  where  it  was  covenanted  that  die  lessor  would  renew  whenever 
any  life  or  lives  dropped,  provided  that  if  the  lessee,  his  executorsy 
or  administrators,  upon  or  after  the  death  of  any  of  the  life  or  lives,, 
shall  refuse  or  neglect  to  renew  the  said  lease  or  make  application 
therein,  &c.  or  tender  such  new  lease,  and  pay  or  tender  a  certain 
fine,  &c.  then  the  indenture,  &c.  to  be  void :  by  such  neglect  the 
lessee  forfeits  his  right  of  renewal,  and  may,  it  seems,  be  ejected  for 
not  applying  when  the  first  life  dropped  (/). 

An  agreement  was  in  writing  between  landlord  and  tenant,  signed 
by  the  landlord,  for  a  new  lease  to  be  granted  at  any  time  after  the 
completion  of  the  repairs  to  be  made  by  the  tenant  with  all  conve- 
nient speed,  but  blanks  were  left  for  the  day  of  commencement }  the 
repairs  being  completed,  the  landlord  tendered  a  lease  to  commence 
from  that  time,  and  on  refusal  filed  a  bill  in  Chancery  for  specific 


{a)  Doe  d.  Hardwick  v.  Hardwick.  XO 
East.  549. 

{h)  Cook  V.  Booth.  Covp.  8x9.  Buckler 
V.  Harvey,  do*  £U^  4iQi  Maysie  v.  SccCt^ 
Cro.  £Uz.  479* 


(#)  Scudamore  ▼.  Stratton.  x  B.  &  P.  455. 
(</)  Rawstone  v.  Bcntley.  4  Br.  R.  415. 
(#)  Baynhan  t.  Guy's  Hospital,  i  Vfs> 
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performance ;  the  answer  admitted  that  the  agreement  was  accepted  } 
but  insisted  that  the  new  lease  was  not  to  commence  till  the  expiratioif 
of  the  old;  and  so  was  it  decreed,  parol  evidence  in  explanation  being 
Defused  (a). 

The  lessor  of  the  plaintiff,  a  prebendary  of  Sammf  brought  an 
ejectment  to  avoid  a  lease  made  by  his  predecessor,  as  not  being  con- 
formable to  the  proviso  in  32  H.  8.  r«  a8.  /.  2.  which  requires  that 
upon  renewals,  the  old  lease  must  be  expired,  surrendered,  or  ended 
within  one  year  next  after  making  the  new  lease :  and  his  objection 
was  that  the  surrender  of  the  former  lease  was  with  the  coxuUtion^ 
that  if  the  then  prebenddry  did  not  within  a  week  after  grant  a  new 
ieaie  for  three  lives,  the  surrender  should  be  void;  whereby  the  whole 
term  was  not  absolutely  gone,  but  the  lessee  reserved  a  power  of  set- 
ting it  up  again.  But  the  Court  held  this  to  be  within  the  statute, 
which  was  that  there  should  not  be  two  long  leases  standing  out 
against  the  successor.  Here  the  new  lease  was  made  within  the  week^ 
and  from  thence  it  became  an  absolute  surrender  both  in  deed  and  in 
law;  and  the  whole  was  out  of  the  lessee,  without  further  act  to  be 
done  by  him.  In  the  proviso  there  is  the  word  ffulid  as  well  as  sur- 
rendered, and  can  any  body  say  the  first  lease  is  not  at  an  end  ?  This 
was  no  more  than  a  reasonable  caution  in  the  first  lessee  to  keep  some 
hold  of  his  old  estate,  till  a  new  title  was  made  him  (b). 

Where  a  lessor  covenanted  to  renew  the  lease  at  the  request  of  the 
lessee  within  the  term ;  but  the  lessee  did  not  request ;  his  executor^ 
however  did  request  within  the  term :  it  was  objected  that  the  request 
ought  to  have  been  made  by  the  lessee,  and  not  by  his  executors  who 
might  be  insolvent  persons,  and  consequently  the  lessor  in  danger  of 
lottng  his  rent.  But  by  the  Lord  Chancellor  (Lord  Macclesfield)  \.  The 
executors  of  every  person  are  implied  in  himself  and  bound  without 
naming ;  and  the  meaning  of  the  covenant  was  to  the  end  that  the 
lessee  might  be  reimbursed  the  money  which  he  had  laid  out  in  the 
improvement  of  the  premises,  for  which  reason,  it  is  immaterial  whe-^ 
ther  the  testator  or  his  executors  required  the  renewal  of  the  lease,  it 
need  not  be  personal.  As  to  the  objection  that  the  executors  might 
be  insolvent,  and  such  as  the  defendant  would  not  care  to  trust,  to 
this  it  may  be  answered^  that  a  clause  of  re-entry  is  in  the  lease,  and 
the  value  of  the  premises  being  doubled  by  the  improvements  of  the 
original  lessee,  such  clause  will  secure  the  landlord  against  any  insol- 
vency of  the  tenant.  This  usual  term  being  for  twenty-one  years,  let 
the  defendant  demise  the  premises  to  the  plaintiff  for  twenty-one  years, 
or  for  any  lesser  term,  as  the  plaintiff  shall  elect :  and  though  the 
lease  is  to  be  made  on  the  same  covenants,  yet  that  shall  not  take  in  a 

(tf)  Pym  v.  BUckburn.  3  V«,  34.  W  Wflion  d.  Eyre  v.  Carter.  %  Stran,  1%U 
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GOrenant  for  the  renewing  this  tease,  forasmueh  as  die  lease  wouU 
never  be  at  an  end  {a). 

Where  (b)  A.  demised  to  B*  for  the  life  of  the  said  B.  and  also 
for  the  lives  of  C.  and  i).  and  covenanted  that  if  B.  his  heirs,  &c. 
should  be  minded  at  the  decease  of  the  said  B,  C.  and  JD.  or  any 
of  them,  to  surrender  the  said  demise  and  take  a  new  lease,  and 
thereby  add  a  new  life  to  the  dien  two  in  being  in  lieu  of  the  life  so 
dying,  that  then  he  the  said  A.  his  heirs,  &c.  upon  payment  of 
every  life  so  to  be  added  in  lieu  of  the  life  of  every  of  .them  so  dyings 
would  grant  a  new  lease  for  the  lives  of  the  two  persons  named  in  the 
former  lease  and  of  such  other  person,  as  the  said  B.  his  heirs,  &c* 
should  appoint  in  lieu  of  the  person  named  in  the  preceding  lease,  as 
the  same  should  respectively  die  <<  under  the  same  rents  and  coTe«- 
iiants :''  There  had  been  successive  renewals  from  the  time  of  a  far- 
mer lease  granted  by  the  ancestor  of  A,  and  in  each  a  like  covenant 
of  renewal.  .  Lord  Mansfield. — The  question  in  all  these  cases  is, 
<<  Whether  under  the  same  rents  and  covenants '*  shall  be  construed 
incluiive  or  exclusive  of  the  cause  of  renewal.  Arguments  drawn 
from  every  part  of  the  agieement  are  naterial :  here  the  parties  them- 
selves have  put  the  construction  upon  it;  for  there  had  been,  frequent 
renewals,  and  in  all  of  them  the  covenant  of  renewal  has  heea  oih- 
formly  repeated.  How  then  shall  the  Court  say  the  contrary  ?<— 
WilUsi  J.  The  act  of  the  parties  seems  to  differ  in  this  case  from  all 
the  cases  cited;  here  there  have  been  four  or  five  renewals  all  in  the 
same  terms.  I  do  not  think  otherwise  that  Fumrual  and  Crewe  (c) 
would  be  a  sufficient  authority  alone  to  determine  this  ca.se ;  because 
there,  the  additional  words,  <*  and  so  to  continue  renewing  from  time 
to  time,''  were  inserted.  But  the  case  of  Bridges  v.  Hitcbeock  is  very 
much  the  same  as  this :  for  there  the  words  were,  «  under  the  same 
rents  and  covenants,'*  and  no  other  words.  I  cannot  say  that  in  this 
country  this  kind  of  lease  should  be  much  favoured,  though  the  in- 
ducement for  granting  them  in  Ireland  may  be  a  good  one.  Asburst^  J, 
I  think  this  is  a  very  hard  case  on  the  part  of  the  lessor,  and  there 
does  not  seem  any  mutuality,  as  in  the  case  of  improvement  of 
lands.  But  inasmuch  as  tliere  have  been  four  successive  renewals,  the 
lessor  himself  has  put  his  own  construction  upon  the  covenant :  and 
therefore  is  bound  by  it.  Bidler^  J.  I  think  the  case  of  Bridges  t. 
Hiubc9ck  {d]  decides  this.  In  that  case,  both  the  House  of  Lords 
and  the  Exchequer  determined,  that  the  words  «  under  the  same 


(«)  Hyde  t.  Skinner.  %  P.  Wmi.  197.  £t 
vide  BajnhuB  ▼.  Guy'ft  Hoipital.    j  Yes. 

(h)  Cook  T.  Booth.  Cowp,8l9.    Tritton 
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rents  and  corenants''  in  the  mw  lease,  contained  a  perpetual  covenant 
to  renew. 

But  the  judgment  of  the  Master  of  the  Rolls  (Lord  AlvanUy)^  in 
Bajnbam  y.  Gufs  HaspitaJ  {a),  (in  which  case  a  right  of  renewal  was 
held  to  be  forfeited  hj  the  laches  of  the  tenant)  seems  to  demolish  a 
doctriAc  which  goes  to  establish  a  perpetuity,  which  the  law  atbhors. 
Master  of  the  Rolls. — I  strongly  protest  against  the  argument  used 
bj  the  learned  judges  in  Cooke  v*  Booth  (b),  as  to  construing  a  legal 
instrument  by  the  equivocal  acts  of  the  parties  and  their  under* 
standing  upon  it ;  which  I  will  never  allow  to  affect  my  mind.   That 
case  was  sent  to  law  by  Lord  Batburst.    The  learned  judges  thought 
fit  to  return  an  answer  to  the  Chancellor,  that  the  legal  effect  was  a 
perpetual  renewal,  upon  the  ground,  that  by  voluntary  acts,  which 
the  parties  might  or  might  not  have  done,  the  parties  themselves  had 
pat  a  construction  upon  it.     Mr.   J.   WHles  stated  that  as  his  only 
ground ;  Lord  Mansfield  made  it  his  chief  ground  ;  but  that  ground 
was  disapproved  by  Lord  Thurkw  t    and  is,    I  think,    totally  un« 
founded.     I  never  will  construe  a  covenant  so.     I  never  was  more 
amazed;  and  Mr.  J.  Wilson,  who  argued  it  with  me,  was  astonished 
at  it.    When  it  came  back.  Lord  Batburst  not  having  retained  the 
great  seal  long  enough  for  it  to  come  again  before  him,  it  came  to 
Lord  Tburlovf,  who  said  that,  sitting  as  Chancellor^  when  he  asked 
the  opinion  of  a  court  of  law,  whatever  his  own  opinion  might  be, 
he  was  bound  by  that  of  the  court  of  law  :  therefore  he  decreed  a  re- 
newal, but  said  he  should  be  very  glad  if  Mr.  Booth  would  carry  k 
to  a  superior  tribunal.     We  had  a  consultation,  and  I  wrote  to  Mr. 
B,  upon  it;  but  he,  being  only  tenant  for  life,  refused  to  appeal. 
There  stands  the  case  of  Cooke  v.  Booth.   I  see  I  have  put  a  note  upon 
that  case  referring  to  Tritton  v.  Foote  {b\  (in  which  case  it  was  holden 
that  a  covenant  to  renew  under  the  same  covenant,  is  exclusive  of 
the  covenant  of  renewal)  which  is  a  positive  determination  against 
the  claim*      I  collect,  therefore,   from  these  cases,  this;    that  the 
courts  in  England  at  least  lean  against  construing  a  covenant  to  be 
for  a  perpetual  renewal,  unless  it  is  perfectly  clear  that  the  covenant 
does  mean  it.     Furnival  v.  Crewe,  relied  on  in  Cooke  v.  Booths  had 
dear  words  for  a  perpetual  renewal,  which  made  it  impossible  to 
amstme  it  otherwise. 

One  in  consideration  of  5/.  8/.  in  nature  of  a  fine  and  of  a  yearly 
rent  of  6s.  91/.  demised  certain  grounds  with  the  buildings,  &c.  for 
twenty.one  years  with  a  provbo  for  distress,  if  the  rent  were  in 
anear  for  fourteen  days,  and  the  lessor  covenanted  at  the  end  of 
eighteen  years  of  the  term,  or  before  on  request  of  the  lessee,  to  grant 
a  new  lease  of  the  premises  for  the  like  fine  for  the  like  term  of 

W  J  Vci.  W^8.  (*)  Cawp,tx9.  ft  Br.  R.  636. 
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twenty-one  years  at  the  like  yearly  rents  with  all  coyenants,  grantSi 
and  articles  as  in  that  indenture  contained ;  held  that  this  covenant 
was  satisfied  by  the  tender  of  a  new  lease  for  twenty-one  years»  con- 
taining all  the  former  covenants  except  the  covenants  for  future  re- 
newalf  and  held  that  an  averment  that  the  covenant  for  renewal  in 
the  indenture  declared  on  correspondent  with  various  other  leases 
before  then  successively  made  by  the  owners  of  the  inheritance  for 
the  time  being  could  not  be  taken  in  aid  to  construe  the  meaning  of 
the  indenture ;  for  supposing  such  evidence  admissible  ia  any  case 
where  the  renewak  had  been  uniformly  the  same,  yet  mm  cMitat 
from  this  averment  that  all  the  former  leases  contained  the  same 
covenants  for  renewal  (a). 

Where  a  lease  contained  a  covenant  for  perpetual  renewal*  a  spe- 
cific performance  was  refused  under  circumstances,  as  laches  and  al- 
teration in  the  property,  so  that  it  could  not  be  enjoyed  according  to 
the  stipulation  {i). 

Tenant  right  of  renewal, — ^It  has  long  been  an  estabUshed  practice  to 
consider  those  who  are  in  the  possession  of  lands  under  leases  for 
lives  or  years,  particularly  from  the  crown,  colleges,  &c.  as  having 
an  interest  beyond  the  subsisting  term;  and  this  interest  is  usually  de- 
nominated *<  the  tenant-right  of  renewal,''  which  though  not  any 
certain  or  even  contingent  estate,  there  being  no  means  of  com- 
pelling a  renewal,  yet  is  so  adverted  to  in  all  transactions  relative 
to  leasehold  property,  that  it  influences  the  price  in  sales,  and  is  often 
an  inducement  to  accept  of  it  in  mortgages  and  settlements. 

For  cases  on  this  subject  we  refer  to  the  cases  cited  below  (r }, 
cautioning  the  rdider  at  the  same  time  against  an  implicit  reliance,  as 
on  the  authority  in  points  applicable  to  English  law,  on  the  Irish 
cases,  which  turned  (as  has  been  observed)  on  a  loc(J  equity. 

By  the  statute  4  6.  2.  r.  28.  which  recites,  that  whereas  many  per- 
sons hold  considerable  estates  by  leases  for  lives  or  years,  and  lease 
out  the  same  in  parcels  to  several  under-tenants,  and  whereas  many 
of  chose  leases  cannot  by  law  be  renewed  without  a  surrender  of  all 
the  under-leases  derived  out  of  the  same,  so  that  it  is  in  the  power 
of  any  such  under-tenants  to  prevent  or  delay  the  renewing  of  the 
principal  lease,  by  refusing  to  surrender  their  under-leases,  notwith- 
standing they  have  covenanted  so  to  do,  to  the  great  prejudice  of 
their  immediate  landlords  the  first  lessees ;  for  preventing  such  incon- 
veniences, and  for  making  the  renewal  of  leases  more  easy  for  the 
future,  it  is  enacted,  that  in  case  any  lease  shall  be  duly  surrendered 


(«)  Iggulden  T.  Majr.  7  East.  137.  S.C.S 
N.  R.  449* 
(h)  City  of  London  ▼.  Mitford.  14  Ves. 

(0  Bettcrwofftb  t,  Jhn  of  St.  FkHl's.  i 
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in  order  to  be  renewed ;  and  a  new  lease  made  and  executed  by  the 
chief  landlord  or  landlords,  the  same  new  lease  shall,  without  a  8ur-« 
render  of  all  or  anjr  of  the  under-leases,  be  as  good  and  valid  to  all 
intents  and  purposes  as  if  all  the  under-leases  derived  thereout  had 
been  likewise  sursendeted  at  or  before  the  taking  of  such  new  lease ; 
and  every  person,  &c.  in  whom  any  estate  for  life  or  lives,  or  for 
years,  shall  be  vested  by.  virtue  of  such  new  lease,  and  his,  &c.  exe<* 
cutors  and  administrators  shall  be  intitled  to  the  rents,  covenants^ 
and  duties,  and  have  like  remedy  for  the  recovery  thereof,  and  the 
ttnder-les$ees  shall  hold  and  enjoy  the  messuages,  lands  and  tene- 
ments, in  the  respective  under-leases  comprised,  as:  if  the  original 
leases,  out  of  which  the  respective  under-leases  are  derived,  had 
been  stiil  kept  on  foot  and  continued;  and  the  chief  laudlotd  and 
landlords  ahall  have  the  same  remedy  by  distress  and  entry  upon  thi 
messuages,  &c*  for  rents,  Scd,  reserved*  by  'SUch  new  lease,  so  as  the 
same  exceed  not  those  reserved  in  the  lease  out  of  which  such  under- 
lease was  derived,  as  they  would  have  had  in  case  such  former  lease 
had  been  still  continued,  or  the  under-lease  had  been  renewed  under 
such  new  princq»al  lease.  J  6. 

4,  Tersnimam  hj  canciUing  tie  Deed^-^A  fourth  means  whereby  a 
lease  may  be  [or  rather  might  have  been]  determined,  is  by  cancelling 
the  deed  by  which  it  is  granted. 

Whatever  doubts  may  have  been  formerly  entertained  as  to  the 
efibct  of  erasing  or  otherwise  cancelling  a  lease  for  years,  now,  since 
the  Statute  of  Frauds  and  Perjuries,  stat.  29  C.  2.  c.  3.  which  makes 
all  leases  for  above  three  years  to  have  only  the  force  and  efiect  of 
leases  at  will,  unless  they  be  in  writing,  and  signed  by  the  party,  &c. 
the  deed  or  writing,  whereby  such  lease  is  made,  seems  to  be  of  the 
same  essence  as  the  lease  itself,  and  therefore  the  cancelling  or  de« 
stiuction  of  that  seems  to  destroy  and  avoid  the  lease  itself,  because 
it  destroys  all  evidence  allowed  4)y  law  for  the  support  thereof :  though 
in  such  case  Chancery  frequently  sets  up  the  lease  again,  or  decrees 
the  party  to  execute  a  new  one  for  the  residue  of  the  term ;  which 
is  not  against  the  prohibition  of  the  act ;  because  there  was  once  a 
good' and  effectual  lease  made  pursuant  to  the  statute  (^i). 

Though  that  statute  excepts  leases  not  exceeding  the  term  of  three 
years^  yet  even  these  are  not  absolutely  excepted ;  for  it  goes  on,  not 
exceeding  the  term  of  three  years  from  the  making  thereof,  where- 
iqxm  the  rent  reserved  to  the  landlord  during  such  term  shall  amount 
imtatwO'thiid'partd  at  least  of  the  full  improved  value  of  the  thing 
demised,  and  that  no  leases,,  estates,  or  interests  either  of  freehold  or 
terms  for  years,  or  any  uncertain  interest,  not  being  copyhold  or  cus« 
tomary  interest  of|  in^  .to^  or  out  of  any  messuages,  manorsj  lands^ 

(a)  Bac  Abr.  tit.  Iieaies.  (T.) 
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&c.  shall  be  assigned,  granted,  or  surrendered,  unless  it  be  by  deed  of 
note  in  writing  signed  by  the  party  so  assigning,  granting,  or  surren-^ 
dering  the  same,  or  their  agents  thereunto  lawfully  authorized  by 
writing,  or  by  act  and  operation  of  law. 

Since  the  above  statute,  therefore,  it  should  seem  that  a  deed  can- 
not be  determined  by  cancellation  of  the  indenture,  for  thsn:  the 
surrender  by  deed  or  note  in  writing  was  especially  prescribed  in  lieu 
thereof. 

The  mere  cancelling,  in  fact,  of  a  lease,  is  not  a  surrender  of  the 
term  thereby  granted,  within  the  Statute  of  Frauds,  which  requires 
such  surrender  to  be  by  deed  or  note  in  writing  or  by  act  or  operation 
of  law  (a). 

5.  Termination  by  condition  indorsed.-^  A  lease  may  aho  be  derermined 
by  force  of  a  condition  indorsed  upon  the  back  side  thereof,  if  it  be 
before  the  ensealing  and  delivery ;  as  well  as  by  force  of  a  condition 
within  the  deed  (i). 

A  proviso  in  a  lease  for  twenty-one  years,  that  if  either  of  the 
parties  shall  be  desirous  of  determining  it  in  seven  or  fourteen  years^ 
it  shall  be  lawful  for  either  of  them,  his  executors  or  administrators^ 
so  to  do,  upon  twelve  months'  notice  to  the  other  of  them,  his 
heirs,  executors,  or  administrators,  extends  by  reasonable  intend- 
ment, to  the  devisee  of  the  lessor,  who  was  entitled  to  the  rent 
and  reversion  (c). 

It  is  now  clearly  held,  that  to  avoid  the  consequences  of  bank- 
ruptcy, a  landlord  may  take  a  clause  that  the  lease  shall  determine  on 
the  bankruptcy  of  the  tenant ;  and  many  prudent  men  take  such  a 
clause  {d), 

6.  Termination  by  forfeiture  of  the  Lease.^Thc  sixth  and  last  mode 
by  which  a  demise  may  be  determined  is  by  forfeiture  of  the  lease. 

Any  act  of  the  lessee,  by  which  he  disaffirms  or  impugns  the  title 
of  his  lessor,  occasions  a  forfeiture  of  his  lease ;  for  to  every  lease 
the  law  tacitly  annexes  a  condition,  that  if  the  lessee  do  any  thing 
that  may  affect  the  interest  of  his  lessor,  the  lease  shall  be  void,  and 
the  lessee  may  re-enter ;  besides,  every  such  act  necessarily  deter- 
mines  the  relation  of  landlord  and  tenant;  since  to  claim  under 
another,  and  at  the  same  time  to  controvert  his  title,  to  af&ct  to  hold 
under  a  lease,  and  at  the  same  time  to  destroy  that  interest  out  of 
which  the  lease  arises^  would  be  the  most  palpable  inconsistency  («)• 

A  lessee  may  thus  incur  a  forfeiture  either  by  an  act  inprns^  or  by 
matter  of  record.  By  matter  of  record :  Where  he  sues  out  a  vnit  or 
resorts  to  a  remedy  which  claims  or  supposes  a  right  to  the  freehold  ^ 


(«)  Roe  d.  Lord  Berkeley  ▼.  Archbishop  of 
York.  6  East.  86. 
(!)  Griffin  v.  Stanhope.  Cro.  Jac.  454-6. 
(r)  Roe  d.  Bamford  v,  'Hxficfn  1%  £an. 
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"  an  action  by  his  lessor,  grounded  upon  the  lease,  he 
•^nd  under  ther grant  of  a  higher  interest  in  the  land ; 
wledgcs  the  fee  to  be  in  a  stranger :  for  having  thus 
-rainst  the  right  of  his  lessor,  he  is  estopped  by 
ining  an  interest  under  him.     By  act  in  pais:  as 
Liie  estate  in  fee,  which  however,  (except  the  king 
uer  or  reversion,  in  which  case  a  feoffment  in  fee  will 
,,  must  be  by  feoffment  with  livery;  for  that  only  operates 
i  the  possession,  and  affects  a  disunion ;  it  cannot  be  by  grant, 
r  any  conveyance  operating  only  on  the  grantor's  interest,  and  pass- 
ing only  what  he  may  lawfully  part  with  5  nor,  consequently,  can  it 
be  of  things  lying  in  grant :  a  lease  by  the  tenant  for  more  years  than 
be  has  in  the  land  is  still  more  venial ;  because  it  is  only  a  contract 
between  him  and  his  under-lessee  (or  rather  assignee)  which  cannot 
possibly  prejudice  the  interest  of  the  original  lessor,  and  does  not 
cren  pretend  to  usurp  or  touch  the  freehold  or  inheritance  (a). 

A  forfeiture  by  tenant  for  years  in  levying  a  fine,  not  having  been 
taken  advantage  of  by  the  entry  of  the  then  reversioner  to  avoid  the 
lease,  cannot  be  taken  advantage  of  after  the  reversion  has  been 
conveyed  away,  so  as  to  recover  the  estate  in  ejectment  from  the 
tenant,  upon  the  several  demises  of  the  grantor  and  grantee  of  such 
reversion  (A). 

A  forfeiture  is  also  incurred  by  the  breach  of  express  or  conven- 
tionary  conditions  :  for  the  lessor,  having  the  jus  disponendi^  may 
annex  whatever  conditions  he  pleases  to  his  grant ;  provided  they  be 
not  illegal,  unreasonable,  or  repugnant  to  the  grant  itself,  and  upon 
the  breach  of  these  conditions  may  avoid  the  lease  [c). 

Therefore^  though  it  has  been  held  that  a  lessee  might  make  a 
feoffment,  and  that  notwithstanding  the  presence  of  the  lessor,  for 
that  the  lessee  has  the  possession  and  may  dispose  of  it,  yet  it  was 
an  extinguishment  of  the  lease,  and  the  lessor  might  enter  for  the 
forfeiture  [d). 

The  law  however  will  always  lean  against  forfeitures,  as  Courts  of 
equity  relieve  against  them :  and  as  Courts  adhere  strictly  to  the  pre- 
cise words  of  the  condition  in  order  to  prevent  a  forfeiture ;  so, 
where  a  forfeitui;e  has  manifestly  been  committed,  they  will  not  allow 
the  lessor  to  take  advantage  of  it,  if  they  find  that  he  has  afterwards 
done  any  act  that  amounts  to  a  waiver  of  it ;  as  by  acceptance  of 
rent  due  after  the  forfeiture  incurred,  or  action  brought  to  recover  the 
same  [e). 
forfeitures  of  leases  stand  on  the  same  ground  with  forfeitures  of 


(tf)  Bac.  on  Leases.  X19. 

iff)  Fen  d.  Matthews  v.  Smart.   1%  East. 
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copyholds ;  and  there  are  a  great  many  cases  in  the  old  books,  where 
it  is  held,  that  a  mere  knowledge  and  acquiescence  in  an  act  consti- 
tuting  a  forfeiture,  does  not  amount  to  a  waiver,  but  there  must  be 
some  act  a£Eirming  the  tenancy  {a). 

The  forfeiture  must  be  known  to  the  lessor  at  the  time,  in  order 
to  render  his  acceptance  of  rent  or  any  other  act  a  waiver  {h) ;  for  it 
has  been  established  in  many  eases,  that  acceptance  of  rent  shall  not 
operate  as  a  waiver  of  the  forfeiture,  or  as  a  confirmation  of  the 
tenancy,  unless  the  landlord  has  notice  that  a  forfeiture  was  incurred 
at  the  time  (r). 

It  is  also  necessary  some  positive  act  of  waiver  should  take  place. 
The  landlord  will  not  lose  bis  right>  by  merely  lying  by,  and  wit* 
nessing  the  forfeiture  (however  long  the  period)  \  bat  if  with  a  fail 
knowledge  thereof,  he  permit  the  tenant  to  expend  money  in  im- 
provements, it  is  a  ground  for  application  to  a  Court  of  equity  for 
relief ;  and  it  seems  also  to  be  a  circumstance,  from  which  a  jury  may 
presume  a  waiver  of  the  forfeiture  {i)* 

So,  when  it  is  said  that  a  forfeiture  may  be  waived,  it  must  be  un« 
derstood  to  apply  to  those  cases  in  which,  by  the  terms  of  the  contract, 
the  estate,  upon  the  tenant  doing  or  failing  to  do  that  which  he  has 
stipulated  to  abstain  from  or  to  perform,  is  determinable,  and  not 
where  it  absolutely  determines  :  for,  it  is  to  be  observed,  that  where 
the  estate  or  lease  is  ipso  facto  void  by  the  condition  or  limitation,  no 
acceptance  of  rent  afterwards  can  make  it  to  have  a  continuance, 
otherwise  it  is  of  an  estate  or  lease  voidable  by  entry  {e). 

If  A,  tenant  for  life  subject  to  forfeiture,  remainder  over  to  B, 
lease  to  C  for  a  term,  and  afterwards,  apprehending  that  he  has  for- 
feited, acquiesce  in  Z)/s  claim  to  and  receipt  of  the  rent  from  C,  his 
executor  may,  on  shewing  that  he  acquiesced  under  a  false  apprehen- 
sion, recover  from  C.  the  amount  of  the  rent  erroneously  paid  to  B.t 
for  in  order  to  constitute  a  confirmation  of  the  payment,  some  act 
must  appear  to  have  been  done  by  J,  with  knowledge  of  his  own 
situation. — Suppose,  said  Mr.  J.  BulUr^  that  one  disseises  another  of 
an  estate  and  continues  in  possession  of  the  rents  and  profits  with  the 
knowledge  of  the  disseisee,  will  any  body  say  that  the  disseisee  shall 
not  recover  against  the  tenant  (/)  ? 

Of  Leases  m  reversion. — ^With  respect  to  leases  in  reversion,  it  is  to 
be  observed  that  <<  all  leases  where  there  is  a  particular  estate  cot,  are 
leases  in  reversion  {g)y 


{a)  Doe  d.  Sheppard  r.  Allen.  3  Taunt.  78. 

{b)  Holy  day   v.  Oxenbridgc.    Cro.  Car. 
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Thus  if  one  let  a  manor  for  thirty  years,  and  the  next  day  let  it  to 
another  for  forty  years  to  commence  from  Michadmas  next  after  the 
date,  tliis  passes  a  reversionary  interest ;  for  the  lease  being  for  years 
is  a  chattel  which  may  well  expect  or  wait ;  and  if  I  have  a  rent  in  fee» 
I  may  grant  it  for  years  to  commence  at  Michaelmas ;  for  an  estate 
doth  not  pass,  but  an  interest. 

So,  a  husband  may  make  a  lease  of  lands  held  in  joint-tenancy  with 
his  wife,  to  commence  after  his  death,  and  it  will  be  good  though  the 
wife  sunrive :  for  the  husband  having  an  interest  to  dispose  of  in  his 
life,  he  might  dispose  of  all  the  term,  audit  should  bind  the  wife  ;  so 
when  he  hath  disposed  by  an  act  executed  in  his  life  of  the  interest  of 
the  term,  and  hath  created  a  term  in  interest,  this  is  as  good  as  if  he 
had  granted  all  the  term  {a). 

As  to  the  manner  of  making  such  leases  for  years  where  there  is  a 
prior  Lease  or  estate  then  in  being,  they  cannot  be  made  by  parol  lease ; 
for  independent  of  the  Statute  of  Frauds,  a  deed  is  of  the  very  essence 
of  the  grant  of  a  reversion,  or  reversionary  interest,  and  without  it 
no  reversion  or  reversionary  interest  can  pass  out  of  the  lessor.  Such 
leases  therefore  must  be  made  by  either  deed-poll,  or  indenture  {b). 

If  one  make  a  lease  for  life,  and  afterwards  grant  that  the  lands  or 
reversion  shall  remain  to  another  for  twenty-one  years  after  the  death 
of  the  tenant  for  life,  these  words  are  sufficient  to  pass  a  reversionary 
interest  by  v/ay  of  future  lease  without  attornment,  though  there  is 
not  ihc  word  "demise,**  or  any  other  word  usual  or  proper  to 
describe  a  lease  for  years  by ;  for  here,  being  words  sufficient  to 
prove  a  present  contract  for  the  reversionary  interest  of  these  lands, 
after  the  estate  for  life  determined,  these,  in  case  of  a  lease  for  years, 
which  is  but  a  contract,  are  in  themselves  sufficient,  and  adequate  to 
any  ofher  form  (r). 

A  lease  in  reversion  of  several  parcels  of  land,  made  to  commence 
on  the  happening  of  several  contingencies,  shall  (as  has  been  ob- 
served) take  effect  and  commence  respectively  as  those  contingencies 
happen  [d). 

If  one  had  made  a  lease  for  life,  or  for  eighty  years,  if  the  lessee 
should  so  long  live,  and  after  by  indenture  let  the  same  lands  to 
another  for  years  to  begin  presently,  and  then  the  first  lease  determin- 
ed by  death,  surrender,  or  forfeiture,  the  second  lessee  should  have 
the  lands  in  possession  presently  for  the  residue  of  the  years,  because 
such  second  lease,  by  reason  of  the  estoppel,  took  eflFect  between  the 
parties  presently,  and  therefore  shall  come  in  possession  whenever 
the  first  lease  is  out  of  the  way ;  but  if  such  second  lease  had  been 
only  by  deed-poll,  there  must  have  been  an  attornment  to  have  made 

W  Grutc  V.  Locrofu  Cro.  EG*.  %Zy.         I      (r)  n>id.  (K.) 

W  Bic.  Abr.  tit.  Leases.  (N.)  1      [d)  Veal  v.  Roberts.  Cro.  £lia.  199. 
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it  good  as  a  grant  of  the  reversion!  as  there  must  likewise  in  the  other 
case^  where  it  was  made  by  indenture ;  and  without  such  attornment 
the  second  lease  could  only  have  taken  effect  in  possession  upon  the 
determination  of  the  first  lease  by  the  death  of  the  lessee  according 
to  the  express  limitation  ;  and  not  upon  any  sooner  or  other  deter- 
mination by  surrender,  forfeiture,  or  otherwise  [a). 

The  nature  of  a  lease  in  reversion  ^e  have  more  particularly  ex- 
plained in  Chap.  III.  Sect.  VII. 

Of  Attornment, — ^Touching  the  subject  of  attornment,  (which  now 
exists  scarcely  in  any  case)  it  may  be  as  well  to  observe,  that  after  the 
statute  quia  emptores  terrarum  (b)  was  passed,  by  which  subinfeudation 
was  prohibited,  it  became  necessary  that  when  the  reversioner  or 
remainder-man  after  an  estate  for  years,  for  life,  or  in  tail,  granted  his 
reversion  or  remainder,  the'particular  tenant  should  attorn,  or  consent 
to  pay  his  rent,  &c.  to  the  grantee.  This  necessity  of  attornment  was 
in  some  degree  diminished  by  the  Statute  of  Uses  (r),  as  by  that  statute 
the  possession  was  immediately  executed  to  the  use ;  and  by  the 
Statute  of  Wills,  by  which  the  legal  estate  is  immediately  vested  in  die 
devisee :  attornments  however  are  now  rendered  almost  unnecessary 
in  any  case,  by  the  Statute  of  Ann^  which  enacts  that  all  grants  and 
conveyances  of  manors,  lands,  rents,  reversions,  &c.  by  fine  or  other- 
wise, shall  be  good  without  the  attornment  of  the  tenants  }  but  notice 
must  be  given  of  the  grant  to  the  tenant,  before  which  he  shall  not  be 
prejudiced  by  payment  of  any  rent  to  the  grantor,  or  of  breach  of  die 
condition  for  non-payment  {d).  Also,  by  stat.  1 1  G.  2.  r.  19. 
attornments  of  lands,  &c.  made  by  tenants  to  strangers  claiming  title 
to  the  estatex>f  their  landlords  shall  be  null  and  void,  and  their  land- 
lord's possession  not  affected  thereby :  the  statute,  however,  does  not 
extend  to  vacate  any  attornment  made  pursuant  to  a  judgment  at  law, 
or  with  the  consent  of  the  landlord ;  or  to  a  mortgagee  on  a  forfeited 
mortgage. 

Of  Estoppel. — liases  for  years  sometimes  enure  by  way  rf  estoppel^ 
which  word  signifies  an  impediment  or  bar  to  a  man's  invalidating  his 
own  solemn  act. 

Therefore,  if  one  make  a  lease  for  years,  by  indenture,  of  lands 
wherein  he  hath  nothing  at  the  time  of  such  lease  made,  and  after- 
ward purchase  those  very  lands,  this  shall  make  his  lease  as  good  and 
unavoidable  as  if  he  had  been  in  the  actual  possession  and  seisin  there- 
of at  the  time  of  such  lease  made ;  because  he  having  by  indenture 
expressly  demised  those  lands,  is  by  his  own  act  estopped  and  con- 
cluded to  say  that  he  did  not  demise  them,  and  if  he  cannot  aver  that 


(a)  Bac.  Abr.  tit.  Leases.  (N.) 
(/>)  i8  E.  1.  St.  I. 
(f)  7,^  H.  8.  c.  10. 


{i)  Vide  34&  35  H.  8.  c.  5.   4  Ann.  z6. 
s.  9.  Birch  V.  Wright.  I  T.  R.  378. 
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lie  did  not  demise  them,  then  there  is  nothing  to  impeach  the  validity 

of  the  indenturei  which  expressly  affirms  that  he  did  demise  them^ 
and  consequently  the  lessee  may  take  advantage  thereof,  whenever 
the  lessor  comes  to  soch  an  estate  in  those  lands  as  is  capable  to  sustain 
and  support  that  lease ;  Jbr  an  estoppel  that  affects  the  interest  of  the  land 
shall  run  with  it  into  whose  hands  soever  the  land  comes  (a). 

But  if  it  appear,  by  recitals  in  the  lease,  that  he  had  nothing  at  the 
time  of  the  demise,  and  afterwards  he  purchases  the  lands  as  aforesaid^ 
that  will  not  enure  by  estoppel  (k). 

This  estoppel  by  indenture  is  so  mutual  and  reciprocal,  that  if  a 
man  take  a  lease  for  years  by  indenture  of  his  own  lands,  whereof 
he  himself  is  in  actual  seisin  and  possession,  this  estops  him  during 
the  term  to  say  that  the  lessor  has  nothing  in  the  lands  at  the  time  of 
the  lease  made,  but  that  he  himself  or  such  other  person  was  then  in 
actual  seisin  and  possession  thereof;  for  by  acceptance  thereof  by 
indenture,  he  is  for  the  time  as  perfect  a  lessee  for  years,  as  if  the 
lessor  had  at  the  time  of  making  thereof  the  absolute  fee  and  inherit- 
ance in  him.  But  if  such  lessee  of  his  own  lands,  being  ejected  by 
the  lessor^  should  bring  an  ejectment,  and  the  lessor  should  plead  not 
guilty,  and  give  the  lease  and  some  matter  of  forfeiture  thereof  in 
evidence  to  support  his  plea,  without  pleading,  and  relying  on  the 
estoppel,  and  the  jury  should  find  the  special  matter,  viz,  that  the 
defendant  had  nothing  in  the  lands  at  the  time  of  such  lease  made^ 
but  that  the  plaintiff  himself  was  then  in  actual  seisin  and  possession 
thereof,  whether  the  Court,  upon  this  verdict,  are  bound  to  adjudge 
according  to  the  truth  of  the  case,  namely,  that  such  lease  by  one 
who  had  then  nothing  in  the  lands  was  void ;  or  if  they  are  to  adjudge 
according- to  the  law,  working  by  way  of  estoppel  upon  such  lease  by 
indenture,  seems  to  be  a  doubt  upon  the  books  ;  but  Lord  Coke  lays 
it  down  for  a  rule,  that  the  jury  do  well  to  find  the  truth,  viz,  that 
the  lessor  had  then  nothing  in  the  land  ;  but  then  upon  such  finding, 
the  Court  is  to  adjudge,  according  to  the  operation  of  law  upon  the 
estoppel  wrought  to  both  parties  by  the  indenture,  that  they  are 
bound:  and  this  seems  to  be  the  better  opinion  (a). 

Therefore  in  debt  for  rent  upon  an  indenture,  if  the  defendant 
plead  nil  debet,  he  cannot  give  in  evidence  that  the  plaintiff  had  no- 
thing in  the  tenements,  because  if  he  had  pleaded  it  specially,  the 
plaintiff  might  have  replied  the  indenture,  and  estopped  him,  or  might 
demur,  for  the  declaration  being  on  the  indenture,  the  estoppel  ap- 
pears on  record.    But  if  defendant  plead  nihil  habuit^  l^c,  and  the 


{d)  Bac.  Abr.  tit.  Leases.  (O.)  Trevivan 
V. Lawrence.  6  Mod.  258.  S.  C.  %  Ld.  Raym. 
X048.  S.  C.  X  Salk.  276.  Goodtitle  d.  Faulk- 


ner V.  Morse.  3  T.  R.  365-71. 
{b)  Hermitage  v.  Tomkins*    I  Ld.  Raym. 
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plaintiff  will  not  rely  on  the  estoppel,  bnt  reply  hahiitj  the  jury  shall 
find  the  truth  (^). 

But  if  ^uch  leas^  for  years  were  made  by  deed-poll  of  landsi  where- 
in the  lessor  had  nothing,  this  would  not  estop  the  lessee  to  aver  that 
the  lessor  had  nothing  in  those  lands  at  the  time  of  the  lease  made» 
because  the  deed-poll  is  only  the  deed  of  the  lessor,  and  made  in  the 
first  or  third  person ;  whereas  the  indenture  is  the  deed  of  both  par- 
ties, and  both  are,  as  it  were,  put  in  and  shut  up  by  the  indenture. 
This  however  is  where  both  parties  seal  and  execute  the  indenture  as 
they  may  and  ough^  for  othe^wiacy  if  the  lessor  only  seal  and  ae- 
cute  it,,  the  lessee  seem^  tQ  be  no  more  concluded  than  if  the  lease 
were  by  deed-poll;  for  it  is  only  the  sealing  and  delivery  of  the  in- 
denture as  his  deed  that  binds  the  lessee,  and  not  his  being  barely 
named  therein,  for  so  he  is  in  the  deed-poU(  but  that  being  only  seal* 
ed  and  delivered  by  the  lessor,  can  only  bind  him,  and  not  the  Icsseei 
who  is  not  to  seal  and  execute  it:  yet  it  should  seem  that  ^ch lease 
by  deed-poll  binds  the  lessor  himself  as  much  as  if  it  were  by  inden- 
ture, because  it  is  executed  on  his  part  with  the  very  same  solemnity, 
and  therefore  it  should  seem  he  is  bound  by  such  lease  by  way  of 
estoppel  (b). 

Estoppels  ought  to  be  mutual,  otherwise  neither  party  is  bound  by 
them  \  therefore,  if  a  man  take  a  lease  for  years  of  his  own  lands 
from  an  infant  or  feme-covert  by  indenture,  this  works  no  estoppel  on 
either  part,  because  the  infant  or  feme,  by  reason  of  their  disability 
to  contract,  are  not  estopped;  therefore  neither  shall  the  leasee  be 
estopped  (f). 

So,  if  a  man  take  a  lease  for  years  of  his  own  lands  by  patent  from 
the  king,  rendering  rent,  this  shall  not  estop  the  lessee,  as  an  inden- 
ture between  common  persons  in  such  case  would  do,  because  the 
king  cannot  be  estopped ;  and  if  he  be  not  estopped,  neither  shall  the 
lessee  (r). 

If  one  let  lands  to  me  by  deed  enrolled,  unknown  to  me,  and  bring 
^ebt  upon  the  lease,  I  may  say  ne  kssa  pas^  it  seems  ;  but  he  who 
Viade  such  lease  is  concluded  to  say  the  contrary,  which  is  in  point  to 
establish,  that  in  case  of  a  deed-poll  (as  this  which  is  called  a  deed 
enrolled  must  be  intended  to  be)  the  lessor  himself  is  estopped,  though 
the  lessee  be  at  large  :  and  this  cannot  be  intended  an  indenture,  be- 
cause then  the  lessee  would  have  been  estopped  likewise,  if  be  had 
sealed  it,  which  in  this  case  it  appears  h^  did  not,  because  it  was  un- 
known to  him,  and  therefore  was  not  estopped,  whether  it  were  by 
indenture  or  deed-poll. 

These  estoppels  continue  no  longer  on  either  part  than  during  the 

{a)  Bull.  N.  P.  Z70.    Kemp  v.  Goodall.  I      (0  Bac.  Abr.  tit.  Leases.  (O.) 
Salk.  377.  S.  C.  %  Ld.  Raym.  11J4.  I      \c)  Ibid.    Co.  lit.  352. 
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lease;  for  as  ihey  begah  at  first  by  making  the  leasc^  so  by  determina^ 
(ion  of  the  lease,  they  are  at  an  end  likewise,  for  then  both  parts  of 
the  indenture  belong  to  the  kasor  (a). 

When  an  interest  actually  passes  by  the  Jease,  there  shall  be  no 
estoppel  s  though  the  interest  purported  to  be  granted  be  really  greater 
than  the  lessor  at  that  time  had  power  to  grant:  as  if  ^,  lessee  for  the 
life  of  B.  make  a  lease  for  years  by  indenture,  and  after  purchase 
the  reversion  in  fee  and  then  B.  dieth,  ^.  shall  avoid  his  own  lease, 
thoagh  several  of  the  years  expressed  in  it  be  still  to  come :  for  he 
may  confess  and  avoid  the  lease  which  took  effect  in  point  of  interest, 
and  determined  by  the  death  of  B,  {a). 

If  a  man  take  a  lease  for  years  of  the  herbage  of  his  own  land  by 
indenture,  this  is  no  conclusion  to  say  that  the  lessor  had  nothing  in 
the  lands  at  the  time  of  the  lease  made  i  because  it  was  not  made  of 
the  lands  themselves  {a). 

If  jf.  seised  of  ten  acres,  and  B,  of  other  ten  acres, .  joia  ia  a  lease 
for  years  by  indenture,  they  are  several  leases  according  to  their  se^ 
Tcral  estates,  and  no  estoppel  is  wrought  by  the  indenture  to  either 
party,  because  each  has  an  estate  whcreout  such  lease  for  years  or  in- 
terest may  be  derived ;  and  the  reason  why  estoppels  are  at  any  time 
allowed  is,  because  otherwise,  when  the  party  had  nothing  in  the 
lands,  the  indenture  must  be  absolutely  void,  which  would  be  hard  to 
say,  when  the  party  hath  under  his  hand  and  seal  done  all  in  his  power 
to  make  it  good  v  and  since  it  can  be  good  no  otherwise,  it  shall  be 
good  by  estoppel,  rather  than  be  absolutely  void  \  but  when  an  inter- 
est passes  from  each  lessor,  the  indenture  works  upon  such  interests 
to  carry  that,  and  therefore  leaves  no  room  for  its  operating  by  way  6f 
estoppel ;  but  yet,  since  both  equally  joined  in  the  lease,  without  dis- 
tinguishing the  several  interests  they  had  therein,  the  indenture  works 
by  way  of  confirmation,  with  respect  to  each  from  whom  the  whole 
interest  did  not  pass ;  that  is  jiJs  confirmation  for  B.*s  part,  and  B/s 
confirmation  for  jl/s  part  (&). 

So,  if  two  tenants  in  common  of  lands  join  in  a  lease  for  years  by 
indenture  of  their  several  lands,  this  shall  be  the  lease  of  each  for 
their  respective  parts,  and  the  cross  confirmation  of  each  for  the  part 
of  the  other,  and  no  estoppel  on  either  part ;  because  an  actual  inter- 
est passes  from  each  respectively,  and  excludes  the  necessity  of  tat 
estoppel,  which  is  never  admitted,  if  by  any  construction  it  can  be 
avoided,  as  being  one  of  those  things  which  the  law  looks  upon  as 
odioos,  because  it  clokes  and  disguises  the  truth  (£). 

But  if  two  joint-tenants  for  life  or  in  fee,  join  in  a  lease  for  years 
by  indenture,  reserving  the  rent  to  one  of  them  only,  this  shall  give 
him  the  rent  exclusive  of  the  other:  and  here  the  estoppel  turns  not 

(a)  Co.  Lit.  47.  Jamcfl  v.  Laadoii.    Cro.  |       (f)  Co.  Lit.  45. 1.  Bac.  Abr.  tit.  Leases.. 
Eli*.  36-  I  (O.)  Co,  Lit.  47.  a,   Gilb,  on  Rents.  63. 
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upon  the  interest  passed  by  the  lease,  for  that  is  several  according  to 
their  several  rights  as  in  the  other  cases,  which  excludes  any  estoppel, 
but  it  turns  upon  the  reservation  of  the  rent,  which  being  made  in 
this  manner,  to. one  exclusive  of  the  other  by  indenture,  works  an 
estoppel  against  all  the  parties  to  say  the  contrary  ;  and  though  the 
rent  issues  out  of  one  part  as  well  as  the  other,  yet  it  not  being  part 
of  the  thing  demised^  but  moving,  as  it  were,  rather  by  way  of  grant 
from  the  lessee  after  the^lease  made,  the  lessors  are  considered  as  ac- 
cepting it  in  this  manner  by  indenture,  which  concludes  them  as  well 
as  it  doth  the  lessee  {a). 

But  if  the  lease  had  been  by  parol  or  deed  poll,  reserving  rent  to  the 
one  joint-tenant  only,  this  would  not  have  excluded  the  other  joint- 
tenant  from  an  equal  share  therein  ;  because  this  reservation  coming, 
as  it  were,  by  way  of  grant  from  the  lessee,  and  being  only  by  parol 
or  deed-poll,  could  not  conclude  the  lessors,  who,  with  respect  to 
the  rent,  were,  as  it  were,  grantees,  and  only  passive;  and  the  rent 
shall  follow  the  reversion  in  proportion  to  their  several  estates,  and 
so  let  in  both  parties  to  an  equal  participation  thereof  (a). 

If  two  coparceners  join  in  a  lease  for  years,  by  indentures,  of  their 
several  parts,  this  is  said  in  one  book  to  be  but  as  one  lease :  because 
they  have  not  several  freeholds  therein,  but  only  one,  as  both  makbg 
but  one  heir,  and  therefore  shall  join  in  an  assi^^e ;  but  where  in  eject- 
ment the  plainti£F  declared  of  a  lease  by  two  coparceners  quod  demise- 
runt,  exception  being  taken  to  it,  the  exception  was  allowed^  because 
the  lease  was  several  as  to  each  coparcener  for  their  own  respective 
moiety ;  and  this  seems  to  be  the  better  law,  because  though  they 
have  but  one  freehold  with  regard  to  their  ancestor,  and  therefore  if 
disseised,  shall  join  in  an  assize,  yet  as  to  their  disposing  power  thereof 
diey  have  several  rights  and  interests,  so  that  neither  of  them  can 
lease  or  give  away  the  whole  (^). 

But  where  the  declaration  in  ejectment  was  on  the  joint  demise  of 
A.  and  B,  and  on  the  evidence  it  appeared  that  they  were  tenants  in 
common,  the  plaintiflF  failed  [c). 

A  lease  foj  years  may  operate  as  to  part  by  estoppel,  and  as  to  the 
residue  by  passing  an  interest  {d). 

Debt  on  bond  conditioned  for  the  performance  hy  R,  G.  of  all  the 
covenants  on  his  part  mentioned  in  a  certain  indenture,  bearing  even 
date  with  the  bond,  made  or  expressed  to  be  made  between  the  plain- 
tiff* and  the  said  R.  G.  Plea,  that  before  the  execution  of  the  bond  it 
was  agreed  that  the  plaintiff  should  grant  to  jR.  G.  a  lease  under 
certain  covenants,  and  that  the  defendant  should  enter  into  a  bond  as 
surety  for  the  performance  of  those  covenants ;  that  the  defendant  did 
accordingly  enter  into  the  bond  on  which  the  action  was  brought,  and 


(«)  Co.  Liu  45.  a.   Bac.  Abr.  tit.  Leases. 
(O.)  Qo.  Lit.  47.  a.   Gilb.  on  Rents.  63. 
(^)  Bac.  Abr.  tit.  Leases.   (O.) 


(c)  Co.  Lit.  45.  (a,) 

(d)  Gelman  v.  Hoare.  x  Salk,  »75. 
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that  the  bdenture  mentioned  in  the  condition  therdof  is  the  lease  so 
agreed  upon  and  no  other  j  but  that  the  said  lease  never  was  executed. 
On  demurrer,  it  was  held  that  the  defendant  was  estopped  by  the  con- 
dition of  the  bond  from  pleading  this  plea.  Lord  Eldon^  C.  J.  ob- 
served, that  the  condition  of  the  bond  was  for  the  performance  of 
covenants  comprised  in  a  certain  indenture  <<  made  or  expressed  to 
be  made''  between  the  trustees  and  the  defendant:  and  that  the  ob* 
ject  of  introducing  those  words  seemed  to  have  been,  that  whether 
the  execution  of  the  indenture  could  be  proved  or  not,  the  covenants 
contained  in  the  paper-writing  which  purported  to  be  an  indenture 
between  the  trustees  and  the  defendant  should  be  considered  as  the 
covenants  of  the  defendant  {a). 

As  to  estoppels,  though  the  reason  why  they  are  allowed  seems  to 
be,  that  no  man  ought  to  allege  any  thing  but  the  truth  for  his  defence, 
and  what  he  has  alleged  once  is  to  be  presumed  true,  and  therefore  he 
ought  not  to  contradict  ic,  for  allegans  contraria  non  est  audiendus  {hi)  g 
yet,  estoppels  in  general  are  not  to  be  favoured;  they  are  to  be  en- 
tended  only  as  far  as  positive  rules  have  gone,  because  the  tendency 
of  them  is  to  prevent  the  investigation  of  the  truth  of  the  case  (r). 

Of  future  Interests  being  barred. — Respecting  future  interests,  as  to 
their  being  barred  or  destroyed,  it  has  already  appeared,  that  all  leases 
for  years  at  common  law  when  they  come  in  esse,  are  to  be  executed  by 
the  entry  of  the  lessee  i  but  as  to  future  interests,  it  has  been  clearly 
held,  that  if  one  make  a  lease  to  commence  two  years  after,  when  the 
two  years  shall  have  expired,  the  lessee  before  any  entry  may  grant  his 
term,  although  the  lessor  continues  in  possession,  because  such  lessee's 
interesse  termini,  was  not  divested  or  turned  to  a  right,  but  continued 
in  him  in  the  same  manner  as  it  was  at  first  granted,  and  in  the  same 
manner  he  transfers  it  over  to  another,  who  by  his  entry  may  reduce  it 
into  possession  whenever  he  thinks  fit  {d). 

One  made  a  lease  for  years,  to  begin  after  the  end  of  a  former  lease 
for  years  then  in  being;  the  first  lease  determined,  and  before  entry 
of  the  second  lessee,  he  in  reversion  entered  and  made  a  feofiment  in 
fee,  and  levied  a  finis  with  proclamations, and  five  years  passed  without 
entry  or  claim  of  the  second  lessee,  and  if  his  term  were  barred 
was  the  question.  It  was  adjudged,  that  by  this  fine  and  non-claim 
his  term  was  barred,  because  after  the  first  lease  expired,  the  second 
lease  was  actually  then  come  in  esse,  and  reducible  into  possession  by 
an  entry  presently,  and  then  his  not  entering,  which  was  his  own 
fault  and  laches,  could  not  stop  the  operation  of  the  fine  from  run- 
ning against  him  {e). 


{a)  Hosier  ▼.  Searle.  a  B.  &  P.  299. 
(h)  Co.  Lit.  351.  n.  X. 
(c)  Rex  V.  Lubbeaham.  4  T.  R.  2I5X-4. 
(/)  Bac  Abr.  tit.  LCSIM9.  (P.)  Laiidydale 


V.  Cheny.  Cro.  Eliz.  157. 

(r)  Soffyfi  V.  Adams.  Cro.  Jac.  60.  Sroith 
V.  Pierce.  3  Mod.  195-98.  Zouch  v.Thomp- 
soo*  xLd.Rayn.  177^79^         * 
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But  if  such  fine  had  been  levied  during  the  cootiiraatice  .€$  the 
first  lease,  it  wa«  agreed  that  in  such  case  the  operation  thereof  should 
not  begin  to  run  out  against  the  second  lessee  till  the  first  lease  were 
determined^  because  till  then  the  second  lease  wasi  only  an  intereue 
tirmi/ttf  which  the  second  lessee  could  not  reduce  into  possession  by 
any  entry  till  the  first  lease  determined,  and  therefore  w;is  not  obliged 
to  take  notice  of  the  acts  of  strangers,  or  of  the  ter*tenant  in  posses- 
sion i  for  if  such  future  iaterest  might  be  divested  before  it  came  in 
efse^  the  lessee  or  grantee  thereof,  having  never  entered,  would  have 
no  means  to  revest  it,  and  therefore  till  it  comes  in  esse^  the  law  takes 
care  to  secure  it  to  the  lessee  or  grantee  in  the  same  manner  as  it  was 
at  first  granted ;  but  when  the  first  lease  is  at  an  end,  then  the  second 
lessee  is  to  take  care  of  it  himself,  and  if  he  suffer  five  years  to 
elapse  after  that  time  without  entry  or  claim,  this  will  bar  such  inter- 
est, because  his  right  then  commences  in  possession,  and  from  thence- 
forth the  operation  of,  the  fine  begins  to  run  on  against  bim«  The 
cas^  in  Noy  123  has  been  denied  by  Twisdm  to  be  law  {a). 

As  the  lessee  must  enter  when  his  lease  comes  into  possession,  so, 
if  he  enter  before,  it  will  be  a  disseisin,  and  no  continuance  of  pos- 
session, though  after  the  term  actually  begins,  will  purge  the  dissdsin, 
or  alter  the  estate  of  (he  lessee  {b) 

Yet  debt  lies  for  the  rent  in  respect  of  the  privity  of  contract  upon 
the  lease  made  {b). 

•  Where  one  declared  of  a  lease  i5  April  habendum  from  the  apnun- 
ciation  last  past  for  ten  years,  <<  by  virtue  of  which  he  entered  and 
had  the  tenements  aforesaid  from  the  said  annunciation :"  this  was 
held  good,  and  that  the  lessee  was  no  disseiser :  for  it  shall  be  intend- 
ed that  he  entered  and  occupied  before  by  agreement ;  and  a  diversity 
was  taken  between  this  case,  where  the  commencement  of  the  lease 
is  limited  from  a  time  past,  and  that  where  it  is  limited  to  begin  at  a 
time  to  come,  in  which  case  the  entry  of  the  lessee  before  that  period 
is  a  disseisin  {c)^ 

.  Of  Terms  in  trust, — As  to  terms  or  leases  for  years  in  trust,  the 
relation  of  landlord  and  tenant  is  little,  if  at  all,  elucidated  by  a  con- 
sideration of  them ;  but  as  they  have  occasionally  been  mentioned  in 
the  course  of  the  work,  it  may  not  perhaps  be  superfluous  shortly  to 
notice  them. 

These  terms  are  either  vested  in  trustees  for  the  use  of  particular 
persons,  or  for  particular  purposes,  or  else  uppn  trust  to  attend  the  in- 
heritance. In  the  first  case  they  are  called  terms  in  gross  g  and  the  per- 
sons entitled  to  the  beneficial  interest,  have  a  right  in  equity  to  caU 
on  the  trusteea,  or  persons  who  have  the  legal  interest  in  the  term,  for 

(a)  Bac*  Abr.  tit.  Letscs.  (P.)  JLsadydale  I      (i)  Alexander  t.  Dyer.  Cjo.  Elix.  16^ 
T.  Cheoy.  Qiq.  £li^.  zji?.  I      (<)  Buitard  v.  Coulter.  Cro,  £Us.  903^ 
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the  rents  and  pfofits  of  the  lands,  and  also  for  an  absolute  assignment 
of  the  term  (a). 

It  has  been  held,  that  if  a  man  be  cestuique  trust  of  a  term,  it  is  not 
assets  within  the  Statute  of  Frauds  {b). 

it  has  been  held  by  the  Court,  that  a  fine  levied  in  pursuance  of  a 
trust  cannot  destroy  any  lease  made  by  cestuique  trust;  but  though  a 
fine  by  cestuique  trust  does  not  destroy  or  extinguish  the  trust,  yet  it  is 
not  safe  to  do  it,  by  reason  of  the  danger  of  not  being  able  to  prove 
an  agreement  to  the  contrary. 

Upon  trial  of  an  issue  out  of  Chancery,  it  was  upon  evidence 
agreed,  that  if  one  made  a  lease  for  an  hundred  years  in  trust  fot 
himself  and  his  wife,  and  afterward  they  both  join  in  levying  a  fine  to 
a  purchaser  for  a  valuable  consideration  who  had  no  notice  of  this 
lease  in  trust,  though  the  fine  does  not  convey  the  term  itself  to  the 
conuzee,  the  estate  in  law  being  in  the  trustee,  yet  this  destroys  the 
trust,  90  that  the  lease  shall  not  hurt  the  purchaser. 

Terms  attendance  on  the  inheritance  owe  their  existence  to  the  fol- 
lowing circumstances.  When  terms  for  years  became  fully  esta<- 
blishedy  and  the  interest  of  the  term  was  secured  against  the  efiect  of 
fictitious  recoveries,  long  terms  became  comnion :  in  all  caSes  of  this 
kind,  though  the  purposes  for  which  the  term  was  raised  were  fully 
satisfied,  yet  it  did  not  determine,  so  that  the  legal  interest  con- 
tinued in  the  trustee ;  but  as  the  owner  of  the  inheritance  was  en-* 
titled  to  all  the  benefit  and  advantage  of  it,  the  term  became,  in  fact, 
consolidated  with  the  inheritance,  and  is  usually  called  a  term  attend- 
ant  on  the  inheritance  (a). 

Of  Leases  by  way  of  Mortgage. — ^Tenant  for  years  may  also  be 
created  by  way  or  mortgage,  the  nature  of  which  is  explained  in 
Chap,  IIL  Sect.  XIV.  We  sliall  therefore  merely  again  observe, 
that 

As  to  mortgages,  by  way  of  creating  terms,  this  was  formerly  by 
way  of  demise  and  re-demise,  as  for  example ;  A.  borrowed  money 
of  ^.  whereupon  A.  would  demise  the  land  to  B,  for  a  term  of  500 
&c.  years  absolutely,  with  common  covenants,  against  incumbrances 
and  for  farther  assurance,  and  then  B.  would  the  day  after  re-demise 
to  A.  for  499  years,  with  condition  to  be  void  on  non-payment  of  the 
money  at  the  day  to  comp.  This  manner  of  mortgaging  came  in 
after  the  21  H,  8.  c.  15.  for  falsifying  recoveries,  when  there  was  a 
fixed  interest  settled  in  terms  for  years.  It  was  esteemed  best  for  the 
mortgagor,  because  it  avoided  all  manner  of  pretension  from  the  in- 
cumbrances and  dower  of  the  feoffee  in  mortgage,  and  it  was  reputed 
best  for  the  mortgagee,  inasmuch  as  it  avoided  the  wardship  and  feudal 
duties  of  the  tenure,  and  was  only  inconvenient  in  this — that  if  the 

(«)  Cnis.  P^  Tit,  XU.  c.  3.  {b)  KiDj  y,  BaUctt.  %  Vem.  %jfi. 
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second  deed  were  lost,  there  appeared  to  be  an  absolute  term  in  the 
mortgagee  [a). 

The  common  method  of  mortgaging  however,  is  by  a  demise  of  the 
land  for  a  term,  under  a  condition  to  be  void  on  payment  of  the  men* 
gage-money  and  interest ;  and  a  covenant  is  inserted  at  the  end  of 
the  deed,  that  till  default  shall  be  made  in  the  payment  of  the  money 
borrowed,  the  mortgagor  shall  receive  the  rents  and  profits,  without 
account  {a). 

A  mortgage  in  the  form  of  a  lease  was  granted  of  a  feme-covert's 
estate,  by  the  husband  and  wife.  After  the  husband's  death,  the 
deed  being  in  the  hands  of  the  mortgagee,  the  widow  had  directed 
the  tenants  in  possession  to  attorn  to  the  mortgagee,  had  settled  with 
hinl  for  the  balance  of  the  rents,  styling  him  mortgagee,  and  had 
not  questioned  his  possession  for  many  years.  In  delivering  the  judg- 
ment of  the  Court,  Lord  Mansfield  said,  that  they  were  all  of  opinion 
that  the  conveyance  in  this  case,  though  in  the  form  of  a  lease,  was 
in  substance  a  mortgage,  and  not  being  within  the  reason  for  which 
leases  by  a  feme-covert  are  held  to  be  only  voidable,  was  absolutely 
void  on  the  death  of  the  husband:  but  that  the  acts  done  by  the 
widow,  the  deed  being  in  possession  of  the  mortgagee,  were  tanta- 
mount to  a  re-delivery,  which  without  a  re-execution,  is  equivalent 
to  a  new  grant  (i). 

Where  the  lease  is  not  a  beneficial  lease,  it  is  for  the  interest  of  the 
mortgagee  to  continue  the  tenant ;  and  where  it  is,  the  tenant  may 
put  himself  in  the  place  of  the  mortgagor,  and  either  redeem  himself 
or  get  a  friend  to  do  it  (r ). 

Upon  a  refusal  of  the  money  by  the  mortgagee,  a  tender  being 
made  at  the  place  and  at  some  time  of  the  day  specified  in  the  condi- 
tion, the  condition  is  saved  for  ever,  and  the  land  is  discharged,  be- 
cause upon  the  tender  the  demise  is  void(^. 

But  if  one  mortgage  his  reversion  in  fee  to  the  lessee  for  years, 
whereby  his  term  is  surrendered,  and  afterwards  pay  the  money 
pursuant  to  the  condition,  yet  his  term  shalt  be  extinguished  and  not 
revived  {e). 


(«)  Bac  Abr.  tit.  Mortgage.  (A.) 

(6)  Doe  d.  SimpaoD  v.  Butcher.  Doug.  S^, 

[X7.1 
(«)  Kecch  (L  Watoe  ▼.  Hall.  Doug.  aa. 


(0  Bac.  Abr.  tit.  Mortgage.  (D.) 
(«)  Com.  Dig.  tit.  Surrender.  (L.  z.) 
Leon.  6. 
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Section  I.    Of  Tenants  from  Year  to  Year,  wherein  oj 

Notice  to  quit. 

npHAT  which  was  formerly  considered  as  a  tenancy  at  will  has 
"^  been  since  properly  construed  to  enure  as  a  tenancy  from  year 
to  year^  which^  therefore,  may  now  be  said  to  be  when  a  man  lets 
lands  or  tenements  to  anotheri  without  limiting  any  certain  or  deter- 
nmute  estate )  especially  if  an  annual  rent  be  reserved. 

A  general  parol  demise,  therefore,  at  an  annual  rent,  where  the  bulk 
of  the  farm  is  enclosed  and  a  small  part  of  it  in  the  open  common 
fields,  is  only  a  lease  from  year  to  year  ;  and  not  for  such  time  as  the 
round  of  husbandry  continues  {a).  But  where  the  crop,  as  of  liquo- 
rice, madder,  &c.  does  not  come  to  perfection  in  less  than  two  years, 
it  might  be  otherwise  {b), 

Ayerment  in  a  declaration  that  plaintiff  was  possessed  of  premises 
for  the  remainder  of  a  certain  term  of  years  then  unexpired  therein, 
which  he  agreed  to  assign  to  the  defendant,  is  supported  by  evidence 
of  a  tenancy  from  year  to  year  (b). 

The  distinction  taken  between  a  tenant  from  year  to  year  and  a  te- 
nant for  a  term  of  years,  is  rather  a  distinction  in  words,  than  in  sub- 
stance, A  tenant  from  year  to  year  is  entitled  to  estovers,  and 
the  same  advantages  as  a  tenant  for  a  term  of  years;  in  truth,  he  is  a 
tenant  from  year  to  year  as  long  as  both  parties  please :  and  consider- 
ing how  many  large  estates  are  held  by  this  tenure,  it  would  be  dan- 
gerous to  say  that  the  term  ceased  at  the  end  of  the  year  (r). 

It  would  be  extremely  unjust,  that  a  tenant  who  occupies  land, 
should,  after  he  has  sown  it,  be  turned  out  of  possession  without  rea^ 
sonable  notice  to  quit}  and  it  was  in  order  to  avoid  so  unjust  a  mea- 

M  Roe  d.  Brce  t.  Lees,  a  BL  R.  ii^x.     |      (<}  Rex  r.  Stooc  6  T.  R.  »95-97- 
W  Botting  y,  Maiteo.  i  Cmpb.  31;.       I 
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sure,  that  so  long  ago  as  in  the  time  of  the  Year-Books  it  was  held 
that  a  general  occupation  was  an  occupation  from  year  to  year,  and 
that  the  tenant  could  not  be  turned  out  of  possession  without  reason- 
able notice  to  quit ;  and  that  rule  has  always  prevailed  since  (a).  The 
doctrine,  in  truth,  respecting  notice  to  quit  was  laid  down  as  early  as 
the  reign  of  Henry  VIII.  (4). 

Touching  the  distinction  between  six  months^  and  half  a  year's 
notice,  the  case  in  the  Tear-Books  requires  half  a  year's  notice ;  for 
the  moment  the  year  began  the  tenant  had  a  right  to  hold  to  the  end  of 
that  year  (b).  The  six  months'  notice,  therefore,  means  half  a  year, 
and  not  merely  the  space  of  six  months  at  any  time  of  the  year ;  for 
such  half  year's  notice  must  expire  at  the  end  of  the  year,  or  it  win 
not  be  a  good  notice  {c). 

If  there  be  a  lease  for  a  year,  and  by  consent  of  both  parties  the 
tenant  continue  in  possession  afterwards,  the  law  implies  a  tacit 
tenoration  of  the  contract ;  for  where  a  tenant  holds  over  after  th6 
expiration  of  his  term,  without  having  entered  into  any  new  contract, 
he  holds  upon  the  former  terms  :  they  are  therefore  supposed  to  hate 
renewed  the  old  agreement,  which  was  to  hold  for  a  year.  But  then 
k  is  necessary,  for  the  sake  of  convenience,  that  if  either  party  should 
be  inclined  to  change  his  mind,  he  should  give  the  other  half  ft  year's 
notice  before  the  expiration  of  the  next  or  any  following  year  ((). 

In  tenancies  from  year  to  year  there  must  always  be  six  months' 
notice  to  quit  on  either  side,  according  to  the  ancient  law;  except 
where  any  special  agreement,  or  the  custom  of  particular  places  in- 
tervenes (d). 

But,  by  special  custom,  three  months'  notice,  or  twelve  months', 
will  be  the  proper  notice  {e).  As  by  the  custom  of  London,  where 
a  tenant  under  the  yearly  rent  of  40/.  is  only  entitled  to  a  quarter's 
notice  {/). 

An  agreement  by  which  <<  the  tenant  is  always  to  be  stibject  to 
quit  at  three  months'  notice,"  constitutes  a  tenancy  which  may  be  de- 
termined by  a  three  months'  notice  to  quit,  expiring  at  the  same  time 
of  the  year  it  commenced,  or  at  any  corresponding  quarter-day  (f). 

But  where  premises  are  Xttfrom  year  to  year  upon  an  agreement  that 
either  party  may  determine  the  tenancy  by  a  quarter's  notice ;  this  notice 
must  expire  at  the  period  of  the  year  when  the  tenancy  commenced  {b). 


(«)  Doe  d.  Marten  v.  Watts.  7  T.  R.  85. 

\i)  Right  d.  Flower  v.  Darby,  i  T.  R. 
159-63.  13  H.  8-1  J.  b. 

(f)  Stomfit  V.  Hicks.  Salic.  413.  Parker 
d.  Walker  v.  Constable.  3  Wils.  25.  Roe 
dL  J<irdan  ▼.  Ward,  ft  H.  BW  97.  Shirley  ▼. 
Newman,  i  £sp.  R.  a66. 

(d)  Doe  d,  Dsgsct  v.  Snowd«ii«  *  W,  R. 


1413.    Doe  d.  Shore  ▼,  Porter,     3  T.  R. 

13-17. 
(r)  Doe  d*  Heodenon  v«  Chttnock*  Peak. 

R.5. 
(/)  Tyley  ▼.  Seed,  x  Skin.  649. 
{g)  Kemp  V,  Derrett.  3  Camp.  ^xo. 
{b)  Doe  d.  Pitcher  t.  Dodovu.  %  Can^* 

78. 
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A  quarterly  resenration  of  rent  is  not  of  itself  sufficient  to  dispense 
>irith  the  necessity  of  a  regular  six  months'  notice  to  quit  {a). 

Though  a  lease  be  void  by  the  Statute  of  Fhiuds  as  to  the  duration 
of  the  term,  the  tenant  holds  under  the  terms  of  the  lease  in  other 
respects;  and  therefore  the  landlord  can  only  put  an  end  to  the 
tenancy  at  the  expiration  of  the  year  (&). 

So,  where  tenant  for  life  grants  a  lease  for  years  which  is  void 
against  the  remainder^man,  and  the  latter,  before  he  elects  to  avoid  it, 
recei?es  rent  from  the  tenant,  whereby  a  tenancy  from  year  to  year  is 
created,  yet  this  is  with  reference  to  the  old  term,  and  therefore  a  half 
yearns  notice  to  quit  from  the  remainder*man  ending  with  the  old  year^ 
is  good  (c). 

So,  where  tenant  for  life  makes  a  lease  for  years,  to  commence  on  1 
certain  day,  and  dies  before  the  expiration  of  the  lease,  in  the  middle 
of  the  year;  the  remainder-man  receives  rent  from  the  lessee,  (who 
continues  in  possession,  but  not  under  a  fresh  lease)  for  two  years 
together  on  the  days  of  payment  mentioned  in  the  lease :  this  was  held 
to  be  evidence  from  which  an  agreement  will  be  presumed  to  subsist 
between  the  remainder*man  and  the  lessee,  that  the  lessee  should 
continue  to  hold  from  die  day,  and  according  to  the  terms  of  the 
lease ;  ao  that  notice  to  quit  ending  on  that  day  is  proper  {if). 

Tenant  in  tail  having  received  an  ancient  rent  of  i/.  i8x.  6d.  front 
the  lessee  in  possession  under  a  void  lease  granted  by  tenant  for 
life  under  a  power,  the  rack-rent  value  of  which  was  30/.  a  year,  can- 
not maintain  an  ejectment  laying  his  demise,  at  least,  on  a  prior  day^ 
without  giving  the  lessee  some  notice  to  quit,  so  as  to  make  him  a 
trespasser  after  such  recognition  of  a  lawful  possession  either  in  rela- 
tion of  tenant,  or  at  least  as  continuing  by  sufferance  till  notice  (e). 

h  once  was  doubted,  whether  if  the  landlord  or  tenant  died,  the 
same  notice  to  his  executors  or  administrators  was  necessary  as  would 
have  been  requisite  had  he  lived ;  and  it  was  even  suggested  that  a 
month's  notice  in  such  case  would  suffice  {/). 

It  is  now  settled,  however,  that  in  the  case  of  a  tenancy  from  year 
to  year  as  long  as  both  parties  please,  if  the  tenant  die  intestate,  his 
administrator,  as  his  legal  representative,  has  the  same  interest  in  the 
land  which  his  intestate  had ;  for  such  tenancy  is  a  chattel  interest^ 
and  whatever  chattel  the  intestate  had,  must  vest  in  his  adminis- 
trator as  his  legal  representative  {g). 

In  this  respect  the  right  and  the  remedy  must  be  reciprocal ;  as  the 


(<)  Sheriey  v.  Newman,  x  Etp.  t66. 

(i)  Doe  d.  Rigge  v.  Bell.  5  T.  R.  471* 

(f )  Ludford  v.  Barber,  i  T.  R.  8^-  Doe 
d.  CoUini  V.  Wellcr.  7  T.  R.  478.  Doe  d. 
Mutin  ▼•  Watti.  %  Etp.  50X. 

(i)  Roc  d.  Jordan  v.  Ward.  xH.BI.97* 

M 


(e)  Denn  d.  Brime  v.  Rawlint.     lO  Eait. 

a6x. 

(/)  GuUirer  d.  Tatker  ▼.  Burr,   x  BL  R* 

59^. 

(l)  Doc  d.  Show  T.  Porter.  3  T.  R.  13. 
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representative  capacity  of  executor  or  administrator  is  not  affected  by 
the  testator  or  intestate  having  been  in  the  situation  of  either  landlord 
or  tenant. 

But  although^  if  the  testator  die  in  the  possession  of  a  term  for 
years,  it  shall  vest  in  the  executor,  and  although  if  it  be  worth 
nothing,  he  cannot  waive  it,  for  he  must  renounce  the  executorship 
in  toto  or  not  at  all ;  yet  this  is  to  be  understood  only  where  the  exe- 
cutor has  assets  :  for  he  may  relinquish  the  lease,  if  the  property  be 
insufficient  to  pay  the  rent  \  but  in  case  there  are  assets,  to  be  at  the 
loss  for  some  years,  though  not  during  the  whole  term,  it  seems  the 
executor  is  bound  to  continue  tenant  till  the  fund  is  exhausted,  when 
on  giving  notice  (thereof)  to  the  lessor,  he  may  waive  the  posses- 
sion {a). 

So  in  the  case  of  an  infant.  Therefore,  where  an  infant  becomes 
entitled  to  the  reversion  of  an  estate  leased  from  year  to  year,  he  can- 
not eject  the  tenant  without  giving  the  same  notice  as  the  original 
lessor  must  have  given  {b).  Also  if  a  tenant  hold  under  an  agreement 
for  a  lease  at  a  yearly  rent,  whereby  it  is  stipulated  that  the  agreement 
shall  continue  for  the  life  of  the  lessor,  and  that  a  clause  shall  be 
inserted  in  the  lease,  giving  the  lessor's  son  power  to  take  the  house 
for  himself  when  he  came  of  age,  the  son  must  make  his  election  in  a 
reasonable  time,  as  for  example,  a  week  or  fortnight,  after  he  comes 
of  age;  the  delay  of  a  year  is  unreasonable,  and  the  tenant  cannot  be 
ejected  upon  half  a  year's  notice  to  quit  served  after  such  a  delay  {c). 

So,  where  an  ejectment  has  been  brought  on  the  demise  of  an  in- 
fant, which  action  is  compromised,  and  the  tenant  in  possession 
attorns  to  the  defendant  \  though  the  infant,  on  coming  of  age,  does 
not  accept  rent  or  do  any  act  to  confirm  the  tenancy,  yet,  as  the 
former  ejectment  was  brought  at  his  suit  and  for  his  benefit,  he  shall 
not  be  allowed  to  consider  the  tenant  as  a  trespasser,  and  bring  a  new 
ejectment  without  giving  notice  to  quit  (i/). 

Tenant  from  year  to  year  also  before  a  mortgage  or  grant  of  the 
reversion,  is  entitled  to  six  months'  nctfice  to  quit  before  the  end  of 
the  year  from  the  mortgagee  or  grantee  {e). 

Thus  where  a  tenant  held  from  the  22d  of  November  as  a  yearly 
tenant  \  and  a  mortgagee  who  became  such  in  July  was  desirous  of 
ousting  him,  it  was  too  late  to  give  notice  then  for  the  tenant  to  quit 
at  the  end  of  the  current  year;  for  the  tenant,  at  the  time  that  the 
mortgagee's  title  accrued,  had  as  permanent  an  interest  in  the  estate 
till  the  2  2d  of  November f  as  if  it  had  been  leased  to  him  by  deed  till 
that  period  {e). 


{a)  Toll.  Law  of  £iecutors  and  Adminis- 
trators. X09.  and  cases  there  cited. 
(b)  Maddon  d.  Baker  v.  White.   aT.  R- 

159- 


(<}  Doe  d.  Bromiield  v.  Smith,    fl  T.  R- 

436- 

(i)  Doe  d.  Miller  v.  Noden.  a  Esp.  530. 

(0  Birch  V.  Wright,  i  T.  R.  378.«o. 
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There  is  no  distinction  in  reason  between  houses  and  lands,  as  to 

the  time  of  giving  notice  to  quit ;  it  is  necessary  that  both  should  be 

governed  by  one  rule.  There  may  be  cases  where  the  hardship  would 

be  felt  in  determining  that  the  rule  did  not  extend  to  houses  as  well  as 

iands:  as  in  the  case  of  a  lodging-house  in  London  being  let  to  a 

tenant  at  Lady-day  to  hold  from  year  to  year,  if  the  landlord  should 

give  notice  to  quit  at  Michaelmas,  he  would  by  that  means  deprive  the 

lessee  of  the  most  beneficial  part  of  the  term,  since  it  is  notorious 

that  the  winter  is  by  far  the  most  profitable  season  of  the  year  for 

those  who  let  lodgings.    The  notice  should  be  half  a  year  preceding 

the  expiration  of  the  year  (a). 

Tithes  in  this  respect  are  assimilated  to  land.  If,  therefore,  a  com- 
position for  tithes  be  made  by  jf.  as  proprietor,  and  he  lease  them  to 
B,  whose  interest  is  afterwards  put  an  end  to  by  A.  before  any  altera- 
tion 18  made  in  the  composition,  ji.  cannot  determine  it  without  six 
months'  notice  (^). 

Where  a  house,  lands  and  tithes,  were  held  under  a  parol  demise  at 
a  joint  rent,  a  notice  to  quit  *<  the  houses  lands,  and  premises  with  the 
appurtenances^*  includes  the  tithes,  and  is  sufficient  to  put  an  end  to  the 
tenancy  (r). 

A  notice  to  quit  has  reference,  in  all  cases,  to  the  letting ;  there- 
fore, where  a  house  was  taken  by  the  month,  it  was  held  that  a 
month's  notice  was  sufficient  to  entitle  the  party  to  recover  {d), 

A  tenant  sometimes  enters  upon  different  parts  of  the  land  at 
different  periods  of  the  year,  although  all  are  contained  in  one  demise. 
When  this  happens,  the  notice  to  quit  must  be  given,  with  reference 
to  the  time  of  entry,  upon  the  substantial  parts  of  the  demised  pre- 
mises, without  regard  to  the  other  parts  which  are  auxiliaries  only ; 
though  the  tenant  will  be  obliged  to  quit  them  at  the  respective  times 
of  his  entry  thereon. 

Thus,  where  the  demise  was  that  the  tenant  should  hold  the  arable 
land  from  the  13th  of  February  then  next,  the  pasture  from  the  5th 
of  April,  and  the  meadow  from  the  12th  of  May,  at  a  yearly  rent, 
payable  at  Old  Michaelmas  and  Old  Ladyday,  the  first  payment  to  be 
made  at  Old  Michaelmas  then  next,  it  was  held  to  be  a  tenancy  from 
Old  Lady^day  to  Old  Lady-day;  because  the  custom  of  most  countries 
would  have  required  the  tenant  to  have  quitted  the  arable  and  meadow 
lands  on  the  13th  of  February  arid  12th  of  May,  without  any  special 
agreement,  and  a  notice  to  quit  at  Old  Lady-day  delivered  before  Old 
Michailmas  was  held  sufficient  (^ ). 
So  also  upon  a  demise  of  the  same  nature,  namely,  that  the  tenant 


(«)  Right  d.  Flower  v.  Darby,    i  T.  R. 
i59-6ft. 
(i)  Wyburd  V.  Tuck,  i  B.  &  P.  458. 


(<)  Doc  d.  Morgan  v.  Church.  3  Camp.  71. 
{/)  Doe  d.  Parry  v.  Hozell.  x  Esp.  94. 
(r)  Doed.Daggctv.Snowden.  2BI.R.z2a4. 
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should  enter  upon  the  arable  land  at  CandkfMSf  and  the  house  and 
other  premises  at  Lady^dajj  to  which  was  added  a  proviso^  that  the 
tenant  should  quit  the  premises  «  according  to  the  times  of  entry  as 
aforesaid^  it  was  held  by  the  Court,  that  the  proviso  made  no  alteration 
in  the  tenancy,  so  as  to  require  a  notice  six  months  before  Candlemas^ 
because  it  merely  expressed  what  the  law  would  otherwise  have 
implied  \  that  the  substantial  time  of  entry  was  at  Lady^day^  with  a 
privilege  to  the  tenant,  on  the  one  hand,  to  enter  on  the  arable  land 
before  that  period,  for  the  purpose  of  repairing  it ;  and  on  the  other 
hand,  a  stipulation  by  him  when  he  quitted  the  farm,  to  allow  the 
same  privilege  to  the  in-coming  tenant  \  and,  therefore,  that  a  notice, 
given  six  months  previous  to  Lady-day^  although  less  than  six  months 
before  Candlemas ^  was  sufficient  (<i). 

So,  where  the  premises  contained  in  the  demise  consisted  of  dwelt* 
ing-booses  and  other  buildings,  used  for  the  purpose  of  carrying  on 
a  manufacture,  a  few  acres  of  meadow  and  pasture  land,  and  bleach- 
ing grounds,  together  with  all  watercourses,  8lc.  and  the  tenant  held 
under  a  written  agreement  for  a  lease  to  commence,  as  to  the  meadow 
ground,  from  the  25th  of  December  then  last ;  as  to  the  pasture^ 
from  the  25th  of  March  then  next;  and  as  to  the  houses,  mills,  and 
all  the  rest  of  the  premises,  from  the  ist  of  May ;  the  rent  payable  on 
the  day  of  Pentecost  and  Martinmas.  The  court  held,  that  the  sub- 
stantial time  of  entry  was  the  ist  of  May,  inasmuch  as  the  substan* 
tial  subject  of  the  demise  was  the  house  and  building  for  the  pur- 
pose of  the  manufacture,  to  which  every  thing  else  in  the  demise  was 
merely  auxiliary  {b). 

So,  where  a  house  and  thirteen  acres  of  land  were  demised  for 
eleven  years,  to  hold  the  lands  from  the  2d  of  February,  and  the 
house  and  other  premises  from  the  ist  of  May,  at  the  yearly  rent  of 
a4/.9  payable  at  Michaelmas  and  Lady-day^  the  jury  found  the  land  to 
be  the  principal  subject  of  the  demise;  and  the  plaintiff  was  nonsuited 
on  account  of  the  notice  to  quit  not  having  been  given  six  months 
previous  to  the  2d  of  February.  The^ourt  was  afterwards  moved  to 
set  aside  the  nonsuit,  on  the  ground  that  the  house  was  the  principal 
part  of  the  demise  (being  situated  near  a  borough) ;  or,  at  all  events, 
that  the  relative  value  and  importance  of  the  house  and  lands  were  so 
nearly  balanced^  it  was  immaterial  to  which  the  notice  referred ;  but 
the  court  refused  the  rule,  saying,  it  was  for  the  jury  to  decide 
wMch  was  the  principle,  and  which  the  accessary  part  of  the 
demise  (r). 

Difficulties  frequently  arise  as  to  the  period  of  the  commencement 
of  a  tenancy,  and  when  a  regular  notice  to  quit  on  any  particular  day 


(«)  Doc  d»  Strickknd  v.  Speacc.    6  East. 
130. 

{b)  Doc  d.  Lord  Bradford  v.  Watkins.     7 


East.  551. 

(r)  Doc  d.  Heapy  Y.  Howard.    Ii  East. 
498. 
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is  given,  suid  the  time  when  the  term  began  is  unknown,  the  efiect 
of  such  notice,  as  to  its  being  evidence,  or  not,  of  the  time  of  the 
commencement  of  the  tenancy,  will  depend  upon  the  particular  cir- 
cumstances attending  its  delivery. 

If  the  tenant,  having  been  applied  to  by  his  landlord  respecting  the 
time  of  the  commencement  of  his  tenancy,  has  informed  him  that  it 
began  on  a  certain  day,  and,  in  consequence  of  such  information, 
a  notice  to  quit  on  that  day  is  given  at  a  subsequent  period,  the  tenant 
is  concluded  by  his  own  act ;  and  will  not  be  permitted  to  prove  that 
in  point  of  fact  the  tenancy  has  a  diflferent  commencement :  nor  is  it 
material  whether  the  information  be  the  result  of  design,  or  ignorance, 
as  the  landlord  is  in  both  instances  equally  led  into  an  error  {a). 

In  like  manner,  if  the  tenant,  at  the  time  of  the  delivery  of  the  notice, 
assent  to  the  terms  of  it,  it  will  waive  any  irregularity  as  to  the  period 
of  its  expiration ;  but  such  assent  must  be  strictly  proved :  thus  the 
words,  «  I  pay  rent  enough  already,  and  it  is  hard  to  use  me  thus/' 
have  been  held  not  to  amount  to  an  acceptance  of  the  notice,  but  to 
be  merely  the  words  of  an  angry  man  (3). 

It  was  formerly  held  (c)  that  a  notice  to  quit  on  any  particular  day, 
was  always  prima  fade  evidence  of  a  holding  from  that  day ;  buf  this 
doctrine  is  now  explode^,  and  no  such  presumption  will  arise  unless 
the  delivery  be  to  the  tenant  personally,  and  he  then  read  the  con- 
tents, or  they  be  explained  to  him,  without  any  objection  being 
made  on  his  part  as  to  the  time  of  the  expiration  of  the  notice  {d)  \ 
though,  if  the  delivery  be  attended  with  these  circumstances,  the 
proof  of  the  time  of  the  commencement  of  the  tenancy,  will  still  be 
thrown  upon  the  tenant. 

When  the  landlord  is  ignorant  of  the  time  when  the  term  of  his 
tenant  commenced,  a  notice  to  quit  is  sometimes  given,  not  specify- 
ing any  particular  day,  but  ordering  the  tenant,  in  general  terms,  to 
quit  and  deliver  up  the  possession  of  the  premises  <<  at  the  end  and 
expiration  of  the  current  year  of  his  tenancy  thereof,  which  sh^li 
expire  next  after  the  end  of  <one  half  year  from  the  date  of  the 
notice  {e)  ^"  and  such  general  notice  is  sufficient  to  support  an  eject- 
ment. But  the  landlord  must  in  such  case  give  some  evidence  of  the 
time  of  the  commencement  of  the  tenancy,  so  as  to  satisfy  the  court 
that  the  current  year  had  expired  before  the  day  of  the  demise  in  the 
declaration.  As  where  a  notice  was  given  on  the  2d  of  Marchy  by 
a  landlord  to  his  tenant  to  quit  at  the  expiration  of  the  current  year; 
and  a  declaration  in  ejectment,  laying  the  demise  on  the  ist  of  AV 


(«)  Doc  d.  Syre  v.  Lambley.    %  Esp.  6^$* 
(^)  Oakapple  d.  Green  v.  Copows.  4  T.  R. 

(0  Right  d.  Flower  v.  Darby.    iT.R. 


(J)  Doe  d.  Ash  v.  Calvert.  %  Campb.  387. 
Tbomas  d.  Jones  v.  Thomas.  %  Campb.  647. 
Doe  d.  Clarges  v.  Forster.  13  East.  405. 

(«)  Doe  d.  Phlllipps  v.  BuUer.  %  Esp.  589. 
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vemberf  was  on  the  i6th  of  January  following,  served  upon  the  te- 
nant, who  at  the  time  made  no  objection  to  the  notice  to  quit,  but  said 
he  should  go  out  as  soon  as  he  could  suit  himself.  This  was  held  to 
be  prima  facie  evidence  that  the  tenancy  commenced  at  Michaelmas, 
and  was  determined  before  the  day  of  the  demise  {a). 

So  also,  where  the  landlord  proved  that  the  defendant's  rent  was  due 
at  Michaelmas  and  Lady-day  respectively;  and  that  it  was  the  general 
custom  of  the  county  where  the  demised  lands  lay,  to  rent  the  same 
from  Lady  day  to  Lady-day;  this  was  held  sufEcient  prima  facie  evi- 
dence of  a  holding  from  Lady^day  (b). 

Where  tenant  by  lease  continues  to  hold  after  the  expiration  of  it, 
as  tenant  at  will,  and  assigns  to  another,  the  tenancy  of  the  assignee 
shall  be  held  to  commence  at  the  day  on  which  it  commenced  under 
the  lease,  and  a  notice  to  quit  on  that  day  only  is  good,  notwithstand- 
ing the  assignee  came  in  on  a  diiFerent  day  (r). 

A  notice  should  be  clear  and  certain  in  its  terms,  and  not  ambiguous 
or  optional,  or  it  will  be  invalid.  But  it  must  be  really  ambiguous  or 
optional,  and  not  merely  apparently  so ;  for  if  it  appear  from  the  no« 
lice  altogether,  that  the  landlord  had  no  other  end  in  view  than  that 
of  turning  out  the  tenant,  it  will  be  a  good  notice  notwithscanding*an 
apparent  alternative. 

Thus  where  notice  ia  writing  was  served  on  a  tenant  and  was  in 
the  following  words,  <<  I  desire  you  to  quit  possession  on  Lady-day 
nextj  or  I  shall  insist  upon  double  Tent  i"  the  Court  held  it  to  be  suf- 
ficiently positive,  and  the  latter  words  were  added  only  by  way  of 
threat  of  the  consequence  of  holding  over  the  possession  {d). 

But  it  seems  that  if  the  notice  had  been  in  these  words,  <*  I  desire 
70U  to  quit,  or  else  that  you  agree  to  pay  double  rent,  it  would  have 
been  an  optional  notice  {d). 

So,  a  notice  delivered  to  a  tenant  at  Michaelmas,  1 795,  to  quit  <<  at 
Lady-day  which  will  be  in  the  year  1795/'  ^^^  holden  to  be  a  good  no- 
tice to  quit  at  Lady- day,  1796 :  for  the  intention  was  clear,  and  1795 
shall  be  rejected  as  an  impossible  year  {e). 

So  a  notice  to  <<  quit  possession  of  the  rooms  or  apartments  which 
you  now  hold  of  me,  on  the  25th  of  March,  or  the  6th  day  of  jfpril 
next  ensuing,"  was  held  to  be  sufficient  notice  to  the  tenant  to  quit 
if  he  received  it  six  months  before  the  end  of  the  tenancy,  for  that 
the  notice  was  intended  to  meet  an  holding  commencing  either  at  old 
or  nenu  Lady^day^  and  not  to  give  an  option  to  the  tenant,  and  at 
whichsoever  day  it  actually  commenced,  the  notice  was  calculated  to 


(a)  Doe  d.  Baker  v.  WoombwcU.  2  Camp. 

559- 

(Jf)  Doe  d.  Milne  v.  Lamb.   Adams  on 

Eject.  »77. 

(»)  Doc  d.Castletonv.  Samuel.  5£sp.i73. 


(</)  Doe  d.  Matthews  v.  Jackson.  Doug. 
176. 

(0  Doe  d.  Dnke  of  Bedford  v.  Kightley. 
7T.R.  63. 
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meet  it,  being  given  on  new  Michaelmas -day  ^  and  the  demise  laid  after 
the  6th  of  April  {a). 

So,  where  a  notice  is  given  to  quit  at  Lady- day  or  Alichaelmas  ge- 
nerally, it  shall  be  primd  facie  held  to  mean  new  Lady-day  or  nc-js  Mi- 
cbaelmasy  but  is  open  to  explanation  that  old  Michaelmas  or  old  Lady-day 
was  intended  {b\ 

So,  where  a  farm  was  leased  for  twenty-one  years  at  a  rent  of  iSo/. 
per  annumy  consisting,  as  described  in  the  lease,  of  the  Town  Barton, 
and  its  several  parcels  described  by  name,  at  the  rent  of  83. ;  other 
closes  named,  at  other  rents,  and  the  Shippen  Barton  and  its  several 
parcels  described  by  name  at  another  rent ;  with  a  power  reserved  to 
either  party  to  determine  the  lease  at  the  end  of  fourteen  years,  on 
giving  two  years'  previous  notice.  It  was  held  that  a  notice  by  the 
landlord  to  his  tenant  to  quit  «'  Towrt  Barton,"  &c.  agreeably  to  the 
terms  of  the  covenant  between  them  at  the  end  of  the  fourteenth  year 
of  the  term,  given  in  due  time,  was  sufficient;  for  the  Town  Barton 
meant  town  Barton  cum  sociis  ; — otherwise  as  there  was  no  power  to 
determine  the  lease  as  to  part  only,  the  notice  would  have  no  opera- 
tion at  all  (r)« 

So  where  a  house,  lands,  and  tythes  were  held  under  a  parol  demise 
at  a  joint  rent,  a  notice  to  quit  "  the  house,  lands  and  premises,  with 
the  appurtenances,''  included  the  tythes,  and  was  sufficient  to  put  an 
end  to  the  tenancy  [d), 

A  lease  of  lands  by  deed  since  the  new  style,  to  hold  from  the  feast 
of  St.  Michaely  must  be  taken  to  mean  from  ne^u  Michaelmas^  and  can- 
not be  shown  by  extrinsic  evidence  to  refer  to  a  holding  from  old  Mi^ 
chaelmas  ;  and  this  rule  prevails,  although  the  tenancy  be  created  by  a 
holding  over  after  the  expiration  of  the  lease,  and  the  original  entry 
was  according  to  the  old  style  (e). 

But  where  the  demise  was  by  parol,  "  rent  to  take  place  from  the 
following  Lady-day,  evidence  of  the  custom  of  the  country  is  ad- 
missible to  shew  that  by  "  Lady-day"  the  parties  meant  «« old  Lady- 

A«f  (/). 

If  premises  be  taken  for  "  twelve  months  certain,  and  six  months' 
notice  to  quit  afterwards,"  the  tenancy  may  be  determined  by  a  six 
months'  notice  to  quit,  expiring  at  the  end  of  the  first  year  (^). 

Demise  from  A,  to  B,  for  twenty-one  years,  if  both  should  so  long 
live «,  but  if  either  should  die  before  the  end  of  the  said  term,  then 
the  heirs,  executors,  &c.  of  the  person  so  dying  should  give  twelve 


(a)  Doe  d.  Matthewion  v.  Wrightson.    4 

(4)  Furley  d.  Mayor  of  Canterbury  v. 
Wood.  X  Esp.  197.  Doe  d.  Hind  v.  Yiuce. 
%  Camp.  256. 


{/)  Doe. d.  Rodd  v.  Archer.  14  East.  145. 
(</)  Doe  V.  Morgan  v.  Church.  3  Camp.  71. 
(«)  Doe  d.  Splcer  v.  Lea.   1 1  East.  3 1  :u 
(/)  Doc  d.  Hall  V.  Btnson.  4  B.  &  A.  588. 
(g)  Tliompson  v.Maberly.  %  Camp.  573, 
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months'  notice  to  quit,  &c.  Held  that  the  lease  could  only  be  deter- 
ixiined  by  twelve  months'  notice  given  "  by  the  representatives  of  the 
party  d^ng  before  the  end  of  the  term ;''  and  consequently  that  such 
notice  given  by  the  lessor  to  the  representatives  of  the  lessee  (who 
died  during  the  term)  did  not  determine  it  (a). 

Where  a  power  is  given  to  a  party  to  determine  a  lease  on  giving  a 
notice  in  nvrtting^  he  cannot  determine  it  by  givii^  a  par<d  notice  {a), 

A  parol  notice,  it  should  seem,  would  be  sufficient  under  a  parol 
demise  {b) ;  though  in  other  cases  it  should  be  in  wriung  (c). 

Although  a  lease  of  tythes  cannot  be  without  deed,  yet  a  parol 
agreement  for  retaining  tythes  must  be  determined  by  a  notice,  with 
analogy  to  the  notice  given  in  a  holding  of  land  {d). 

Where  there  are  three  joint-trustees  of  an  estate,  notice  to  quit  or 
discontinue  the  possession  given  by  two  is  bad,  even  though  given  in 
the  name  of  the  third,  and  the  third  trustee  afterwards  adopts  it  and 
joins  in  the  demise  in  ejectment  {e). 

To  entitle  joint-tenants  to  recover  in  ejectment  against  a  tenant  from 
.year  to  year,  the  notice  to  quit  must  be  signed  by  all  the  joint** 
tenants  at  the  time  it  is  served  \  but  if  the  notice  be  given  by  an 
agent  it  is  sufficient,  if  his  authority  be  subsequently  recognized; 
and  therefore  when  such  notice  was  given  by  an  agent  under  a  written 
authority,  which  at  the  time  of  the  service  had  been  signed  only  by 
some  of  the  several  joint-tenants ;  but  afterwards  signed  by  all  the 
others :  held,  that  the  subsequent  recognition  was  sufficient  to  give 
validity  to  the  authority  from  the  beginning,  and  the  notice  %o  quit 
was  therefore  sufficient  (f), 

A.  demised  premises  to  B.  from  year  to  year  by  a  written  agrees 
ment,  B.  entered  and  took  receipts  first  from  A.  in  his  own  name 
alone,  and  afterwards  in  the  name  of  A.  and  two  others  who  were 
his  partners.  A,  gave  a  notice  to  quit  in  his  own  name  alone,  it  was 
contended  that  the  notice  ought  to  have  been  given  by  all  three  part- 
ners but  the  objection  was  overruled  and  A.  recovered  \g). 

Notice  to  quit,  served  upon  one  of  two  tenants  on  the  premises, 
under  a  joint  demise,  is  evidence  that  the  notice  reached  the  other, 
who  lived  elsewhere  (£). 

It  is  not  necessary  that  a  notice  to  quit  should  be  directed  to  the 
tenant  in  possession,  if  proved  to  be  delivered  to  him  at  the  proper 
time  (i). 


(tf)  Legg  d.  Scot  V.  Benion.  Willes.  43. 
(^)  Tiramins  s,  Rowlinson.  3  Burr.  1603. 

S. C.  BUR. 533- 

{e)  Wyburd  v.  Tuck,  x  B.&P.  458-65. 

(4/)  Doe  d.  Morgan  v.  Church.  3  Camp. 

71- 
(9)  Right  d.  Fisher  v.  Cuthell.    5  Esp. 

149. 


{J)  Goodtltle  d.  King  v.  Woodward.  3 
B.  &  A.  689. 

(;)  Doe  d.  Green  ▼.  Baker.  8  Taunt.  341. 

(/<)  Doe.  d.  Lord  Bradford  v.  Watkins*  7 
East.  551.  Doe  d.  Lord  Macartney  v.  Crick. 
5-  Esp.  196. 

(i)  Doe  d.Matthewaon  V.  Wilghtman.  4 
Esp.  5. 
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When  a  notice  to  quit  is  signed  by  the  party  and  attested  by  a  ivit- 
fiessj  such  witness  must  be  called  to  prove  the  handwriting  of  the 
party,  or  his  absence  be  accounted  forj  although  he  was  not  the  per« 
son  who  served  it  upon  the  tenant ;  proof  that  it  was  served  upon 
the  tenant,  that  he  read  it,  and  did  not  object  to  it,  is  not  in  such  case 
sufficient  (a),  ^ 

The  delivery  of  the  notice  to  quit  to  the  servant  of  the  tenant  at 
bis  dwelling-house,  to  whom  the  nature  of  it  was  explained,  though 
such  dwelling-house  was  not  situated  on  the  premises,  and  it  did  not 
appear  to  have  come  to  the  tenant's  hands,  is  strong  presumptive  evi« 
dence  that  it  reached  him,  which  may  be  rebutted  by  the  evidence  of 
the  servant  (b). 

But  the  mere  leaving  of  a  notice  to  quit  at  the  tenant's  house,  with- 
out further  proof  of  its  being  delivered  to  a  servant,  and  explained, 
or  that  it  came  to  the  tenant's  hands,  is  not  sufficient  to  support  an 
jejectment  {c). 

If  a  landlord  receive  rent  due,  after  the  expiration  of  a  notice  to 
quit,  it  is  a  waiver  of  that  notice.  But  if  the  money  had  not  been 
received  as  rent,  but  as  a  satisfaction  for  the  injury  done  by  the 
tenant  in  continuing  on  his  late  landlord's  premises  as  a  trespasser, 
then  the  late  landlord  might  have  recovered  in  ejectment  {d), 

A  landlord  of  premises  about  to  sell  them,  gave  his  tenant  notice 
to  quit  on  the  ixth  of  October y  1806,  but  promised  not  to  turn  him 
out  unless  they  were  sold,  and  not  being  sold  till  February^  1 807,  the 
tenant  refused  on  demand  to  deliver  up  possession,  and  on  ejectment 
brought,  it  was  held  that  the  promise  which  was  performed  was  no 
waiver  of  the  notice,  nor  operated  as  a  licence  to  be  on  the  premises, 
otherwise  than  subject  to  the  landlord's  right  of  acting  on  such 
notice  if  necessary,  and  therefore  that  the  tenant  not  having  delivered 
up  possession  on  demand  after  a  sale,  was  a  trespasser  from  the  ex» 
piration  of  the  notice  to  quit  {e). 

Though  a  notice  to  quit  is  in  general  waived  by  the  receipt  of  rent 
due  subsequent  to  such  notice,  yet  the  mere  acceptance  of  rent  by  a 
landlord  subsequent  to  the  time  when  the  tenant  ought  to  have  quitted 
according  to  the  notice  given  him  for  that  purpose,  is  not  itself  a 
waiver,  on  the  part  of  the  landlord,  of  such  notice  ;  but  matter  of 
evidence  only  to  be  left  to  the  jury,  under  the  circumstances  of  the 
case :  for  the  landlord  might  possibly  have  accepted  the  rent  under 
terms,  or  made  an  express  declaration  that  he  did  not  mean  to  waive 
the  notice,  and  that  notwithstanding  his  acceptance  or  receipt  of  the 


{a)  Doe  d.  Sir  F.  Sykes  v.  Buniford.  a  M. 
k  S.  621. 

[h)  Jones  d.  Griffiths  v.  Manh.  4  T.  R. 
464. 

(^)  Doed.  BurossT.  Lucas.  $  Esp,  153. 


{d)  Goodright  d.  Charter  ▼.  CordweDt.  6 
T.  R.  %%o.  Zouch  d.  Ward  v.  WilUngale.  z 
H.  Blk.  311. 

{e)  Whiteacre  d«  Boult  v.  Sjmonds.  xo 
East.  13. 
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renti  he  should  still  insist  upon  the  possession  ;  or  fraud  or  contri- 
vance might  have  been  practised  on  the  part  of  the  tenant  in  paying 
it. — The  question  therefore,  in  such  cases,  is  quo  animo  the  rent  was 
received,  and  what  the  real  intention  of  both  parties  was  ?  {a) 

Where  rent  is  usually  paid  at  a  banker's,  if  the  banker,  without  any 
special  authority,  receive  rent  accruing  after  the  expiration  of  a 
notice  to  quit,  the  notice  is  not  thereby  waived  {b)  ? 

Where  a  landlord  gave  notice  to  quit  different  parts  of  a  farm  at 
different  times,  which  the  tenant  neglected  to  do  in  part,  in  conse- 
quence of  which  the  landlord  commenced  an  ejectment ;  and  before 
the  last  period  mentioned  in  the  notice  was  expired,  the  landlord, 
apprehending  that  the  witness  by  whom  he  was  to  prove  the  notice 
would  die,  gave  another  notice  to  quit  at  the  respective  times  in  the 
following  year,  but  continued  to  proceed  with  his  ejectment,  it  was 
held  that  the  second  notice  was  not  a  waiver  of  the  first  (f). 

So,  a  notice  to  the  tenant,  that  if  he  do  not  quit  in  fourteen  days, 
he  will  be  required  to  pay  double  value,  given  after  the  expiration  of 
a  regular  notice  to  quit,  is  no  waiver  of  such  notice  (d). 

So,  if  a  landlord  give  notice  to  his  tenant  to  quit  at  the  expiration 
of  the  lease,  and  the  tenant  hold  over^  the  landlord  is  entitled  to  double 
rent ;  and  a  second  notice  delivered  to  the  tenant  after  the  expiration 
of  such  notice  <<  to  quit  on  a  subsequent  day  or  to  pay  double  rent,** 
is  no  waiver  of  the  first  notice,  or  of  the  double  rent  which  has  ac- 
crued under  it  (</}. 

Where  a  second  notice  was  given  to  a  tenant  to  quit  at  Afiebaelmas, 
1811,  it  was  held  a  waiver  as  to  him  of  a  former  notice  given  to  the 
original  lessee  (from  whom  he  claimed  by  assignment)  to  quit  at 
Michaelmas  1810  (e). 

Where  one  in  remainder,  after  the  expiration  of  an  estate  for  life, 
gave  notice  to  the  tenant  to  quit  on  a  certain  day,  and  afterwards 
accepted  of  half  a  year's  rent ;  such  acceptance  being  only  evidence  of 
a  holding  from  year  to  year,  is  rebutted  by  the  previous  notice  to  quit, 
and  therefore  the  notice  remains  good  (/). 

But  when  three  months'  notice  was  given  where  the  rent  was  re- 
served quarterly,  and  the  landlord  expressed  neither  his  assent  nor 
dissent  to  admit  it,  and  took  the  rent  up  to  the  time  when  his  tenant 
quitted ;  it  was  construed  to  be  such  an  acquiescence  as  amounted  to 
presumptive  evidence  that  the  parties  intended  to  dispense  with  the 
notice,  and  was  therefore  deemed  a  waiver  of  it  [g). 

So,  if  at  the  end  of  the  year  (where  there  has  been  a  tenancy  from 


(tf)  Doe  d.  Cheny  ▼.  Batten,  x  Cowp.  243* 
\h)  Doe  d.  Ash  v.  CalTeit.    %  Camp.  387. 
(f)  Doe  d.  Williams  v.  Humphreys.    % 
JEast.  137. 

(i)  Doc  d.  Digby  v.  Sleclc.  3  Camp.  Z17. 


{e)  Doe  d.  Brierley  v.  Palmer.  x6  East  SZ- 
\f)  Sykcs  d.  Murgatroyd  v.  —  cited  ia 
Right  d.  Fowler  v.  Darby,  z  T.  R.  161. 
{g)  Shirley  t.  Newman,  x  £«p.  }66. 
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year  to  year)  the  landlord  accepts  another  as  his  tenant,  without  any 
surrender  in  writing,  such  acceptance  shall  be  a  dispensation  of  the 
notice  to  quit  {a). 

Notice  to  quit,  however,  is  not  necessary  in  every  case.  Thus  when 
a  lease  is  determinable  on  a  certain  event,  or  at  a  particular  period,  no 
notice  to  quit  is  necessary,  because  both  parties  are  equally  apprized  of 
the  determination  of  the  term  (b). 

So,  if  the  tenant  have  attorned  to  some  other  person,  or  done  some 
other  act  disclaiming  to  hold  as  tenant  to  the  landlord,  in  that  case  no 
notice  is  necessary  (r).  Indeed  if  a  tenant  put  his  landlord  at  defiance, 
his  landlord  may  consider  him  either  as  his  tenant  or  a  trespasser,  and 
in  the  latter  case  need  not  give  him  a  notice  to  quit  before  he  brings 
his  ejectment  {d). 

But  a  refusal  to  pay  rent  to  a  devisee  in  a  will  which  was  contested, 
is  not  such  a  disavowal  of  the  title  as  to  empower  such  devisee  to 
maintain  an  ejectment  without  giving  a  previous  notice  {d).  . 

A  mortgagee  may  recover  possession  against  the  mortgagor,  or 
a  tenant  under  a  lease  from  the  mortgagor  posterior  to  the  mortgage, 
without  notice  to  quit ;  for  when  the  mortgagor  is  left  in  possession, 
the  true  inference  to  be  drawn  is  an  agreement  that  he  shall  possess 
the  premises  at  will  in  the  strictest  sense,  and  therefore  no  notice  is 
ever  given  him  to  quit  {e). 

Where  a  tenant  had  come  into  possession  of  premises  in  i8f  6,  and 
the  lessor  of  the  plaintiff  claimed  under  a  writ  of  Elegit,  and  In- 
quisition thereon  issued  in  1818,  but  founded  on  a  judgment  re- 
covered prior  to  18 16,  it  was  held  that  no  notice  to  quit  was  neces- 

^n  (/). 
It  may  again  be  observed,  that  where  the  estate  or  lease  is  ipso  facto 

void  on  the  condition  or  limitation,  no  acceptance  of  the  rent  after 
can  make  it  to  have  a  continuance ;  otherwise  it  is  of  an  estate  or  lease 
voidable  by  entry  {g) :  and  this  distinction  is  because  the  acceptance 
of  rent  in  the  one,  case  cannot  make  a  new  lease,  and  the  old  one  was 
determined ;  but  the  acceptance  of  the  rent  in  the  other,  is  a  suffi- 
cient declaration  that  it  is  the  lessor's  will  to  continue  the  lease,  for 
he  is  not  entitled  to  the  rent  but  by  the  lease  (h). 

It  need  scarcely  be  again  observed,  that  where  the  relation  of  land- 
lord and  tenant  does  not  subsist,  notice  to  quit  is  out  of  the  question. 

Thus  the  receipt  from  the  cestmque  of  a  quit-rent  reserved  on  the 
grant  of  a  copyhold  does  not  constitute  a  tenancy  from  year  to  year. 


{a)  Sparrow  v.  Hawkes.  a  Esp.  505. 

{It)  Measenger  v.  Armstrong,  z  T.  R.  54. 
Right  d.  Flower  v.  Davby.  i  T.  R.  159-62. 

(0  Bull.  N.  P.  96.  tsp.  N.  P.  463. 

(i)  Doe  d.  WiUiams  v.  PasquaU,  Puke. 
R.  197. 


(«)     Keech  d.  Warne  v.  Hall.  Doug.  %%. 
If)  Doe  d.  Puttard  v.  Hilder.  2  B.&  A.  f 8a. 
(g)    Co.  Lit.  215.     Jones  d,  Cowper  t, 
Verney.  Willes,  169. 
{h)    Co.  Lit.  n.  I. 
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80  as  to  entitle  his  widow  to  notice  to  quit ;  the  rent  not  bem^  received 
as  between  landlord  and  tenant*  but  attributable  to  another  considera- 
tion :  for  as  to  the  question  of  tenancy  from  year  to  year,  the  payment 
of  rent  cannot  be  evidence  of  a  holding  from  year  to  year,  if,  as  in  the 
case  of  a  conventionary  rent  like  this,  it  be  not  a  payment  of  rent  as 
between  landlord  and  tenant  [a). 

In  the  case  of  Mildway  v.  Shirleyy  Dorchester  Summer  Assizes ^  1 806, 
where  the  lessor  of  the  plaintiff  claimed  thirty  acres  of  leasehold,  on 
a  lease  settled  on  him  long  before  extinct,  on  which  a  rent  of  131. 4i/. 
was  reserved,  it  appeared  that  after  the  lease  had  run  out,  the  steward 
not  knowing  that,  had  continued  regularly  to  receive  the  13/.  4J.  on 
the  day  on  which  it  was  reserved  by  the  lease ;  wherefore  it  was  ob- 
jected, that  this  payment  of  rent  created  a  tenancy  from  year  to  year, 
and  that  there  ought  to  have  been  a  notice  to  quit.  But,  however, 
Thompson f  B.  held  that  it  was  not  necessary,  that  no  contract  as  of  a 
tenancy  from  year,  to  year  could  be  presumed,  that  the  payment  was 
made  alio  intuitu^  and  that  the  case  fell  within  the  principle  of  that 
determination  in  3  East,  260 — (cited  10  East,  165). 

Tenant  from  year  to  year  underlet  part  of  the  premises,  and  then 
gave  up  to  his  landlord  the  part  remaining  in  his  own  possession, 
without  either  receiving  a  regular  notice  to  quit  the  whole,  or  giving 
notice  to  quit  to  his  sub-lessee,  or  even  surrendering  that  part  in  the 
name  of  the  whole.  The  landlord  cannot  entitle  himself  to  recover 
against  the  sub-lessee,  (there  being  no  privity  of  contract  between 
them)  upon  giving  half  a  year's  notice  to  quit  in  his  own  name,  and  not 
in  the  name  of  the  first  lessee ;  for  as  to  the  part  so  underlet,  the 
original  tenancy  still  continued  undetermined  {b). 


Section  II.     Of  Tenants  for  a  less  Term  than  from  Year 

to  Year  :  wherein  of  Lodgings. 

We  have  had  occasion  before  to  observe,  that  any  one  possessed  of 
a  certain  quantity  of  interest  may  alienate  the  whole  or  any  part  of  it, 
unless  restricted  from  so  doing  by  agreement  of  the  party  from  whom 
he  derives  that  interest  or  estate,  or  by  the  terms  upon  which  he 
takes  it. 

Upon  the  same  principle  he  may  demise  it  or  any  part  of  it  for 
any  term  shorter  than  that  of  which  he  is  possessed ;  and  when  part 
of  a  messuage  or  tenement  is  let  to  another,  it  is  called  a  lodging  or 
lodgings. 

Cf  Xm/^iV^.— Lodgings  may  be  let  in  the  same  manner  as  lands 
and  tenements :  in  general,  however,  they  are  let  either  by  agreement 
in  writing  between  the  landlord  and  tenant,  or  by  parol  agreement. 

{a)  Right  d.  Dean  of  Wdls  v.  Bawdeo.  3  I      if)  Pleasant  d.  Hayton  v.  Benson.  14  East* 
£ast*ft  R.  a6a  I  %Zi* 
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It  18  a  general  rule  in  the  case  of  a  yearly  tenancy,  that  notice  to 
quit  must  be  half  a  year  before  the  expiration  of  the  year  ;  the  case  of 
lodgings  depends  upon  a  particular  contract,  and  is  an  exception  to  the 
geneml  rule.  The  agreement  between  the  parties  may  be  for  a  month 
or  less  time,  and  there  much  shorter  notice  would  be  sufficient, 
where  the  tenant  has  held  oyer  the  time  agreed  upon,  than  in  the  other 
case  (a). 

The  whole  question  depends  upon  the  nature  of  the  first  contract : 
80  that  if  the  parties  have  agreed  that  the  tenant  shall  hold  for  a  term 
certain,  no  notice  of  course  can  be  necessary  {a) ;  but  if  the  tenant 
hold  for  no  particular  period,  reasonable  notice  must  be  given,  which 
is  regulated  generally,  if  not  always,  by  the  local  custom  of  the  par- 
ticular place  or  district,  which  for  the  most  part  requires  the  same 
space  of  time  for  notice  as  the  period  for  which  the  lodgings  are  taken, 
as  a  week's  notice,  where  taken  for  a  week }  a  month's,  where  taken 
for  a  month,  and  so  forth  ^  but  this  is  not  always  the  case,  for  it  is 
oot  always  necessary  (it  is  presumed)  that  a  quarter's  notice  should 
be  given  where  the  rent  is  paid  quarterly,  and  it  is  understood  to 
be  a  quarterly  taking;  for  a  month's  notice  is  sometimes  customary, 
and  which  probably  a  Court  and  Jury  would  think  generally  rea- 
sonable {b). 

If  a  house,  originally  entire,  be  divided  into  several  apartments, 
with  an  outer  door  to  each  apartment,  and  no  communication  with 
each  other  subsist,  in  such  case  the  several  apartments  are  consi- 
dered in  law  as  distinct  mansion-houses.  But  if  the  owner  live  in 
the  house,  all  the  untenanted  apartments  shall  be  considered  as  parts 
of  his  house.  Yet,  if  there  be  two  several  tenements  originally,  and 
they  become  inhabited  by  several  families,  who  make  but  one  avenue 
for  both,  and  use  it  promiscuously,  the  original  severalty  is  so  far 
recognized  and  regarded,  that  they  continue  to  be  severally  rateable 
to  the  poor  (c). 

These  lodgings  constitute  such  an  interest  according  to  the  duration 
of  the  term,  that  to  many  purposes  the  lodgers  are  considered  in  law 
in  the  light  of  householders,  and  enjoy  the  same  protection  and  greater 
immunities,  for  they  are  not  compellable  to  serve  parish  offices. 

In  respect  to  letting  houses,  though,  as  has  been  before  observed, 
there  is  no  distinction  in  reason  between  houses  and  land,  as  to  the 
time  of  giving  notice  to  quit  in  yearly  tenancies,  it  being  necbssary 
that  both  should  be  governed  by  one  rule,  and  that  where  rent  is 
reserved  quarterly,  it  does  not  dispense  with  the  regular  six  months' 
notice  to  quit  required  by  law,  but  is  merely  a  collateral  matter :  yet 
in  the  case  of  a  house  being  let  for  a  shorter  term  than  a  year,  the 

(«)  Right  d.  Flower  f .  Dtrby.    i  T.  R.  I      (h)  Doe  d.  Parry  v.  HueU.   z  Esp.  R.  94- 
159-64.  I      (tf)  Tracey  v.  Talbot.  6  Mod.  ai4* 
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holding  assimilates  itself  to  that  of  a  lodging :  therefore  where  a 
house  was  taken  by  the  month,  it  was  held  that  a  month's  notice  was 
sufficient :  for  a  notice  to  quit  has  reference  in  all  cases  to  the  let- 
ting {«), 

A  tenant  from  week  to  week,  continuing  in  possession  after  the 
expiration  of  a  notice  to  quit  and  demand  madcj  is  not  liable  to  an 
action  on  the  stat.  4  Geo.  2.  f.  28.  for  double  value  {by 

If  the  lodgings  be  furnished,  it  may  be  as  well  to  have  a  schedule 
of  the  goods  they  contain  affixed  to  the  agreement,  if  there  be  one  in 
writing;  in  the  same  manner  as  in  the  case  of  a  lease  of  a  house  with 
goods. 


Section  III.    Of  strict  Tenants  at  Will. 

Although  Courts  of  law  have  of  late  years  leaned  as  much  as  pos« 
slble  against  construing  demises  (r),  where  no  certain  term  is  men- 
tioned, to  be  tenancies  at  will,  but  (as  we  have  just  seen)  have  rather 
held  them  to  be  tenancies  from  year  to  year  so  long  as  both  parties 
please,  especially  where  an  annual  rent  is  reserved  {d) ;  and  although 
it  is  said,  that  in  the  country,  leases  at  will  in  the  strict  legal  notion 
of  a  lease  at  will,  being  found  extremely  inconvenient,  exist  only  no- 
tionally,  the  observation,  Mr.  Hargrove  thinks,  means,  not  that  estates 
at  will  may  not  arise  now  as  well  as  formerly,  but  only  that  it  is  no 
longer  usual  to  create  such  estates  by  express  words,  and  that  the 
Judges  incline  strongly  against  implying  them  {e). 

Tenant  at  will  is  where  lands  or  tenements  are  let  by  one  man  to 
another,  to  have  and  to  hold  to  him  at  the  will  of  the  lessor,  by  force 
of  which  lease  the  lessee  is  in  possession.  In  this  case,  the  lessee  is 
called  tenant  at  will,  because  he  hath  no  certain  nor  sure  estate,  for 
the  lessor  may  put  him  out  at  what  time  it  pleaseth  him.  But  every 
lease  at  will  must  be  at  the  will  of  both  parties  {e). 

If  one  lease  for  years,  with  a  proviso  that  lessor  may  enter  at  his 
will,  it  is  a  lease  at  will  {e). 

So,  if  one  demise  a  tenement  to  another  excepting  the  new  house 
for  his  habitation,  when  he  pleases  to  stay  there,  and  at  other  times 
for  the  use  of  the  lessee  \  the  lessee  has  the  new  house  as  tenant  at 

will  (/). 

So,  if  one  give  to  another  licence  to  take  the  profits  of  his  land  with- 
out mentioning  for  how  long  a  period,  or  reserving  an  annual  rent,  it 
shall  be  a  lease  at  will  (^). 


(0)  Doe  d.  Paxrjr  ▼.  HazeU.  z  £sp.  R.  94. 
{ti)  Lloyd  V.  Robsce.  2  Camp.  453. 
(c)  %  Bl.  Com.  147. 
{J)  Timmins  v.  Rowlinson.  3  Burr.  1603*9. 


(0  Co.  Utt.  55. 

(/)  Cudlip  V.  Rundall.  4  Mod.  9. 

(^)  Anon.  3  Salk.  %%$, 
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A  man  who  enters  and  enjoys  under  a  void  lease,  and  pays  rent,  is 
a  tenant  at  will,  and  not  a  disseisor  (j). 

fiut  if  a  man  enter  by  colour  of  a  grant  or  conveyance  which  was 
void,  and  did  not  stand  with  the  rule  of  law  ;  he  shall  be  a  disseisor, 
and  not  a  tenant  at  will  {b), 

A  mortgagor  is  in  some  respects  strictly  a  tenant  at  will,  and  in  many 
cases  is  like  a  tenant  at  will  (c). 

Therefore  if  a  mortgagee  covenant  that  the  mortgagor  shall  take 
the  profits  till  default  of  payment ;  or  that  the  mortgagor  and  his 
heirs  shall  take  the  profits,  in  the  one  case  the  mortgagor,  and  in  the 
other  his  heir  after  his  death,  shall  be  tenant  at  will  (3). 

But  if  mortgagee  covenant  that  he  will  not  take  the  profits  till 
default  of  payment,  and  the  mortgagor  enter  immediately ;  he  shall 
not  be  tenant  at  will ;  but  only  at  sufierance ;  for  it  was  not  agreed 
that  he  should  take,  but  that  the  mortgagee  should  not  take  (3). 

A  mortgagor  however  is  not  properly  a  tenant  at  will  to  the  mort- 
gagee, for  he  is  not  to  pay  him  rent :  he  is  indeed  as  much  if  not 
more  like  a  receiver  than  a  tenant  at  will ;  though  in  truth  he  is  not 
either  {d)^  He  is  only  a  tenant  at  will,  because  he  is  not  entitled  to 
the  growing  crops  after  the  will  is  determined;  for  the  mortgagee 
may  bring  his  ejectment  at  any  moment  that  he  will ;  and  he  is  enti- 
tled to  the  estate  as  it  is  with  all  the  crops  growing  on  it  (c). 

If  tenant  for  years  continue  after  his  term,  and  his  rent  be  paid 
and  accepted  as  before,  it  is  said  that  he  shall  be  tenant  at  will ;  but 
that  while  he  so  continues,  till  his  rent  is  paid  and-  accepted,  he  is 
tenant  at  sufibrance  or  rather  at  will.  This  however  would  be  now 
construed  to  be  a  tenancy  from  year  to  year  (3). 

When  tenancy  at  will  was  more  known  than  it  is  now,  the  relation 
might  be  determined  at  any  time;  not  as  to  those  matters  which  du- 
ring the  tenancy  remained  a  common  interest  between  the  parties ; 
but  as  to  any  new  contract  the  will  might  be  instantly  determined. 
When  that  interest  was  converted  into  the  tenancy  from  year  to  year, 
the  law  fixed  one  positive  rule  for  six  months'  notice ;  a  rule  that  may 
in  many  cases  be  very  convenient ;  in  others,  as  for  instance,  that  of 
nursery  grounds,  most  inconvenient  {e). 

If  a  tenant  whose  lease  is  expired  be  permitted  to  continue  in  pos- 
session, pending  a  treaty  for  a  further  lease,  he  is  not  a  tenant  from 
year  to  year,  but  so  strictly  at  will,  that  he  may  be  turned  out  of  pos- 
session without  notice  {f).     So  likewise  if  he  be  admitted  tenant 


{a)  Dcnn  d.  Warren  v.  Fearnside.  i  Wiis. 
176. 

(h)  Com.  Dig.  tit.  E«t.  (H.  a.)  Pow$clcy 
V'  Bladunaa.  Cro.  Jac.  660. 

(0  Birch  V,  Wright,  i  T.  R.  378-81. 


(</)  Moss  V.  Galliroore.  Doug.  182-83. 
(*)  Peacock  v.  Peacock.  16  Vcz.  57. 
(/)  Doe  d.  Hollingwonh  v.  Stennet.   % 
Esp.  717. 
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pending  a  treaty  for  the  purchasci  which  treaty  is  afterwards  broken 
off(^). 

A  lessee  at  will  may  take  a  release  of  the  inheritance,  and  thereby' 
his  estate  is  enlarged ;  or  a  confirmation  for  his  life,  upon  which  a 
remainder  may  be  dependant  {b). 

Where  a  lease  is  made  at  will,  rent  being  payable  quarterly,  the 
lessee,  after  a  quarter  of  a  year  is  commenced,  may  determine  his 
will,  but  then  he  must  pay  that  quarter's  rent  (r) ;  and  if  the  lessor 
determine  his  will  after  the  commencement  of  a  quarter,  he  shall  lose 
his  rent  for  that  quarter.     So,  if  half  yearly  (</). 

Tenant  at  will  may  be  ousted  also  by  express  words,  or  by  impli- 
cation :  as  if  lessor  come  upon  the  land,  and  say  that  lessee  shall 
not  continue  over,  he  may  determine  his  will,  though  in  the  absence  of 
the  lessee.  But  words  off  the  land  will  not,  till  notice  to  the  lessee  [i). 
Any  act  of  desertion,  or  which  is  inconsistent  with  an  estate  at 
will,  done  by  the  tenant,  operates  as  a  determination  of  the,  estate; 
as  assignment  over  to  another,  or  commission  of  an  act  of  waste  (e). 
If  therefore  tenant  at  will  take  upon  him  to  make  a  lease  for  years, 
which  is  a  greater  estate  than  he  may  make,  that  act  is  a  disseisin 
and  a  determination  of  the  will  {f). 

But  though  lessee  at  will  make  a  lease  to  commence  at  a  future 
day,  it  does  iiot  amount  to  a  determination,  till  the  lease  commence? 
in  point  of  interest.  So  of  an  extent,  till  the  liberates  and  of  out- 
lawry, till  seizure  {d). 

Though  a  person  let  into  possession  under  an  agreement  to  pur- 
chase, may  be  considered  as  tenant  at  will,  yet  his  admission  of  a 
fictitious  lease  by  entering  into  the  common  consent  rule,  is  not  a 
constructive  determination  of  the  will  whereon  an  ejectment  is  main- 
tainable (g). 

But,  though  a  tenant  at  will  is  at  the  will  of  both  parties,  the  wiQ 
shall  not  be  determined  by  every  act  {b). 

Thus,  where  a  feme  lessee  at  will  takes  husband,  or  a  feme  makes 
a  lease  at  will  and  takes  husband,  although  the  feme  liath  put  her  vrill 
in  her  husband,  yet  it  shall  not  be  said  to  be  a  determination  without 
the  election  of  the  lessor  or  the  husband  {b). 

In  tenancies  at  will  the  rent  becomes  due  in  consideration  of  the 
occupation ;  which,  it  is  said,  must  therefore  be  averred  {e). 

Tenant  at  will  (^)  has  an  estate  that  he  cannot  forfeit  for  treason  (t). 


{a)  Doe  d.  Moore  v.  Lawdor.  i  Stack.  308.  | 

{b)  Com.  Dig.  tit.  Estates.  (H.  3.) 

(c)  Layton  v.  Field.  3  Salk.  22a.    Parker 

V.  Harris.   4  Mod.  77.    Leighton  v.  Theed. 

z  Ld.  Rayd.  707.    Title  ▼.  Grevett.    %  Ld. 

Rayd.  xoo.  8. 
{i)  Com.  Dig.  tit.  Estates.    (H.  6.  H,  9.) 
(0  Cruise.  Dig.  tit.  IX.  5-x7.   z  Inst.  57. 


a.  55.  b.  n.  12. 

(/)  Blunden  v.  Baugh-hUl.  Cro.Car.  304. 

(if)  Right  d.  Lewis  v.  Beard.  13  East.  210* 

{b)  Bellasis  v.  Burbrick.  z  Salk.  209.  S.  & 
zLd.Rayd.  Z7t. 

( i )  Denn  d.  Warrefl  ▼.  Feamside.  x  Wikb 
176. 
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Section  IV.    Of  Tenants  at  sufferance. 

Tenant  at  sufferance  is  he  who  enters  by  lawful  demise  or  title,  and 
afterwards  wrongfully  continues  in  possession ;  as  if  tenant  pur  outer 
vie  continues  in  possession  after  the  death  of  the  cestui  que  vie  {a), 

SOf  any  one  who  continues  in  possession  without  agreement,  after 
a  particular  estate  is  ended  {b). 

There  is  a  great  diversity  therefore  between  a  tenant  at  will  and  a 
tenant  at  sufierance ;  for  tenant  at  will  is  always  by  right,  whereas 
tenant  by  sufierance  entereth  by  a  lawful  lease,  and  holdeth  over  by 
wrong  (fl). 

But  against  the  lung  there  is  no  tenant  at  sufferance,  for  the  king 
not  being  capable  of  committing  laches^  such  person  will  be  an 
intruder  (a). 

So,  if  a  guardian  continue  in  possession  after  the  full  age  of  the 
heir :  he  is  not  a  tenant  by  sufierance,  but  an  abator  {c). 

Mortgagee  covenants  that  mortgagor  shall  quietly  enjoy  till  default 
of  payment,  and  assigns :  after  assignment,  mortgagor  is  only  tenant 
at  sufferance ;  for  his  continuing  in  possession  does  not  turn  the  term 
to  a  right  (</). 

(•)  Co.  Lit.  57.  b.  I      (f)  Ibid.  &  »7i. «. 

(i)  Coin.  Dig.  til.  Estates.  H.  6-9.  |       \d)  Sraartlc  v»  Williams.  Salk.  245. 
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Of  the  general  Incidents  to  Leases. 
Section  I.    Renty  xvken  and  how  pat/able. 

Of  Public  Impositions  J  parocJiial  and  parliamentary. 
Section  II.     Taxes. 
Section  III.     Poor's  Rate. 


-k.* 


Section  I.    Rent^  wJien  and  how  payable^  8^. 

IN  a  preceding  part  of  this  work  we  have  had  occasion  to  explain 
the  nature  of  rent,  and  the  different  kinds  thereof. 
It  must  be  remembered,  that  a  rent  cannot  at  law  issue  out  of  a 
term  of  yearsi  but  must  come  out  of  the  reversion  \  therefore,  if  a 

N 
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lessee  assign  his  term,  he  cannot  distrain  for  the  rent  without  expressly 
reserving  a  power  for  that  purpose  {a). 

The  reservation  of  rent  ought  to  be  certain ;  for  if  a  man  deinise» 
rendering,  •<  after  the  rate  of"  x8/.  per  ann»  while  the  lease  contiiroeSf 
it  will  be  void ;  for  it  does  not  appear  what  rent  he  shall  pay  in  cer- 
tain, or  at  what  time :  wherein  it  differs  from  a  contract  for  goods, 
for  in  such  case  the  jury  may  judge  of  the  value  {b). 

Reservation  of  Rent, — As  to  what  is  deemed  a  good  reservation  of 
rent,  if  a  man  make  a  lease  of  Blachaere^  to  commence  in  futurof  afid 
of  Whiteaere^  to  begin  in  prasenti^  rendering  rent  payable  at  MiAad» 
mas  before  the  commencement  of  the  term  in  Blackacre,  this  is  a 
reservation  immediately,  fpr  it  is  but  one  entire  rent,  and  as  such  is 
payable  according  to  the  reservation  (c). 

So  it  is,  if  a  man  grant  a  future  interest  in  land ;  as  if  it  be  a 
lease  for  years  to  commence  five  years  after  the  making  of  the  lease, 
the  lessor  may  reserve  a  rent  immediately,  because  this  is  a  good  con« 
tract  to  oblige  the  lessee  to  pay,  and  the  lessor  may  have  an  action  of 
debt  on  the  contract,  and  may  likewise  have  his  remedy  by  distress 
for  the  arrears  when  the  lessor  comes  into  possesuon  (c). 

A  lease  of  the  vesture  or  herbage  of  the  land,  reserving  rent,  is 
good ;  because  the  lessor  may  come  upon  the  land  to  distrain  the  les- 
see's  beasts  feeding  thereon  (r). — ^But  a  reservation  of  grass,  herbage, 
or  other  vesture  of  the  land  would  be  had,  because  they  are  part  of 
the  thing  demised  {d). 

So,  where  by  articles  of  agreement  indented  between  jt.  and  S.  it  is 
covenanted  and  agreed,  that  A.  doth  let  Blackaere  to  B.  for  five  years, 
provided  always  that  B.  shall  pay  at  Michaelmas  and  Lady-daj  xo/.  by 
even  portions  yearly ;  this  proviso  is  a  good  reservation  of  the  rent, 
for  as  the  words  amount  to  an  immediate  demise  of  the  land,  the  rent, 
which  is  but  a  retribution  for  the  land,  ought  to  be  paid  immediately; 
and  it  cannot  bs  construed  to  be  a  sum  in  gross,  because  by  the  words 
of  the  articles  (which  being  indented  are  the  words  of  both  parties), 
it  is  to  be  paid  yearly  [e), 

A  difference  is  herie  to  be  noted  between  a  rent  reserved  entire  in  the 
reddendum  upon  a  demise  of  several  things  in  the  same  lease  (for  the 
reservation  shall  be  taken  as  one  and  entire),  and  where  the  rent  is  not 
at  first  reserved  entire,  but  upon  the  reservation  is  several  and  appor- 
tioned to  the  several  things  demised. — ^For  instance,  if  a  lease  be  ^^Af 
of  several  houses,  rendering  the  annual  rent  of  5/.  at  the  two  usual 
feasts,  luz.  for  one  bouse  3/.,  for  another  los.  and  for  the  rest  of  the 
houses  the  residue  of  the  said  rent  of  5/.  with  a  clause  of  re-entry  into 


W  ▼.  Cooper.  »  Wils.  375. 

{i)  Parker  v.  Harris.  4  Mod.  79. 
{/)  Gflb.  on  Rent»|  25. 


{i)  Co.  Lit.  47. 

(e)  Gilb.  on  Rents,  3a* 
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all  the  houfics  for  non-payment  of  any  parcel  of  the  rent ;  this  is  but 
Ode  resefvatiOh  of  one  entire  rent^  because  all  the  houses  were  leased, 
and  tht  5/.  vris  reserved  as  one  entire  rent  for  them  all,  and  the  *<  v/z." 
afterwards  does  not  alter  the  nature  of  the  reservation,  but  only  de« 
dares  the  value  of  each  house  (^i). 

Bat  if  the  lease  had  been  of  three  houses,  rendering  for  one  house 
3/.  for  another  20/.  and  for  the  third  20s.  with  a  condition  to  re-enter 
into  all  for  the  non-payment  of  any  parcel ;  these  are  three  several 
reservations,  and  in  the  nature  of  three  distinct  demises,  for  which  the 
avowries  must  likewise  be  several ;  for  each  house  in  this  case  is  only 
chargeable  with  its  own  rent,  the  entire  sum  being  not  at  first  reserv- 
ed out  of  all  the  houses  demised,  and  afterwards  apportioned  to  the 
several  housed  according  to  their  respective  value,  as  in  the  former 
case  I  but  the  particular  sums  are  at  first  reserved  out  of  the  several 
houses,  and  therefore  the  non-payment  of  the  rent  of  one  house,  can 
be  no  cause  of  entry  into  another  {a). 

So,  if  one  demise  the  scite  and  demesnes  of  a  manor,  and  also  the 
manor  itself,  and  all  other  lands  and  tenements  thereunto  belonging, 
reserving  for  the  said  scite  and  demesnes  and  premises  therewith  letten 
9/.  this  is  not  a  joint,  but  a  several  lease,  viz.  one  lease  for  the  scite 
and  demesnes,  and  another  for  the  residue  of  the  manor,  and  the 
reservations  also  are  several  and  distinct  (b). 

So,  if  a  lease  be  made  of  two  manors  habendum,  one  manor  for  20/. 
and,  the  other  manor  for  10/.  these  are  several  reservations  :  and  each 
manor  is  charged  with  its  respective  rent  (^). 

If  the  respective  rents  were  equal  sums,  it  would  make  no  difference 
it  Seems;  so  as  the  words  in  the  habendum  make  it  as  several  leases. 

But  where  one  made  a  lease  of  a  cellar  for  a  year,  and  if  at  the 
end  of  the  year  the  parties  should  agree  fhat  the  demise  should  con- 
tinue, then  to  have  and  to  hold  the  same  for  three  years,  <<  rendering 
ftom  that  time  annually  during  the  said  term  40/."  this  is  one  entire 
reservation,  as  well  for  the  first  year  as  for  the  three  years ;  for  the 
words  dicto  iermino  extend  to  both  terms  indifferently  {b). 

As  there  may  be  several  reservations  in  the  same  lease,  by  the 
words  of  the  parties,  so  there  may  by  act  of  law :  as  where  a  lease  is 
made  to  a  bishop  in  his  public  capacity,  and  J,  S.  reserving  a  rent ; 
the  lessees  are  hot  joint*tenants,  but  tenants  in  common,  and  there- 
fore the  reservation  must  be  several,  and  the  reversion  to  which  the 
rent  is  incident  must  follow  the  nature  of  the  particular  estates  on 
.which  it  depends,  and  therefore  must  be  several  also  (3). 

So,  if  there  be  two  tenants  in  common,  and  they  make  a  lease  for 
lift,  rendering  rent,  this  reservation,  though  made  by  joint  words, 
thall  follow  the  nature  of  the  reversion^  which  is  several  in  the  lessors  ; 

(«}  Gilb.  on  Rents,  34.         (i)  Ibid.  36.  Ttnficld  v.  Rogen.  Cro.  £Iis.  34X« 

N  Z 


180         Renl^y'whea  and  how  payable^  S^c.     [Chap.  VIII 

and  therefore  they  shall  be  put  to  their  several  assises^  if  they  be  dis- 
seised, as  if  they  had  been  distinct  reservations. — But  if  the  reserva- 
tion had  been  of  a  horse,  or  hawk,  or  any  other  thing  not  in  its  own 
nature  severable,  then,  for  the  necessity  of  the  case,  the  law  admits 
them  to  join  in  one  assise  (/i). 

Upon  a  surrender  reserving  rent,  though  the  rent  is  not  good  by 
way  of  reservation,  yet  it  shall  be  so  by  way  of  contract. 

If  a  lessee,  however,  simply  covenant  to  pay  such  a  sum  yearly, 
without  mentioning  it  as  a  consideration  of  the  demise  of  the  premises, 
it  has  been  held  to  be  not  a  rent,  but  a  sum  in  gross  (^). 

In  an  action  of  debt  on  an  agreement,  it  appeared  that  the  plaintiff 
covenanted  by  the  agreement  to  grant  a  lease  of  certain  premises  upon 
certain  conditions  therein  specified  and  at  a  certain  rent*     The  defen- 
dant covenanted  to  pay  a  certain  rent,  and  perform  certain  conditions 
on  which  the  lease  was  to  be  granted.     The  declaration  averred  that 
the  defendant  had  entered,  upon  a  breach  for  non-payment  of  rent. 
A  former  lease  to  one  Edmunds  had  subsisted,  at  the  expiration  of 
which  that  mentioned  in  the  agreement  as  to  be  granted  to  the  defen- 
dant, was  to  commence  -,  the  declaration  averred  that  Edmund's  lease 
had  expired,  and  that  the  defendant  had  entered ;  but  not  that  any 
lease  had  been  made.     There  was  also  a  count  for  use  and  occupa- 
tion : — Upon  demurrer  to  the  first  special  counts  ;  Lord  Kenym^  C.J. 
said,  "  I  have  always  admired  an  expression  of  Lord  Hardwicki^  « that 
there  is  no  magic  in  words/      It  appears  that  a  rent  was  to  become 
due  on  a  certain  day  mentioned :  perhaps  this  money  to  be  paid  is  not 
strictly  to  be  called  rent,    the  relation  of  landlord  and  tenant  not 
having  then  commenced  :    but    still   the   parties  intended  that  this 
money  should  be  paid,  according  to  the  best  construction  I  can  give 
of  the  agreement.     Collecting  therefore  the  meaning  of  the  parties, 
without  encumbering  myself  with  the  technical  meaning  of  the  word 
rent^  I  think  the  case  is  with  the  plaintiff."    The  other  Judges  agreed 
in  opinion  with  Lord  Kenyan,     They  observed,  that  the  conditions 
mentioned  in  the  lease  were  the  conditions  of  sale  at  the  auction  at 
which  it  was  bargained  for.     The  intent  seemed  to  be,  that  the  de- 
fendant should,  after  the  determination  of  Edmund's  lease,  take  pos- 
session and  proceed  to  cover  in  the  house.      On  the  house  being 
covered  in,  the  plaintiffs  were  to  grant  a  lease  ;  but  in  order  to  insti* 
gate  the  defendant  to  do  this,  he  was  to  pay  annually  a  certain  sum 
before  the  granting  of  the  lease,  equal  to  what  he  was  to  pay  after- 
wards, the  whole  being  denominated  "  rent."  If  .that  were  not  meant, 
the  covenant  to  pay  rent  was  useless,  for  the  lease,  when  made^  would 
certainly  contain  such  a  Covenant. — ^The  deed  and  conditions  of  sale 

(«)  Gilb.  oa  ReutSi  37.  (i)  Smith  v.  Maplcback.  i  T.  R.  441. 
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were  very  obscurely  worded,  though  it  appeared  that  the  city  of  London 
had  used  that  form  for  upwards  of  a  century  {a), 

Nate  also,  a  diversity  between  a  reservation,  which  is  always  of  a 
thing  not  in  esse^  but  newly  created  or  reserved  out  of  the  land  or 
tenement  demised ;  and  an  exception,  which  is  ever  of  part  of  the 
thing  granted,  and  of  a  thing  in  esse  {h). 

Rent  reserved  upon  a  lease  issuing  out  of  copyholds  and  freeholds 
(the  lease  of  the  copyhold  being  made  with  licence)  was  held  good  (r). 
But  the  rent  shall  be  considered  as  issuing  out  of  the  freehold  only,  as 
in  the  case  of  rent  issuing  out  of  lands  and  goods. 

In  a  lease  of  lands,  for  which  the  lessor  is  bound  to  reserve  the 
best  rent  that  can  be  gotten,  he  must  reserve  the  best  rent  that  can  be 
gotten  at  the  time  the  lease  is  made,  without  any  regard  to  a  former 
lease  in  which  the  rent  might  have  been  fairly  reserved  on  account  of 
money  to  have  been  expended  in  improvements  [d). 

If  there  be  an  order,  confirmed  by  parliament,  that  an  indenture  of 
demise,  upon  which  a  rent  was  reserved,  should  be  vacated  and  can- 
celled, and  that  a  stranger  should  enter  into  the  lands  demised  and 
receive  the  profits,  yet  the  same  rent  in  value  granted  by  the  lessee 
for  the  better  securing  the  rent  reserved,  is  not  discharged,  although 
the  intention  appears  that  there  should  be  but  one  rent  paid  {e). 

The  rent  must  be  reserved  to  the  lessor  himself,  and  not  to  a 
stranger  {f) ;  for  it  ought  to  be  made  to  him  from  whom  the  land 
passes ;  and  where  one  reserves  rent  to  a  stranger,  neither  the  heir  nor 
stranger  shall  have  it  {g). 

Therefore,  if  a  man,  and  B.  his  son,  reciting  that  B,  is  his  heir  ap- 
parenty  let  for  years,  to  commence  after  the  death  of  the  father  (who 
was  sole  seised),  and  rendering  rent  to  the  said  B.  it  will  be  void  ;  for 
a  reservation  to  him  by  his  proper  name,  and  not  to  him  as  heir,  is  the 
same  as  if  it  were  to  a  stranger. — But  the  king  may  make  a  reservation 
of  rent  to  a  stranger  (A). 

So,  if  a  lease  for  years  be  made,  rendering  rent  to  the  heirs  of  the 
lessor,  the  reservation,  it  is  said,  is  bad,  because  not  to  the  lessor 
first  { f ). 

The  clearest  and  safest  way  is,  to  reserve  the  rent  generally  during 
the  terra,  without  saying  to  whom,  and  leave  it  be  be  distributed  by 
the  law.  For  if  the  reservation  of  rent  be  general,  the  law  gene- 
rally directs  it  according  to  the  intent  and  the  nature  of  the  thing 
demised  ( i ). 


(«)  City  of  London  v.  Dias.  T.T.  41  G. 
T/s  MSS. 
(*)  Co.  Lit.  47.  (a.) 
{e)  CoUins  V.  Harding.  Cro.  Eliz.  621. 
id)  Doe  d.  Griffiths  v.  Lloyd.  3  Esp.  78. 
(r)  Mouiuon  v.  Redthaw.    x  Saund.  I96f 


(/)  Co.  Lit.  47- 143.  t. 

{g)  Sacheverell  v.  Froggatt.  a  Saund.  368- 

370. 

{h)  Com.  Dig.  tit.  Rent.  (B.  5.) 

(  i  )  WhiUock's  case.  8  Co.  R.  138.  Sach* 

evcreU  f.  Froggatt.  1  Vent.  i6x. 
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This  has  always  been  taken  most  in  advantage  of  the  leasee  and 
against  the  lessor,  and  yet  so  as  the  rent  be  paid  during  the  time  («)  i 
for  if  no  person  be  mentioned,  the  reservation  shall  be  extended  by 
implication  of  law,  to  the  lessor  and  his  heirs  {b). 

But  if  the  reservation  be  only  to  the  lessor,  and  the  deed  do  not  say 
also  « to  his  heirs,  executors,  &c/'  this  reservation  shall  contmoe 
only  for  the  life-time  of  the  lessor,  and  shall  determine  with  his  death : 
for  expreisum  facit  cessare  iacitum  (r ]. 

So,  if  a  man  reserved  rent  to  him  or  his  heir,  it  will  be  good  tp 
him  for  his  life  and  void  to  the  heir  (d).  So  also  if  the  lessor  be  seised 
in  fee,  and  make  a  lease  for  life  or  years,  rendering  rent  to  the  lessor, 
or  his  executor,  or  assigns ;  in  this  case  the  rent  shall  continue  only 
for  the  life  of  the  lessor  (^}. 

But  if  the  reservation  be  to  the  lessor,  his  heirs  and  assigns,  in  the 
copulative,  or  in  the  disjunctive  to  him  or  his  heirs,  or  to  him  or  hia 
successors,  (if  ;t  be  the  lease  of  a  corporation,}  during  the  term ;  then 
all  the  assignees  of  the  reversion  shall  enjoy  it  {e). 

So,  if  the  reservation  be  thus:  <<  yielding  and  paying  so  nrach  rent,'' 
without  any  more  words,  this  shall  be  taken  for  all  the  time  of  the 
estate,  and  shall  go  to  him  in  reversion  accordingly  (e). 

For,  if  the  rent  be  made  payable  yearly,  without  saying  during  the 
term,  the  payment  must  be  made  during  the  term  (/)• 

Therefore  if  a  man  seised  of  land  in  fee  make  a  lease  for  years, 
reserving  rent  to  him  and  his  assigns  during  the  term^  this  les^rvatioa 
shall  not  determine  by  the  death  of  the  lessor  as  was  once  wrongl j 
ruled,  but  the  rent  shall  go  to  his  heir  {g)  s  for  though  there  be  no 
mention  of  his  heirs  in  the  reservatioo,  yet  there  are  words  whicli 
evidently  declare  the  intention  of  the  lessor  to  be  that  the  payment  of 
the  rent  shall  be  of  equal  duration  with  the  lease,  the  lesisw  (uraUi 
expressly  provided  that  it  shall  be  ps^d  during  the  term;  ew^equeotlY 
the  rent  must  be  carried  over  to  the  heir,  who  comes  into  the  inherit 
ance  after  the  death  of  the  lessor  and  would  have  succeeded  in  pos- 
aessbn  of  the  estate  if  no  lease  had  been  made :  and  if  the  lessor 
assigns  over  his  reversion,  the  assignee  shall  have  the  rent  as  incidei(( 
to  it  I  because  the  rent  is  to  continue  during  the  term ;  therefore  it 
must  follow  the  reversion,  since  the  lessor  made  no  particular  dispo* 
sition  of  it  separate  from  the  reversion  (£)• 

If  tenant  in  tsul  demise  for  years,  rendering  rent  to  him  ^nd  I^ 
heirs,  this  goes  to  the  heir  in  tail  (i). 


(a)  Shep.  Touch.  ZX4, 
(«)  Dyer,  5- 

(«)  Shcp.  Touch.  Z14.  vide  itUm  %  Wmi*s. 
Saund.  368.  n.  (a.) 
{d)  Co.  Lit.  ai4'  a* 
(#)  Cora.  Pigp  tit.  lUnt.  (B.  j.)  fi)»f{u 


Touch.  1x4. 

(/)  Harrington  t.  Wyet.  Moor,  459^ 
ig)  GOb.  on  Renta,  66,  7.  Sh(y.  T/ovch. 

(4)  Richiaoiid  ▼.  Butcher.  Cro.  Ells,  1x7. 
(f )  Com.  Dig.  tit.  Rent.(:9^5.) 
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If  tenant  for  life,  with  power  to  make  lea$e$i  demises,  rendering 
rent  to  luniy  bis  heirs,  and  assignsy  it  shall  be  adjudged  to  him  in 
remaiiider  (a). 

One  ^ised  in  fee  lets  for  years  reserving  rent  "  during  the  term," 
to  the  lessor,  his  executors,  administrators  and  assigns,  and  lessee 
covenants  to  pay  it  accordingly,  and  the  lessor  devises  the  reversion 
and  dies ;  the  reservation  is  good  to  continue  the  rent  during  the 
whole  term,  and  the  devisee  shall  have  an  action  of  covenant  for  non- 
psyment  (4). 

If  a  copyholder  by  licence  lease,  rendering  rent  to  him  and  his 
wife,  and  his  heirs,  where  by  the  custom  the  wife  has  her  free-bench, 
the  wife  shall  have  the  rent  as  incident  to  the  reversion  (r). 

If  a  lease  be  made  by  a  husband,  reserving  rent  to  him  for  life,  and 
to  his  wife  for  life,  it  will  be  a  reservation  during  the  life  of  the 
survivor  {c} , 

A  posthumous  child,  bom  after  the  next  rent-day  had  incurred, 
after  the  death  of  his  father,  is  under  the  stat.  10  &  1 1  ff  .  3  r.  16. 
iutuled  to  the  intermediate  profits  of  the  lands  settled,  as  well  as  the 
lands  themselves ;  for  that  act  of  parliament  was  made  to  enable 
posthumous  children  to  take  estates  as  if  born  in  their  father's  life- 
time, though  there  should  be  no  estate  limited  to  trustees  to  preserve 
the  contingent  remainders  (</)• — ^Indeed  it  is  now  Isud  down  as  a  fixed 
principle,  that  wherever  such  consideration  would  be  for  his  benefit, 
a  cUld  in  vemtre  sa  men  shall  be  considered  as  absolutely  bom ;  for  all 
the  cases  establish  this  point,  that  there  is  no  distinction  between  a 
child  in  ventn  ia  m^e  and  one  actually  bom  (^). 

It  may  be  observed  that  <<  heir''  is  the  only  word  of  privity  in  law 
icquisite  to  the  reservation  of  rents,  and  in  conditions  \  the  heir  being, 
in  repfesentation,  in  point  of  taking  by  inheritance,  the  same  person 
with  the  ancestor  (/)• 

A  man  naay  reserve  a  rent  to  himself  for  his  life  and  a  different 
rent  to  his  heir  {g). 

If  there  be  two  joint-tenants,  and  they  make  a  lease  for  years  by 
parol,  or  deed-poll,  reserving  rent  to  one  only,  yet  it  shall  enure  to 
both.  But  if  the  lease  had  been  indented,  the  reservation  should  have 
been  good  to  him  only  to  whom  it  was  made,  and  the  other  should 
have  taken  nothing.—  The  reason  of  the  difierence  is  this :  where  the 
lease  is  by  deed-poll,  or  by  parol,  the  rent  shall  follow  the  reversion, 
which  is  jd£tly  in  both  lessors :  and  the  rather,  because  the  rent 


(«)  Com.  Dig.  tit.  Rent.  (B.  5.) 

{})  Sacheverell  v.  Froggatt.  %  Saund.  361- 

aW.    6.  C.  9  Lev.  13.    Sir  T.  Raym.  4x3. 

X  Vent.  X48.z6x.    a  Keb.  798*8x9-833- 

839. 
(«)  Cora.  Dig.  tit.  Rent.  (B.  57.) 
(d)  Battctt  v.  Bassett.  3  Adc  403. 


(«)  Doe  d.  X^ncashtre  v.  Lancashire.  5 
T.  R.  49-60-61.  Doe  d.  Clarke  v.  Clarke. 
%  H.  BL  399.    Beale  v.  fieale.  x  P.  Wms. 

a45« 
(/)  Gates  T.  Pritb.  Hob.  X3a 

(;)  Co«  Lit.  91^.  b.  2X4'  a« 
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being  something  given  to  the  joint-tenant  to  whom  it  is  feserved  in 
retribution  for  the  land,  he  ought  to  be  seised  of  the  rent  in  the  safile 
manner  as  he  is  of  the  land  demised,  which  is  equally  for  the  benefit 
of  his  companion  and  himself;  but  where  the  lease  is  by  deed  indented, 
they  are  estopped  to  claim  the  rent  in  any  other  manner  than  it  b 
reserved  by  the  deed,  because  the  indenture  is  the  deed  of  each  party, 
and  no  man  thall  be  allowed  to  recede  from  his  own  solemn  act  {a). 

So,  if  two  jointtenants  let  by  deed  to  ji,  rendering  to  them  lo/. 
per  ann.  and  only  one  seal  the  deed,  the  demise  shall  be  but  of  a 
moiety,  rendering  only  5/.  per  ann,  (3). 

If  a  rent  be  payable  yearly  without  saying  <<  during  the  said  term,^ 
yet  the  payment  must  be  made  every  year  during  the  continuance  of 
the  lease  (c). 

'  If  therefore  a  lease  be  made  for  years,  provided  that  the  lessor  shall 
pay  for  it  at  Michaelmas  and  Lady  day  10/.  by  equal  portions  «  during 
the  term,"  though  this  rent  is  not  made  payable  yearly,  yet  the  law 
construes  it  to  be  so,  because  it  is  payable  at  the  two  feasts  during  the 
term,  and  then  consequently  it  must  be  paid  yearly ;  for  if  there  be 
any  omission  of  the  payments  in  any  one  year  during' the  lease,  it  is 
not  paid  at  the  two  feasts  during  the  term  (r). 

So,  if  a  man  demise  for  five  years,  rendering  looA  to  be  p;ud  by 
equal  portions  during  the  term,  it  shall  be  paid  yearly,  though  that 
word  was  omitted  (^). 

If  a  lease  be  made  rendering  rent  at  two  usual  feasts  of  the  year, 
without  specifying  what  feasts,  the  law  construes  such  payments  to  be 
made  at  Michaelmas  and  Ladyday^  because  those  are  the  usual  days 
appointed  in  contracts  of  this  nature  for  payment  (r). 

So,  if  a  man  grant  a  rent  of  10/.  to  another  payable  at  the  two 
usual  feasts  of  the  year,  this  shall  be  intended  by  equal  portions^ 
though  not  so  mentioned  in  the  deed ;  because  where  thete  are  two 
several  days  appointed  for  payment,  it  is  the  most  equal  constrttction, 
that  a  moiety  of  the  rent  shall  be  paid  at  each  day  (r). 

If  a  man  make  a  lease  to  another  the  6th  day  of  August^  rendering 
yearly  the  rent  of  40/.  at  two  terms  of  the  year,  tixz.  at  Ladydaj  and 
Miehailmas^  by  equal  portions,  though  in  this  case,  by  the  appointment 
of  the  parties.  Lady  day  be  the  first  term  mentioned,  yet  the  first  paiy« 
ment  shall  be  made  at  Michaelmas  ensuing  the  date  of  the  lease ;  for 
without  such  transposition  of  the  words  of  the  deed^.  the  intention  of 
the  parties  could  never  be  fulfilled,  because  the  rent  is  reserved 
annually,  and  the  lessor  would  lose  the  profits  of  one  half  year  if  the 
rent  were  not  payable  the  first  Michaelmas  i  and  the  lessee  must  enjoy 
the  land  from  the  date  of  the  lease  to  the  first  Michaelmas  without 


(«)  Co.  JLitt.  47*  '•  Gilb.  on  Rents.  63.      I       (k)  GUb.  on  Rents.  ^O-JI. 
(^)  Com.  Pig.  tit.  Rent  (B.  6-8.)  | 
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pa jing  any  thing ;  and  50  likewise  from  the  last  Lady^day  of  the  term 
to  the  expiration  of  it ;  because  though  the  rent  ended  in  August^  yet 
the  payment  was  not  to  be  made  till  the  Michaelmas  following,  before 
which  time  the  lease  expired  {a). 

So,  if  a  man  make  a  lease  the  ist  of  May^  reserving  rent  payable 
quarterly :  this  shall  be  intended  quarterly  from  the  making  of  the 
lease ;  for  if  the  beginning  of  the  quarter  should  be  construed  to  be 
any  other  day  than  the  date  of  the  lease,  the  lessor  would  lose  the 
profits  of  his  land  for  some  time,  and  consequently  not  have  quarterly 
payment  made  during  the  continuance  of  the  lease  [a). 

A  rent  was  reserved  half  yearly  from  Michaelmas ;  an  action  brought 
for  half  a  year's  rent  ending  the  25th  day  of  March,  which  was  not 
half  a  year  from  Michaelmas:  and  the  rent  being  reserved  half  yearly 
without  mentioning  any  day,  there  must  be  a  full  half  year  before  it 
is  due ;  but  otherwise,  where  it  is  made  payable  at  such  and  such 
feasts^  quarterly  jor  half  yearly ;  there  though  the  quarter  or  half  year 
in  reality  be  not  then  expired,  yet,  as  to  the  reservation  and  paymentt 
it  is  (h). 

If  rent  be  reserved  quarterly  or  half  yearly,  each  apportionment  of 
rent  is  a  distinct  debt  (r). 

Where  there  are  special  days  of  payment  limited  upon  the  redden* 
dum,  the  rent  ought  to  be  computed  according  to  the  reddendum,  and 
not  according  to  the  habendum :  but  where  the  reservation  is  genera)^ 
as  half  yearly  or  quarterly,  and  no  special  days  are  mentioned, 
there  the  half  year  or  quarter  must  be  computed  according  to  the 
habendum  (r). 

If  tenant  in  fee  make  a  lease  for  years  to  begin  at  Michaelmas,  ren- 
dering 100/.  per  annum  7t  Michaelmas  and  Lady^day,  ox  within  ten 
days  after  every  feast ;  it  seems  to  be  the  better  opinion  that  the  rent 
is  due  the  bst  Michaelmas-day  of  the  term,  without  any  regard  to  the 
ten  days;  for  the  reservation  being  annual,  at  the  two  feasts,  or 
within  ten  days,  it  shall  be  construed  to  be  at  the  end  of  every  ten 
days  during  the  term,  as  most  agreeable  to  the  design  of  the  contract ; 
and  therefore  the  law  rejects  the  ten  days  after  the  last  feast,  because 
the  term  ending  at  Michaelmas,  there  cannot  be  ten  days  after  it  dur- 
ing the  term,  for  payment  of  the  rent  This  construction  is  the  more 
reasonable,  because  to  give  the  lessee  his  election  to  make  the  last 
payment  either  at  Michaelmas  or  ten  days  after,  were  to  put  it  in  his 
power  to  avoid  payment  of  the  last  half  year's  rent :  for  if  it  could  be 
construed  not  to  be  due  till  the  end  of  the  ten  days,  the  lessor  could 
never  oblige  him  to  pay  it,  because  then  the  term  would  be  ended 
before  the  rent  became  due  \  for  the  addition  of  the  ten  days  was  only 


(tf)  Gilb.  on  Rcnu,  50-52. 
(^)  Thomkins  t.  Pincent.  7  Mod.  97.  S.  C. 
%  Ld.  Raynu  829.    I  Salk.  14Z.   Barwick  v. 


Faster.   Cro.  Jac.  »17. 
(0  Welbie  V.  PhilUps.    aVeat.  la^- 
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to  enlarge  the  time  of  pajrynant,  but  09t  to  prevent  tbe  payaienty  or 
to  remit  any  part  of  die  reqt  (^7). 

If  a  maQi  po^s^eM  of  a  term  of  oae  h«fi4j9ed  yeai%  mike  » le^ae 
for  fifty,  reserving  rent  to  himself  ^nd  his  betrs,  this  VCPt  detesmin^ 
at  his  death ;  for  his  heir  cannot  have  ir»  because  he  eanoot  siicseed 
to  the  cstatei  it  being  but  a  ehattel  interest,  to  which  the  ieBt»  if  it 
continue  after  the  life  pf  the  lessor,  must  belong ;  and  tbe  eseci»- 
iofs  caonot  have  it,  because  there  are  no  words  to  carry  it  to  tbem  (h). 
[It  would  however  form  a  part  of  the  residuary  estate,  it  is  conceived, 
and  be  assets  in  the  bands  of  tbe  executor  or  administrator :  and  this 
construction  i#  warranted  by  Iiord  Hak  espcessly  in  the  case  pted. 
For  a  term  of  years,  being  a  chattel  reaU  is  assets  in  die  hands  of  the 
meeutor  or  ad^ninistrator  1  and  if  such  be  tbe  nature  of  the  diing 
demisedi  the  rent  reserved  upon  it  will  of  course  accompany  ite  prin- 
fiipali  and  not  go  to  tbe  heir  (<r).] 

Where»  however,  an  inheritor  reserves  rents,  upon  a  leaie  fee 
yearS}  this  shall  not  go  to  the  executor,  but  to  tbe  heir,  with  the 
reversion;  other  than  arrearages  of  it  behind  at  the  death  of  the 
testator  {d). 

Therefore  where  the  lessor  died  upon  Mioh0tlmat''iajf  between 
three  and  four  o'clock  in  the  afternoon,  before  sun-set^  the  mat  bong 
reierved  payablyf  on  Mubtidmat^t  the  question  waa,  whether  the 
executor  or  the  heir,  or,  wluch  is  the  lame,  the  jointress  of  the  lessor, 
abould  hare  the  rent?  It  was  decreed  that  the  rent  should  go  to  the 
heir  pr  joiutreea,  because  at  the  time  of  the  death  of  the  lessor^  there 
was  no  remedy  nor  means  to  compel  the  payment  thereof  (r), 

Under  an  agreement  to  let  a  houM  for  a  yeart  the  rent  to  com- 
mence at  Mich<9$lmai^  and  to  be  piud  three  months  in  advance,  such 
advance  to  be  psud  00  taking  passeasion«  Si9iiUg  this  stipobtimi 
relates  to  tbe  first  quarter^  sent  o«ly  (/)• 

jfypprHonm$t  ff  rmt.r-'At  coqimon  W»  rent  d^mot  be  nppcsw 
tioned*  neither  caa  a  reot-chMrge»  or  rent-.ieck  (1)9  but  the  icver- 
aioner  becomes  endtled  to  the  accruing  rent  Aom  the  lent-dayt  ai^te^ 
cedent  to  the  ds»ease  of  liie  tenant  for  life^  whose  representadve  was 
eMtled  Qidy  to  the  arrearages  due  at  some  rent'4ay  before  tbe  deadi 
of  the  testator  or  intestate ;  for  the  law  does  not  apportioD  rent  in 
point  of  time,  neidier  does  equity  {k). 

Iff  tfaevefoief  a  teqant  for  Ufe  made  a  lease  for  years^  and  iitA  the 

(a)  Thomkintv.Pincent,  7  Mp<L97.  S.C  I  ^78.   ppppa  v.  Mayo.  I  Sauntt  S76-S78. 
1  Ld.  Raynu  819.   i  Salk.  14X.  Barwick  v.  |      (/)  Holland  v.  Palstr.  %  Star.  i6x. 


Fetter.  Cr0.Jae.ss7. 

(#)  SachcTcrell  v.  FroggatL     Vent.  z6i. 
Com.  Dig.  tit.  Rent.  (Btj.) 
(i)  We]i|.e^.£«.^j. 
(0  Lord  Ro€kiogham  v.  Oxenden.  s  Salk. 


(g)  Co.  Lit,  P.  147.  b. 

{k)  CoiuHeai  Plynoudi  r,  ThcogBMCtsa 
z  Salk.  65.  Emott  ▼.  Cole.  Cra  Blis.  S55. 
Mocattt  ▼.  Muyuroyd.  t  P.  Wsta.  39^ 
Sdwnd^  V.  CountcM  Dowifv  Wsnnclu  a 
P.  Wau.  m4. 
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di^y  befors  the  rent  was  due,  (which  U  not  payable  dll  the  last 
piooacot  of  the  day  on  which  it  is  expressly  reserrcd  in  the  leascy)  the 
rent  ws^s  lost  both  to  the  executor  and  the  rerersioner,  and  the  law 
beiQg  #0j  equity  would  not  reliere  (a). 

Thf  strict  adherence  to  this  rule  of  law  was  productive  therefore 
of  a  ¥ery  manifest  and  grievous  injustice.  This  however  has  been  in 
a  grp^  degree  remedied  by  the  statute  11  G.  2  r.  19.  x.  15.  which 
after  recitiogy  that  Whereas  where  any  lessor  or  landlord  having 
only  an  estate  for  life,  in  the  lands,  tenements  or  hereditaments,  de* 
iniaed,  h^^pp^ns  to  die  before,  or  on  the  day,  on  which  any  rent  is 
lesenr^  pr  made  payable,  such  rent  or  any  part  thereof,  is  not  by  law 
rpcovefable  by  the  executors  or  administrators  of  such  lessor  or  land- 
loc4;  noor  is  the  person  in  leversion  intided  thereto,  any  other  thaq 
for  the  use  and  occupatbn  of  such  lands,  tenements,  or  hereditaments, 
fron  the  death  of  the  tenant  for  life,  of  which  advantage  hath  often 
been  taken  by  the  under- tenants,  who  thereby  avoid  paying  any  thing 
for  the  s^me :  eiuuts  that.  Where  any  tenant  for  life  shall  happen 
to  die  before  or  on  the  day  on  which  any  rent  was  reserved  or  made 
payable  upon  any  demise  or  lease  of  any  lands,  tenements,  or  here* 
dicarocnts  which  determined  on  the  death  of  such  tenant  f<»r  life,  the 
ei^cenlon  or  administrators  of  such  tenant  for  life  shall  and  may,  in 
an  action  on  the  case,  recover  of  and  from  such  under-tenant  or 
uodfirHeoants  of  such  lands,  &c.  if  such  tenant  for  life  die  on  the  day 
oa  whk^  the  same  was  made  payable,  the  whole,  or  if  before  such 
day,  then  a  proportion  of  such  rent  according  to  the  time  such  tenant 
for  life  lived,  of  the  last  year  or  quarter  of  a  year,  or  other  time  in 
which  the  said  rent  was  growing  due  as  aforesaid,  making  all  just 
aUowanees  or  a  proportionable  part  diereof  respectively. 

In  a  leacUng  case  on  the  above  statute,  (in  which  Lord  HardmAA§ 
ipflined  to  extend  the  remedy  to  the  representatives  of  a  tenant  in 
t^  whose  kase  determined  with  his  life,)  the  faets  were  these :  T«»- 
Wt  in  ta&,  remainder  to  the  defendant  in  fee,  leased  for  yeara,  and 
died  wkham  Issue  a  week  before  the  day  of  payment  cf  the  half 
yfW's  real.  The  lessee  at  the  day  paid  all  the  half  year's  rent  to  the 
defendant  The  executor  of  the  tenant  in  tail  brought  his  bill  for 
syporrioomonr  of  the  rent.  By  the  L.  C.  Uarimcke^  this  point  has 
never  been  determined ;  but  this  is  so  strong  a  case  that  I  shall  make 
it  a  pae^edent.  These  are  in  it  two  grounds  for  relief  in  equity : 
the  first  arises  on  the  statute  of  the  11  G.  2.  the  second  arises  on  the 
tenant^  having  submitted  to  pay  the  rent  to  the  defimdant.  The 
uUef  arisiiig  upon  this  statute,  is  either  fron  the  strict  legal  construc- 
>  Of  equi^  formed  upon  the  reason  of  it.    And  here  it  is  proper 

(«)  i!tj  V.  Pktanv.  %  P.  Wmf.  jox. 
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to  constderi  what  the  mischief  was  before  the  act)  and  what  remedy 
is  provided  at  common  law/    If  tenant  for  life,  or  any  who  had  a 
determinable  estate,  died  but  a  day  before  the  rent  reserved  on  a  lease 
of  his  became  due,  the  rent  was  lost :  for  no  one  was  entitled  to  re^ 
cover  it.     His  representatives  could  not,   because  they  could  only 
bring  an  action  for  the  use  and  occupation ;  and  that  would  not  lie 
where  there  was  a  lease,  but  debt  or  covenant :  nor  could  the  re« 
mainder«man,  because  it  did  not  accrue  in  his  time.    Now  this  act 
appoints  the  apportioning  the  rent,  and  gives  the  remedy.    But  there 
are  two  descriptions  of  persons  to  whose  executors  the  remedy  is 
given ;  in  the  preamble,  it  is  one  having  only  an  estate  for  life ;  in 
the  enacting  part  it  is,  tenant  for  life.    Now  tenant  in  tail  comes  ex- 
pressly within  the  mischief.     I  do  not  know  how  the  judges  at  com. 
man  law  construe  it,  but  I  should  be  inclined  in  this  court  to  extend 
it  to  them.    I  should  make  no  doubt,  were  this  the  case  of  tenant  in 
tail  after  possibility  of  issue  extinct;  for  he  is  considered  in  many 
respects  as  tenant  for  life  only :  he  cannot  suffer  a  recovery ;  he  may 
be  enjoined  from  committing  waste,  such  as  hurts  the  inheritance, 
as  felling  timber ;  though  not  for  committing  common  waste,  being 
considered  as  to  that  as  tenant  in  tail.     Were  it  the  case  of  tenant 
for  years  determinable  on  lives,  he  certainly  must  be  included  witbin 
the  Act,  though  it  says  only  tenant  for  life ;  it  would  be  playing 
with  the  words  to  say  otherwise.    These  cases  shew  the  necessity  of 
construing  this  Act  beyond  the  words.    Tenant  in  tail  has  certainly 
a  larger  estate  than  a  mere  tenant  for  life;  for  he  has  the  inheritance 
in  him,  and  may,  when  he  pleases,  turn  it  into  a  fee  ;  but  if  he  does 
not,  at  the  instant  of  his  death  he  has  but  an  interest  for  life.    Such 
too  is  the  case  of  a  wife  tenant  in  tail  ex  prowsume  mariii.    Upon  this 
point  I  give  no  absolute  opinion.     As  to  the  equity  arising  from  the 
statute,  I  know  no  better  rule  than  this,  equitas  sequiiur  legem.  Where 
equity  finds  a  rule  of  law  agreeable  to  conscience,  it  pursues  the 
sense  of  it  to  analogous  cases.    If  it  does  so  as  to  the  maxims  of  the 
conunon  law,  why  not  as  to  the  reasons  of  Acts  of  Parliament?  nayy 
it  has  actually  done  so,  on  the  statute  of  forcible  entry ;  upon  which 
this  court  grounds  bills,  not  only  to  remove  the  force,  but  to  quiet 
the  possession.    That  Act  requires  a  legal  estate  in  possessicm ;  this 
court  extends  the  reason  to  equitable  in  interest.     But  I  ground  mj 
opinion  in  this  case  upon  the  tenant's  having  submitted  to  pay  the 
rent.    He  has  held  himself  bound  in  conscience  to  pay  it  for  the  use 
and  occupation  of  the  land  the  last  half  year.     He  paid  it  to  the  de- 
fendants which  he  was  not  bound  to  do  in  law :  and  in  such  case, 
the  person  he  pays  it  to  shall  be  accountable,  and  considered  as  re- 
ceiving it  for  those  who  are  in  equity  entitled  to  it.    The  division 
must  be  that  prescribed  by  the  statute ;  and  then  the  plaintiff  is  en- 
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tkled  to  such  a  proportion  of  the  rent  as  accrued  during  the  testator's 
life-lime.    And  accordingly  it  was  decreed  (a). 

So,  rent  paid  to  the  receivers  by  tenants  holding  under  demises  de- 
terminable upon  the  decease  of  tenant  in  tail,  who  died  without 
issue,  was  afterwards  apportioned  between  the  representatiire  and  the 
remainder-man.  But  in  this  case  the  Lord  Chancellor  Thurlow  ob- 
served that  the  case  of  Paget  and  Gee  (a)  seemed  rather  to  be  a  deci- 
sion what  the  statute  ought  to  have  done,  than  what  it  had  done : 
but  that  the  question  here  seemed  to  turn  on  another  ground,  that 
the  tenant  holding  from  year  to  year,  or  from  period  to  period,  from 
a  guardian  without  lease  or  covenant,  cannot  be  allowed  to  raise  an 
ioiplication  in  his  own  favour  that  he  should  hold  without  paying  any 
rent  to  any  body  (i). 

Thus,  by  the  statute  ii  G.2.  rent  is  apportionable  where  it  has 
accrued  on  a  lease  determinable  on  the  life  of  the  tenant  for  life. 
Still  however  the  rigid  rule  of  law  obtains  as  before  the  statute, 
where  the  estate  does  not  so  terminate,  but  continues  notwithstand- 
ing the  death  of  tenant  for  life,  as  where  it  is  under  a  power,  or  by 
licence  of  the  lord  (if  a  copyhold,)  or  not  pursuant  to  the  enabling 
statute  32  if.  8.  in  case  of  a  tenant  in  tail ;  so  that  in  either  of  these 
cases  if  the  party  die  at  any  time  before  the  accruing  rent  has  become 
payable,  his  representatives  and  his  creditors  lose  every  benefit 
which  they  would  have  derived  from  his  estate ;  and  the  rent  goes  to 
the  reversioner.  Such  being  the  case,  we  would  recommend  the 
parties  concerned  to  attend  to  the  suggestion  of  Lord  Chancellor 
Cowper,  who  observed  that  the  gift  in  law  of  the  rent,  which  the 
lessee  of  tenant  for' life  obtained  previous  to  the  statute,  by  the  death 
of  the  tenant  for  life  in  the  middle  of  a  half  year,  might  be  guarded 
against  by  preserving  the  rent  weekly  (r). 

Quit  rent  will  not  be  apportioned  as  between  tenant  for  life  and 
remainder-man  (J). 

If  lessee  for  years  of  land,  rendering  rent,  accept  a  new  lease 
from  the  lessor  of  part  of  the  land,  which  is  a  surrender  of  this 
part,  the  rent  shall  be  apportioned ;  for  this  comes  by  the  act  of  the 
parties  {e). 

If  a  man  lease  three  acres  for  life  or  years  rendering  rent  and  after 
grant  the  reversion  of  one  acre,  the  rent  shall  be  apportioned  {/), 

A  lease  was  made  of  land  and  a  flock  of  sheep,  rendering  rent. 
All  the  sheep  died.  Several  justices  and  Serjeants  were  of  opinion 
that  the  rent  was  apportionable  and  many  others  that  it  was  not;  but 
all  thought  that  it  was  equitable  and  reasonable  to  apportion  it :  and 


(«)  Paget  V.  Gee.  Axnbl.  198. 

(^)  Vernon  v.  Vernon,  %  Br.  R.  659. 

(«)  Moratu  ▼.  Muigatroyd.    x  P.  Wms. 


(J)  Sutton  ▼.  Chaplin.  10  Vec.  66. 

(e)  Vin.  Abr.  tit.  Apportionment.    (B.  S' 

(/)  tbid.  (B,  7.) 
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^erwards  the  case  was  argaed  in  the  reading  of  Mdon  the  Lent  foI« 
lowingy  and  it  seemed  tb  him  and  to  four  justices  that  the  rent 
^ould  be  apportioned,  inasmuch  as  no  default  Was  in  the  lestee  (^). 

If  a  man  being  seised  in  fee  of  Blactacre,  and  possessed  fbf  twenty 
years  of  WTntacre^  lease  both  for  ten  years,  tendering  rent,  and 
die,  by  which  the  reversion  of  one  acre  comes  to  hi^  heir,  and  the 
other  acre  to  his  executor,  the  rent,  it  seems,,  shall  be  appottioned, 
because  it  happens  by  act  of  law  {b). 

When  a  man  leases  lands  of  which  he  Is  seised  in  fee,  and  lands 
of  which  he  is  seised  for  life  at  one  entire  rent,  the  rent  may  be  ap- 
t>Ortioned  after  his  death  for  the  lands  of  which  he  was  so  seised  in 

^e. 

A  lessee  who  grants  or  assigns  part  of  his  estate  is,  notwithstand- 
faig,  liable  on  his  covenant  to  pay  the  entire  rent,  for  he  caftnot  ap- 
portion it  \  the  action  as  between  the  lessor  and  lessee  being  personal 
and  upon  a  mere  ptitity  of  contract,  and  on  that  account  transitory, 
as  any  othet  personal  cdiitract  is  (r). 

But  covenant  lies  against  the  assignee  of  the  lessee  of  an  estate  kt 
t  part  of  the  rent ;  as  in  such  cases  it  is  properly  a  real  contract  Ifi 
itspect  of  the  land,  and  is  local  in  its  nature,  afid  not  tfansitot jr  ( 
and  in  case  of  eviction,  the  rent  may  be  apportioned  as  hi  debt  of 
replevin  {e). 

Where  a  man  seised  in  fee  of  a  manor  holdetf  iti  moieties  by  s&cage, 
amd  knight's  service  (since  abolished),  and  of  a  pats6tiage  appto- 
priate,  leased  them  for  an  entire  rent,  and  On  his  death,  devised  Ae 
ihanor  for  life,  remainder  in  tail ;  it  was  held  that  the  reniaindd^- 
toan,  on  a  surrender  to  him  of  the  estate  for  life,  might  distrain  on 
flie  lessee  for  an  appointment  of  the  tent ;  and  that  a  bat  to  his 
avowry  must  shew  the  value  6f  all  the  premises,  and  answet  tlfe  Mb 
cf  the  apportionment.  So,  on  an  avowry  for  all  estate  retit^  if  the 
plaintiflF  plead  eviction  of  part  of  the  knd  by  elder  dtJe,  he  must 
shew  how  much  in  value  was  evicted  and  how  the  rent  ought  to  be 
apportioned  (J). 

But  a  lessee,  whb  is  evicted  in  Consequence  6f  i  Slatutd  acVnow^ 
ledged  by  a  former  owner  of  the  estate,  cannot  be  sued  by  his  lessor 
for  an  apportionment  of  the  rent  {i). 

So,  if  I  lease  lands,  reserving  ao/.  rent  yearfy,  and  at  the  end  c^ 
three  <iuarters  be  evicted,  the  lessor  shall  have  lio  tent;  for  xent 
shall  never  be  apponi6ned  in  respect  of  time,  for  being  one  contract 
Md  one  debt  it  catpitt  be  divided,  and  aHnua  fi6c  deBitum  Judex  nom 


(«)  y ilk  Atr.  th.  Appoi^oilflMlff .  (C.  la) 
<*)  IbM.  (D.  J.) 

(e)  Broom  ▼.  Hore.  Cro.  Hit.  633.   AMI 
p.  Watkia.  Cro.  £lis.  637.      Ikihtd  t. 


Httcfa.  Doug.  x86.   SteremoA  ▼.  LtnAarfi 

{I)  Swir  V.  Moyle.  CrcK  BBm:  771. 
(')  fimoct  ?•  Cole.  Cro.  £lis.  %5S» 
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teparat  («)•  Where  there  are  two  parceners*  suid  one  will  take  ad* 
vantage  of  a  forfeiture,  and  the  other  not,  there  must  be  an  appor* 
cionment  (^). 

For  bj  entry  into  any  part  of  the  premises  demised*  the  rent  is 
suspended.  But  if  the  lessor  enter  by  virtue  of  a  power  reserved*  or 
even  as  a  mere  trespassed*  if  the  kssee  be  not  evicted*  it  Will  be  no 
saspenaxon  of  the  rent  [c). 

Rent  when  i«f .—- By  the  old  law*  i€  was  deinaildable  and  payable 
before  the  time  of  sun-set  of  the  day  wb^eon  it  v<^as  reserved ;  for 
anciently  the  day  was  accounted  to  begin  only  ftodi  sun-rfsifig*  and  to 
end  immediately  upon  sun-set  {J)* 

But  Lord  Hali  held*  that  although  the  time  of  sun-stl  Kr^s  the  tim^ 
^ipointed  by  the  law  to  demand  rent  in  order  to  ukt  advantage  of  » 
condition  of  re-entry*  and  to  tender  it  in  otdet  t0  sarvtS  a  forfeiture^ 
yet  the  rent  is  not  due  until  midnight :  for  if  a  nlan  seised  in  itt 
make  a  lease  fot  years*  rendering  rent  at  th«  feast  of  Sti  J^  tk^ 
B^tut,  upon  condition  of  re-entry  for  nonpayment  i  iloW  the  kssor, 
if  he  will  take  advantage  of  the  condition*  muit  demand  it  at  sun*^ 
Kt ;  yet  if  he  die  after  sun^set*  and  before  midnight*  hi^  heir  shall 
have  this  rent  and  not  his  eaecutors*  which  proves  that  the  lent  19  tM 
dae  until  the  last  minute  of  the  natural  day  (e), 

A  diflference*  it  setms*  subsists  between  the  ^ase  of  a  leis€  mad« 
by  tenant  in  fee*  or  under  a  power*  and  that  of  one  made  by  a  bai^ 
tenant  fior  life :  in  the  latter  oast*  if  the  lessor  live  to  the  b^niilng 
of  the  rent-day*  at  which  time  a  toluntary  payment  of  rent  may  bt 
Blade*  that  is  s^cient  to  entitle  the  exeeutor  to  the  rent»  rather  thatt 
it  should  be  lost}  but  in  the  foriner  case*  by  the  deith  of  the  lessof 
before  the  last  instant*  the  rem  will  go  along  with  the  lan^  to  him  itl 
the  reveraon  or  remainder*  because  being  payable  on  those  dayt 
during  the  term*  the  lessee  has  till  the  last  instint  to  pay  his  Mnfj  and 
conaequenily  the  lessor  dying  before  ii  was  completely  due^  U^  re- 
presentatives can  make  no  title  to  it  (s). 

As  to  the  time  for  the  payment  of  rent ;  where  a  time  e^taiik  i» 
appointed  for  that  purpose*  neither  agent  nor  principal  is  bofund  M 
attend  at  any  other  time :  and  if  the  tiling  be  to  be  done  on  a  day  eer« 
tata^  bttt  nd  hour  of  the  day  is  set  down  wherein  the  same  shall  be 
done ;  in  this  case*  they  must  attend  such  a  distance  of  time  before 
Mflkset*  that  the  money  may  be  connted*  and  the  demand  should  b& 
made  on  die  most  notorious  part  of  the  ptenrisc^  (/). 
CSce  abo  «  Conditida  to  iie^nter  on  non-payment  of  rent."    Pai 


(it)  Couotcsi  of  Plpumth  v.  Throgmor- 
too.  X  Salk.  65. 

W  Vib.  Akr,  tit.  Apportionment.  (A,  aS.) 
Bastcotirt  v.  Weeks,  x  Salk.  i6Z. 

(0  Bun  N.  P,  X6J-X77,     Hunt  V,  Cdpe. 


Cowp.  A4a« 
{fi  Co.  Lit.  30ft.  %  Bl.  Com.  43* 
\t)  Duppa  v".  Msyo.  z  Saund.  %%^,  et  a.  17* 
(/)  6  Bac.  Abr.  31. 


8 


193 


Of  Tojpes. 


[Chap.  VIII. 


Section  II. .  Of  Taxes. 

It  is  a  general  principal  that  the  occupier  of  the  premises  is  liable 
to  pay  all  parliamentary  taxes  and  parochial  ratesj  as  respects  the 
lights  of  the  public. 

Thus  the  land-tax  is  not  the  landlord's  tax  with  respect  to  the 
public,  though  it  is  as  between  landlord  and  tenant.  In  fact,  the 
knd  itself  I  in  the  hands  of  the  occupier,  is  the  debtor  to  the  public  (a): 
the  land-tax,  therefore,  \%  prima  facie  the  tenant's  tax,  because  all  the 
remedies  are  against  him  {b). 

The  land-tax  difiers  from  the  poor's-tax.  The  landholder  who  re- 
ceives the  rent  is  to  pay  the  land-tax ;  but  the  poor's-tax  is  payable  by 
the* occupiers.  The  occupier  ought  to  be  rated  regularly  by  name: 
therefore  when  some  particular  person  cannot  be  fixed  upon  who  may 
be  properly  rated  as  occupier,  it  follows  as  a  necessary  consequence, 
that  no  rate  can  at  all  be  made  upon  the  premises  (r). 

The  land- tax  acts,  from  the  4th  of  W.is^M.c.i.  s.  13.  and  the 
28th  G.  2.  c.  2.  /•  17.  (9*  3$.  to  the  present  time,  direct  the  tenant 
to  pay  the  land-tax  in  the  first  instance,  and  to  deduct  out  of  the  rent 
80  much  of  the  rate  as  in  respect  of  the  said  rent  the  landlord  should 
and  ought  to  pay  and  bear :  and  the  landlords  both  mediate  and  im* 
mediate,  according  to  their  respective  interests,  are  required  to  allow 
such  deductions. 

Under  a  covenant,  therefore,  in  a  building  lease,  by  the  tenant,  to 
pay  all  the  taxes,  except  the  land-tax,  the  landlord  is  to  pay  only  the 
M  land-tax,  and  not  the  additional  land-tax  occasioned  by  the  im- 
provement of  the  estate ;  for  the  legislature  did  not  mean  that  the 
whole  of  the  land-tax  in  respect  of  all  the  rent  should  be  borne  by  the 
original  landlord,  but  each  was  to  make  that  allowance  in  proportion 
to  the  rent  that  came  to  him  (</). 

Upon  the  same  principle  ^.  lytving  granted  a  building  lease  to  B. 
at  the  yearly  rent  of  7/.  which  estate  B.  improved  and  afterwards 
underlet  at  54/.  per  annum,  A.  was  held  liable  only  to  pay  the  land- 
tax  in  proportion  to  the  old  rent  {i). 

So  likewise,  a  landtord,  under  a  covenant  in  a  lease  to  pay  the 
land-tax,  is  bound  to  pay  the  land-tax  in  proportion  to  the  quawUm 
of  rent  only  (#). 

So,  on  a  lease  in  which  rent  was  reserved,  to  be  paid  <'  without 
any  deduction  or  abatement  whatsoever,"  it  was  resolved  that  as  the 
land-tax  act  enables  the  tenant  to  deduct  that  tax  out  of  his  rent,  he 
has  in  all  cases  a  right  to  stop  it,  unless  there  is  an  express  agreement 
to  the  contrary. 


(«)  Rex  y.  Mitchim.  Doug.  1%6.  n.  65. 
{h)  %  Const's  Bott's  P.  L.  473-  pl.  a8x. 
(r)  Rex  V.St.  Luke's  Hospital*  :i  Bur,  1063. 


W  Hyde  r.  Hill.    3  T.  R.  377.     Yoe  t. 
Leman.  a  Stran.  rz9Z. 
(r>  Whitfield  r.  Prxndwood.  %  Scaxk.  440. 
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The  cvaer  of  a  qtuNient  shall  paj  taxes  only  in  propordon  to  what 
the  laad  p»fs:  but  if  the  matter  has  been  examined  by  the  commis- 
«oaen  of  the  land-tax,  the  Coun  of  CTfaancery  will  not  re-examine 

A  house  within  the  limits  of  an  hospital,  appropriated  to  an  officer 

4if  the  hospital  for  the  time  being,,  is  not  assessable  to  the  land-tax  {b). 

But  a  bill  in  equity  will  not  lie  for  a  tenant  to  be  relieved  out  of  the 

azTcars  of  rent,  for  taxes  which  he  has  actually  paid  on  account  of  rent 

itsenred  to  a  charity,  which  appears  to  be  exempted  from  taxes  (r ). 

The  act  of  the  7th  G.  3.  r.  37.  exempting  the  owner  of  certain  lands 
embanked  from  the  river  Thames  from  all  taxes  and  assessments  what* 
soever  does  not  exempt  the  occupiers  of  houses  built  on  such  landa 
from  the  payment  of  the  house  and  window  <luties  imposed  by  stat. 
*8  G.  3.  e.  40  [d). 

Houses  buih  on  lands  embanked  from  the  Tbamer,  pursuant  to  stat. 
7.  G.  3.  ^.  ^6.  which  vests  those  lands  in  the  hands  of  the  owners 
*^hee  from  taxes,"  are  not  liable  to  the  general  land-tax  imposed  by 
8^.  27  G.  3.  thoi^  soch  act  is  conceived  in  general  terms,  and  was 
pasted  stibaequently  to  the  act  creating  the  redemption.  Nor  are  such 
iKmaes  fiaUe  to  the  rates  imposed  by  stat.  11  6.  3.  r.  29  (e). 

If  die  hmd-tax  and  paving  rates  are  not  deducted  (as  they  ought 
to  be)  froaa  the  rent  of  the  current  year,  they  cannot  be  deducted, 
or  the  amount  of  them  recovered  back,  from  the  landlord  in  anj 
subsequent  year  (/)• 

Of  Party  JPTal/s.-^Tbe  statute  14  6.  3.  c.  78.  ia  «  An  Act  for  the 
further  and  better  regulation  of  buildings  and  party-walls  j  but  being 
veiy  vdbiminoust  we  refer  the  reader  to  the  Act  itself.  In  the  con- 
atmctbn  of  that  statute  Eyre^  C.  J.  observed,  that  it  was  easy  to  see 
that  k  was  an  lU-penned  law,  and  that  its  n^aning  was  left  uncer- 
tain {g). 

The  lessor  of  a  house  at  a  rack-rent,  (there  being  no  other  person 
cntitkd  to  oaf  kind  of  rent)  is  liable  to  contribute  to  the  expenses  of 
a  party-wall  under  the  statute,  though  the  lessee  has  improved  the 
house  demised  (fi). 

So,  if  a  lessee  of  a  house  at  a  rack-rent  underlet  it  at  an  advanced 
2^t ;  he  is  liable  to  contribute  to  the  expenses  of  a  party-wall  built 
under  the  statute }  nor  is  the  operation  of  the  Act  at  all  varied  by 
any  covenants  to  repair,  entered  into  between  the  landlord  and  his  te- 
nant. In  this  case,  Eyn^  C.  J.  said,  I  think  that  it  was  intended  by  the 


(<)  B^ffokmaft  V.  Hcpeywood.  z  F.  Wtai. 

(h)  Harrison  v.  Bullcock.  x  H.  Bl.  R.  6S. 
(0  WUdey  v.  Coopcr*s  Company.    3  P. 
Wms.  Ia^  n. 
(0  Fosefatrd  v.  HcTwood.  8  T.  R.  4^^ 


(a)  WUIiamt  v«  PritdunL  4T.  R.  9. 
(/)  Aodccff  V.  Hancock,  x  B.  &  B.  37. 
(g)  Sangster  t.  Birkhead.  x  Bos.,  tc  Pul. 

303-305. 
(A)  Beardmore   v.  Pox.      %  T.  R.  3x4. 

SouthaU  V.  Ii€adbcatcr.  5  T.  R.  4j8-46x. , 
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legislature  that  the  tenant  should  pay  a  moiety  of  the  expense  to  the 
person  building  the  wall,  and  reimburse  himself  by  deducting  the 
amount  out  of  the  rent  of  his  immediate  landlord,  leavii^  it  to  him  to 
make  iiis  claim  on  such  other  persons  as  he  may  think  liable :  that  ap- 
pears to  me  to  be  the  best  construction  for  putting  the  business  in  a 
practicable  shape.  I  should  incline  to  that  opinion,  even  if  it  were  made 
out  that  the  covenant  on  the  part  of  the  tenant  [among  the  covenants 
on  the  part  of  the  lessee  was  one  to  make  <<  all  needful  and  necessary 
reparations  and  amendments  whatsoever;"]  included  this  case;  for 
though  the  conduct  of  the  tenant  might  be  a  breach  of  covenant,  it  would 
be  fitter  that  the  damages  should  be  settled^in  an  action  of  covenant, 
than  to  break  in  on  the  rules  established  by  the  statute.    I  know  of 
no  way  of  executing  this  law,  if  we  enter  into  all  the  derivative  claims 
of  difR^rent  landlords.    If  the  tenant  pay  the  money,  let  him  reimburse 
himself,  and  leave  the  other  parties  to  dispute  among  tbemsel?es. 
And  BulUr^  J.  (who   entirely  agreed  with  C.  J.)  said,   There  are 
three  parties  in  this  business ;  the  man  who  built  the  wall»  the  tenant, 
and  the  tenant's  immediate  landlord.    The  owner  of  the  adjoining 
hcdse  pursued  the  directions  of  14  G.  3.  r.  78.  which  gave  him  a 
right  to  call  on  the  plaintiflF  (in  replevin)  for  a  moiety  of  the  expense ; 
that  being  settled,  how  does  the  case  stand  between  the  tenant  and 
his  landlord  ?  I  agree  that  we  must  consider  whether  the  landlord 
be  the  owner  of  an  improved  rent ;  but  in  this  case  he  has  an  im- 
proved rent,  since  he  receives  more  than  the  person  of  whom  he  took 
the  premises:  and  if  the  landlord  have  the  improved  rent,  hecertably 
is  liable,  though  there  be  only  one  year  of  the  term  to  come.    As  to 
the  question,  whether  the  expense  can  be  apportioned,  that  does  not 
arise  here,  but  if  any  thing  could  be  found  to  warrant  an  opinion 
thrown  out  by  Lord  Mansfield  in  Stone  v.  GremtveO  (a\  that  the 
parties  might  be  liable  to  a  rateable  proportion  in  some  cases,  it 
would  tend  much  to  the   advancement  of  justice.     The  building 
a  party-wall  is  certainly  a  great  improvement  to  the  premises,  and 
every  person  interested  in  the  fee  and  receiving  a  benefit  from  it, 
ought  to  contribute  {b). 

It  is  indeed  clear  that  the  owner  of  the  improved  rent,  not  of  the 
ground-rent,  is  liable  to  pay  the  expenses  of  a  party-wall  built  under 
the  statute  (r). 

The  assignee  of  the  lessee  of  premises  at  a  fixed  rent,  wluch  he 
considerably  improved,  and  thereby  rendered  of  greater  annual  value, 
is  not  the  owner  of  the  improved  rent  within  this  statute  {d). 

But  where  the  tenant  of  a  house  covenanted  in  his  lease  to  pay  a 
reasonable  share  and  proportion  of  supporting,  repairing  and  amend- 

W  Cited.  3  T.  R.  46%.  I      (^  Peck  v.  Wood,  j  T.  R.  X30. 

(*)  Songster  v.  BirJibcBd.  I  Bofc  Je  PuL  303.  |      {J)  Ltmbt  v.  Hemans.  t  B.  *  A.  467. 
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Jng  all  partj-valis,  &c.  and  to  pay  all  taxes,  duties^  assessments!  and 
impositions  parliamentary  and  parochial,  <<  it  being  the  intention  of 
the  parties  that  the  landlord  should  receive  the  clear  yearly  rent  of  60L 
in  net  money  without  any  deduction  whatever ;  during  the  lease  the 
proprietor  of  the  adjoining  house  built  a  party-wall  between  that 
house  and  the  house  demised,  under  stat.  14  G.  3.  r.  78.  held  that  it 
was  the  tenant,  not  the  landlord,  who  was  bound  to  pay  the  moiety  of 
the  expense  of  the  party- wall :  for,  said  Lord  Kenyon^  the  covenants  ia 
the  lease  render  it  unnecessary  to  consider  which  of  the  parties  would 
have  been  liable  under  the  Act  of  Parliament :  modus  et  conveniio  vin^ 
cunt  legem.  We  collect  the  intention  from  the  whole  of  the  instru*- 
nent.  If  tlds  had  rested  itself  merely  upon  a  covenant  to  pay  taxes, 
&c.  I  should  not  have  thought  a  tenant  liable,  but  here  is  a  cove- 
nant that  the  landlord  should  have  the  rent  clear  and  net.  A  cove- 
nant 18  always  taken  most  strongly  against  the  covenantor.  I  cannot 
bring  017  mind  to  doubt  from  the  whole  but  that  the  tenant  should 
pay  the  whole.  Grose,  J.  This  is  as  if  the  landlord  had  reserved  a 
dear  rent-charge  to  himself.  Lawrence,  J.  The  intention  of  the  par- 
ties was  that  the  landlord  should  have  his  rent  free  from  any  charge. 
It  is  not  necessary  to  decide  which  party  is  the  owner  of  the  improved 
rent.  Le  Blanc,  J.  I  ground  myself  on  the  covenant  that  the  tenant ' 
should  pay  a  reasonable  proportion  of  the  party-wall  (a). 

A  lessee  for  twenty-one  years  at  a  pepper-corn  rent  for  the  first 
half-year  and  a  rack-rent  for  the  rest  of  the  term,  who  by  agreement 
was  to  put  the  premises  in  repair,  and  covenanted  to  pay  the  land-tax 
and  all  other  taxes,  rates,  assessments,  and  impositions,  having  as- 
signed his  term  for  a  small  sum  in  gross,  was  held  not  to  be  liable  to 
pay  the  expense  of  a  party- wall,  either  by  the  provisions  of  the  stat. 
14  G.  3.  ^.  78.  J.  41.  or  the  covenant ;  for  where  the  parties  contract 
for  a  lease  at  rack-rent,  the  landlord  is  the  person  who  ought  to  bear 
the  expense  of  the  party-wall  {b).  So,  where  the  parties  stand,  as  in 
the  prindpal  case,  in  the  relation  of  landlord  and  tenant,  the  former 
is  liable  under  the  Act  of  Parliament  to  pay  the  expense  -,  for  the 
legislature  intended  to  throw  the  burthen  on  the  lessees  of  building 
leases,  by  whom  the  value  of  the  estates  is  considerably  improved, 
and  who  afterwards  make  under-leases,  reserving  improved  rents  (3). 

If,  however,  a  large  sum  were  paid  for  the  purchase  of  a  lease,  the 
original  lessee,  though  no  improved  rent  were  reserved  to  him,  would, 
it  seems,  be  liable  to  pay  this  expense  within  the  act  of  Parliament  (f?). 

The  three  months'  notice  required  by  x.  38.  of  the  14  G.  3.  c.  78. 
is  necessary  only  where  the  person  who  at  the  time  when  it  is  neces- 

(«)  Bvmtv.Duke  of  Bedford.  ST.R.  I      {b)  Somhall  y.  Leadbeater.  3T*R«4i8. 
^  I 
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sary  to  build,  &c.  is  liable  to  pay,  cannot  agree  with  the  owner  of  the 
adjoining  house  {a). 

The  penalty  of  13/.  inflicted  by  j.  67.  of  the  statute,  for  not  haying 
the  new  building  surveyed,  is  recoverable  against  the  master-builder, 
where  the  relations  of  the  Act  are  not  complied  with,  and  not 
against  the  proprietor  of  the  premises  (^). 

When  a  party-wall  is  built  half  upon  one  party's  land  and  half 
upon  the  other  party's,  they  are  not  tenants  in  common  of  such  wall, 
although  the  same  be  erected  at  their  joint  expense  (r). 

Under  a  covenant  to  repair  generally  lessee  is  not  bound  to  do  the 
Repairs  to  party-walls  required  by  the  building  act  (d). 

The  building  act  has  not  destroyed  the  right  to  lateral  windows, 
which  existed  before  that  act  {e). 

It  is  no  defence  to  an  action  for  darkening  ancient  lights,  diat  they 
are  not  conformable  to  the  provisions  of  the  building  act  {e). 

If  a  building  be  erected  contrary  to  the  provisions  of  the  building 
act,  and  no  conviction  be  had  upon  j.  60.  within  three  months,  it  is 
Hot  rendered  legal  thereby,  but  may  be  afterwards  proceeded  against 
under  that  act  {/), 

A  tenant  who  rebuilds  a  house  in  London,  without  a  lease  or  agree- 
ment  for  a  lease^  and  makes  therein  use  of  the  party-wall  of  the  ad- 
joining house,  cannot  be  sued  for  half  the  cost  as  owner  of  the  im- 
proved  rent ;  though  he  afterwards  obtain,  in  consideration  of  the 
rebuilding,  a  beneficial  lease  at  a  low  ground^rent,  habendum  from  a 
day  before  the  building  {jf). 

Where  the  tenant  of  a  house  agreed  with  a  builder,  the  owner  of 
the  adjoining  house,  that  he  should  build  a  party- wall  and  he  would 
pay  him  what  was  right  and  fair,  he  is  liable  for  his  share  of  the  ex- 
pense, without  reference  to  the  building  act  (g). 

In  an  action  against  the  defendant  for  the  negligence  of  his  agent 
in  pulling  down  the  party-wall  between  the  houses  of  the  plaintiff 
and  defendant,  it  is  a  good  defence  to  shew  that  the  plaintiff  ap- 
pointed an  agent  to  superintend  the  work  jointly  with  the  defendant's 
agent,  and  that  both  agents  were  to  blame  (£). 


Section  III.     Of  the  Poor^s-Rates. 

The  foundation  of  the  Poor  Laws  was  laid  by  the  stat.  43  Eliz.  c.  2. 
which  was  passed  for  the  best  of  purposes,  namely,  to  compel  the 


^a)  Tcck  V.  Wood.  5  T.  R.  130. 

(h)  Meyroot  v.  Southgate.   3  Esp.  K>%%$» 

(c)  Malt*  V.  Hawkins.  5  Taunt.  30. 

{d)  Moore  v.  Clark.  Ibid.  90. 

(*)  TiUcrton  v.  Conycrs.  Ibid.  465. 


(/)  Taylor  ▼.  lUed.   6  Tannt.  149. 
(g)  Stuart  v.Smitk.  7  Taunt.  158. »  Mars. 
435'  S.  C. 
(A)  Hill  V.  WancD.  a  Stark.  377. 
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idle  to  be  indtisitrious,  and  to  relieve  the  wants  of  the  unfortunate^ 
and  afibrd  them  those  comforts  which  they  are  disabled  to  procuro 
from  infirmity  or  age :  from  neglect  and  abuse,  however,  its  provi-* 
sions,  and  those  of  many  other  Acts  passed  for  the  same  wise  and 
benevolent  purposes,  are  in  a  great  measure  frustrated. 

By  sect,  i  of  the  stat.  of  Eliz,  it  is  enacted,  **  that  the  church^ 
wardens  of  every  parish,  and  four,  three,  or  two  substantial  house- 
holders there,  as  shall  be  thought  meet,  having  respect  to  the  propor** 
tion  and  greatness  of  the  same  parish  and  parishes,  to  be  nominated 
yearly  in  Easter  week,  or  within  one  month  after  Easier^  (altered  by  stat. 
54  G.  3.  c.  91.  to  the  25th  day  of  March^  or  within  fourteen  days  after) 
under  the  hand  and  seal  of  two  or  more  Justices  of  the  Peace  in  the 
same  county,  whereof  one  to  be  of  the  Quorum,  dwelling  in  or  near  the 
same  parish  or  division  where  the  same  parish  doth  lie,  shall  be  called 
overseers  of  the  poor  of  the  same  parish :  And  they,  or  the  greater 
part  of  them,  shall  take  order  from  time  to  time,  by  and  with  the  con- 
sent of  two  or  more  such  Justices  of  the  Peace  as  is  aforesaid,  for 
setting  to  work  the  children  of  all  such  whose  parents  shall  not,  by 
the  said  churchwardens  and  overseers,  or  the  greater  part  of  them,  be 
thought  able  to  keep  and  maintain  them,  and  use  no  ordinary  and 
daily  trade  of  life  to  get  their  living  by :  And  also  to  raise  weekly  or 
otherwise  {hy  taxation  of  every  inhabitant ,  parson,  vicar,  and  other,  and 
of  every  occupier  of  lands,  houses^  tithes  impropriate,  propriations  of 
tithes,  coal-mines,  or  saleable  under-woods,  in  the  said  parish,  in  such 
competent  sum  and  sums  of  money  as  they  shall  think  fit]  a  conve** 
nient  stock  of  flaiE,  hemp,  wool,  thread,  iron  and  other  necessary 
ware  and  stuff,  to  set  the  poor  on  work  :  And  also  competent  sums 
of  money  for  and  towards  the  necessary  relief  of  the  lame,  impotent^ 
old,  blind,  and  such  other  among  them,  being  poor,  and  not  able  to 
work  and  also  for  the  putting  out  such  children  to  be  apprentices,  to 
be  gathered  out  of  the  same  parish,  according  to  the  ability  of  the 
same  parish,  and  to  do  and  execute  all  other  things  as  well  for  the 
disposing  of  the  said  stock,  as  otherwise  concerning  the  premises,  as 
to  them  shall  seem  convenient." 

Sect.  4.  «  It  shall  be  lawful,  as  well  for  the  present  as  subsequent 
churchwardens  and  overseers,  or  any  of  them,  by  warrant  from  any' 
two  such  Justices  of  the  Peace  as  is  aforesaid,  to  levy  as  well  the  said 
sums  of  money  and  all  arrearages,  of  every  one  that  shall  refuse  to 
contribute  as  they  shall  be  assessed,  by  distress  and  sale  of  the  ofien- 
der*s  goods,  as  the  sums  of  money  or  stock  which  shall  be  behind 
upon  any  account  to  be  made  as  aforesaid,  rendering  to  the  parties 
the  overplus ;  and  in  defect  of  such  distress,  it  shall  be  lawful  for  any 
two  such  Justices  of  the  Peace  to  commit  him  or  them  to  the  con- 
maa  gaol  of  the  county,  there  to  remain  without  bail  or  mainprise^ 
until  payment  of  the  said  sum,  arrearages,  and  stock :  And  the  said 
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Justices  of  the  Peace,  or  any  of  them,  to  send  to  the  house  of  cor^ 
rection  or  common  gaol  such  as  shall  not  employ  themselves  to  work^ 
being  appointed  thereunto  as  aforesaid ;  and  also  any  such  two  Jus- 
tices of  Peace  to  commit  to  the  said  prison  every  one  of  the  said 
churchwardens  and  overseers  who  shall  refuse  to  account,  theiie  ta 
remain  without  bail  or  mainprise,  until  he  have  made  a  true  account, 
and  satisfied  and  paid  so  much  as  upon  the  said  account  shall  be  re- 
maining in  his  hands." 

Sect.  I  p.  enacts,  <<  That  if  any  action  of  trespass  or  other  suit  shall 
happen  to  be  attempted  and  brought  against  any  person  or  persons,  for 
taking  of  any  distress,  making  of  any  sale,  or  any  other  thing  done, 
by  authority  of  this  present  Act,  the  defendant  or  defendants,  in  any 
such  action  or  suit,  shall  and  may  either  plead  not  guilty,  or  other- 
wise make  avowry,  cognisance,  or  justification  for  the  taking  of  the 
said  distresses,  making  of  sale,  or  other  thing  done  by  virtue  of  this 
Act,  alleging  in  such  avowry,  &c.  that  the  said  distress,  sale,  tres- 
pass, or  other  thing,  whereof  the  plaintiiF  or  plaintifis  complained, 
was  done  by  authority  of  this  Act,  and  according  to  the  tenor,  pur- 
port, and  effect  of  this  Act,  without  any  expressing  or  rehearsal  of 
any  other  matter  or  circumstance  contained  in  this  present  Act ;  to 
which  avowry,  cognizance,  or  justification,  the  plaintiff  shall  be  ad- 
mitted to  reply.  That  the  defendant  did  take  the  said  distress,  made 
the  said  sale,  or  did  any  other  act  or  trespass  supposed  in  his  declara* 
tion,  of  his  own  wrong,  without  any  such  cause  alleged  by  the  said 
defendant :  whereupon  the  issue  in  every  such  action  shall  be  JMned, 
to  be  tried  by  verdict  of  twelve  men,  and  not  otherwise,  as  is  aecus- 
tomed  in  other  personal  actions :  And  upon  the  trial  of  that  issue  the 
whole  matter  to  be  given  by  both  parties  in  evidence,  according  to  the 
very  truth  of  the  same,  and  after  such  issue  tried  for  the  defendant, 
or  nonsuit  of  the  plaintiff  after  appearance,  the  same  defendant  to  re- 
cover treble  damages,  by  reason  of  his  wrongful  vexation  in  that  be- 
half, with  his  costs  also  in  that  part  sustained,  and  that  to  be  assessed 
by  the  same  jury,  or  writ  to  enquire  of  the  damages,  as  the  same  shall 
require," 

By  Stat.  17  6.  2.  c.  37.  waste  lands  improved  and  drained  shall  be 
rated  to  the  relief  of  the  poor  within  such  parish  and  place  which  lies 
nearest  to  such  lands :  and  the  Justices  in  general  quarter  sessions  may 
hear  and  determine  disputes  concerning  the  same,  and  cause  the  land 
to  be  fairly  assessed  in  such  parish  as  they  shall  think  proper,  s.  i,  2. — 
But  the  allotments  of  the  Sessions  shall  not  affect  the  boundaries  of 
parishes,  other  than  for  the  purposes  of  rating  such  laws  (a). 

On  inclosure  of  waste  in  the  parish  of  A.  on  which  the  land-holders 
of  the  parish  of  B.  have  right  of  common  appurtenant,  the  allotments 
given  in  lieu  of  that  right  shall  be  assessed  to  the  poor  of  the  parish 

{a)  I  Const's  Bott,  8x.  pi  107. 
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of  ji.  The  common  itself  quasi  common  was  certainly  not  rateable, 
not  being  the  subject  of  occupation,  but  if  at  all  it  must  have  been 
assessed  as  an  accessary  to  the  principal  at  B,  {a). 

So,  where  the  inhabitants  of  one  parish  had  common  appendant  in 
certain  waste  grounds  which  lay  in  another  parish ;  and  the  question 
was,  whether  the  commoner  should  pay  taxes  for  this,  and  should  be 
assessed  in  the  parish  where  the  waste  lay,  or  in  that  wherein  his  farm 
lay  ?  it  was  held,  that  he  ought  to  be  assessed  where  his  farm  lay,  for 
that  the  tommon  is  incident,  and  could  pass  by  grant  of  the  farm, 
&c.  So  that  it  should  be  considered  as  part  of  the  farm,  and  the 
farm  to  be  taxed  the  higher  (b). 

But  a  farmer,  it  seems,  is  not  rateable  for  the  stock  on  his  farm 
necessary  for  its  manurance,  though  for  superabundant  riches  and 
stock  he  ought  to  be  rated  (r). 

The  poor's-rate  is  not  a  tax  on  the  land,  but  a  personal  charge  in 
respect  of  the  land.^In  general,  the  farmer  or  occupier,  and  not  the 
landlord,  is  liable  to  this  tax  ;  for  the  poor's-rate  is  a  charge  upon  the 
occupier  in  regard  to  his  possession,  and  not  on  the  lessor  in  regard  to 
the  rent  received  (d). 

The  occupier  of  land  is  rateable  to  the  poor,  and  it  is  immaterial 
by  what  tenure  he  holds  it,  or  whether  he  has  any  title,  or  not  (e): 
for  if  a  disseisor  obtain  possession  of  land,  he  is  rateable  as  the  occu- 
pier  of  it.  If  a  man  do  not  live  within  a  parish,  he  is  to  be  assessed 
according  to  his  land ;  but  if  he  live  within  the  parish,  he  is  to  be 
rated  as  dwelling  there  (/). 

The  Act  20  G.  3.  f.  17.  /..19.  for  regulating  the  right  of  voting 
does  not,  in  the  form  of  assessment  that  it  gives,  prevent  parishes 
from  rating  landlords  or  other  persons  by  name ;  or  they  may  still  de- 
clare their  intention  to  rate  the  landlord  {g). 

But  payment  of  a  pooPs-rate  assessed  on  the  occupier  of  a  house 
is  not  in  itself  evidence  of  occupation  by  the  party  so  paying  (^6). 

Every  inhabitant  ought  to  be  rated  according  to  the  present  value  of 
his  estate,  whether  it  continue  of  the  same  value  as  when  he  purchased 
it,  or  be  rendered  more  valuable  by  the  improvements  which  he  has 
made  on  it.  If  a  person  choose  to  keep  his  property  in  money,  and 
the  fact  of  his  possessing  it  be  clearly  proved,  he  is  rateable  for  that: 
bat  if  he  prefer  using  it  in  the  melioration  of  an  estate  or  other  pro- 
perty, he  is  rateable  for  the  same  in  another  shape.  Suppose  a  per- 
son has  a  small  piece  of  land  in  the  heart  of  a  town,  which  is  only  of 


(a)  X  Coost*8  Bott.  8z.  PL  xo8.  Kempe 
▼.  Spcncc.  4  BL  IMS' 

(^)  Rex  y.  Fox.  x  Salk.  169. 

{e)  zConst*tBott.xz5.  PI.  150-151.  The 
Qocen  v.  InhabUaiits  of  Bazkio.  a  Lord 
lUym.  laSx. 


(d)  %  Const*!  Bott.  92.  PI.  111. 
(«)    Lord  Bute  v.  Grindall.  x  T.  R.  3 3  8-3  4 1. 
(/)  X  Const's  Bott.  93.  PL  125. 
{g)  %  Ibid.  a68.  PL  280. 
(6)  Rex  V.  Bristow.  Sittings  at  Westmin- 
ster after  Easter  Term  i8cx).  T*s.  MSS. 
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small  value,  and  he  afterwards  build  on  it,  he  must  be  rated  to  the 
poor  according  to  its  improved  value  with  the  building  upon  the  land# 
— In  short,  in  whatever  way  the  owner  makes  his  estate  more  valu- 
able, he  is  liable  to  contribute  to  the  relief  of  the  poor  in  proportion 
to  that  improved  estate  (^i). 

So  personal  property,  if  visible,  and  yielding  a  certain  annual  per- 
manent profit,  is  rateable. 

The  court  is  not  precluded,  by  the  Sessions  stating  in  the  case  '^tfaat 
the  party  rated  is  the  occupier,"  from  examining  into  the  propriety  of 
that  conclusion,  if  the  Sessions  also  state  all  the  circumstances  of  the 
case,  and  desire  to  have  the  opinion  of  the  superior  Court  upon  the 
whole  {h).  Where,  however,  the  Sessions  found  that  the  master-^ 
gunner  at  Seaford  was  the  <<  occupier "  of  the  battery-bouse  there^ 
which  was  the  property  of  the  Crown,  and  from  whence  he  was  ft" 
moveable  at  pleasure ;  it  was  held,  that  the  fact  found  of  his  being 
<<  the  occupier,**  precluded  any  other  question^  and  fixed  his  liabHity 
to  be  rated  {c). 

Where  the  aftermath  of  a  meadow  was  vested  in  trustees  with 
power  to  let  the  same  in  pastures  for  cattle^  and  they  let  it  out  to  va« 
rious  persons,  but  not  for  any  certain  term,  or  in  any  certain  propor- 
tions, at  so  much  a  head  for  horses,  &c. ;  it  was  hdd  that  die  trus- 
tees must  themselves  be  taken  to  be  the  occupiers  of  Ae  land,  and 
were  consequently  rateable  for  the  same  {d). 

In  the  case  of  St.  Lui/s  Hospital,  and  of  Chelsea  Hospital^  the  offi- 
cers are  rateable  as  occupiers.  The  corporation  of  London  are  noti& 
facto  the  occupiers  of  St.  Bartholomew*^  Hospital ;  the  poor  are  occu- 
piers \  but  they  are  not  rateable. 

The  general  rule  of  law  must  be  followed,  which  is,  «•  That  you 
must  find  an  occupier  to  be  raced.**  The  poor  people  cannot  be  rated 
at  all :  the  servants  cannot  be  rated  as  occupiers ;  nor  can  the  corpo- 
ration be  charged  as  occupiers  (^). 

For  property  is  not  rateable  to  the  poor>  unless  there  be  some  per- 
son in  the  beneficial  occupation  of  it  (/). 

Therefore,  the  trustees  of  a  Quakex^s  mceting-house,  of  which  no 
profit  is  made  by  pews,  &c.  are  not  rateable.  So,  a  person  employed 
by  the  Philanthrophic  Society  to  superintend  the  children  at  annual 
wages,  under  an  agreement  that  she  shall  have  a  "  dwelling-house  free 
from  taxes,*'  &c.  with  certain  other  perquisites,  and  who  may  be  dis- 
missed at  a  minute's  warning  on  receiving  three  months*  wages,  is  not 


(«)  Rex  V.  Mart.  6T.R.  154-5. 
(*)  Rex  V.  Field.  5  T.  R.  587. 
(e)  Rez  V.  Hurdis.  3  T.  R.  497. 
{/)  Rez  ▼.  Trustees  of  Tewkcsbuiy.  1$ 
East.  R.  155. 

(«}  RezT.Iiilubitantiof$t.B«tho1oincw*ai  | 


4  Burr.  2435-2439.  Res.  v.  St.  Lidce's  Hos- 
pital %  Burr.  Z053-Z063.  S.  C  z  BL  R. 
250. 

(/)  Rei   y.  Commitsionen  of 
Load  Shnce^  fcc.  4T,R.  730. 
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tateable  is  the  occupier  of  tlie  house  proTided  by  the  Society^  she 
liatidg  no  dtstioct  apartment  in  the  house  but  a  bed-chaoiber,  and  hcif 
famOy  not  being  allowed  to  live  there  {a). 

But  the  occupiers  of  a  charitable  foundation  in  the  actual  occupa- 
tion of  the  alms-house  and  lands  for  their  own  benefit,  in  the  manner 
prescribed  by  the  rules  of  the  constitution,  and  liable  to  be  dismissed 
for  any  breach  of  such  rulesi  are  rateabk  in  respect  of  such  occupa- 
tion (t). 

TbettfiMre  the  master  of  a  free-school,  appointed  by  the  minister 
and  infaabkants  of  the  pari^  under  a  charitable  trust,  whereby  a  housCt 
garden,  &c,  were  assigned  <<  for  the  habitation  and  use  of  the  master 
and  his  family  freely,  without  payment  of  any  rent,  income,  gift»  sum 
of  money,  cr  other  allowance  whatsoever,*'  for  teaching  ten  poor  boys 
of  the  inhabitants,  is  rateable  for  his  occupation  of  the  same :  for  it 
is  not  like  the  case  of  an  exemption  by  Act  of  Parliament,  by  which 
the  legislature  had  a  right  to  bind  every  person ;  for  here  the  party 
was  appointed  by  deed,  and  only  those  who  are  parties  to  a  deed  are 
bound  by  it  (r). 

A  corporation  seised  of  lands  in  fee  for  their  own  profit  are  within 
the  meaning  of  stat.  43  EHz.  c,  2.  inhabitants  and  occupiers  of  such 
lands,  and  in  respect  thereof  liable  in  their  corporate  capacity  t«  be 
rated  to  the  poor  (J). 

But  the  possessions  of  the  Crown  or  of  the  public  are  not  rateable 
to  the  relief  of  the  poor :  and  as  to  public  buildings,  those  are  such 
as  are  applied  to  public  purposes  (/). 

A  warehouse  may  be  rated  to  the  proprietor  or  occupier  according 
to  the  use  to  which  it  is  applied.  If  it  be  let  for  instance  to  the 
excise  or  custom-house  for  public  purposes,  the  burthen  must  be  borne 
by  4he  proprietor  :  but  if  ic  be  afterwards  converted  to  a  private  use, 
the  occupier  of  it  will  be  liable  to  the  rates  {/). 

Therefore,  stables  rented  by  the  Colonel  of  a  regiment,  by  order  of 
the  Crown,  for  the  use  of  the  regiment,  are  not  liable  to  be  rated  (/). 

But  persons  holding  houses  or  lands  under  the  Crown,  or  under  any 
hospital,  if  for  their  own  separate  benefit,  are  liable  to  be  rated  (g). 

The  ranger  of  a  royal  park,  therefore,  is  rateable,  as  for  inclosed 
lands  in  the  park  yielding  certain  profit$.~.But  he  is  not  rateable  for 
the  herbage  and  pannage,  which  yield  no  profit  (£)• 

Tolls  directed  by  Act  <^  Parliament  to  be  applied  to  public  pur- 
poses were  held  not  to  be  rateable  (1). 

But  lands  purchased  by  a  company,  and  converted  into  a  dock,  ac- 


(«r)  Rex  r.  Woodward.  5  T.  R.  79.    Rex 
▼.  Field.  Ibid.  587. 

(S)  Rex  V.  Munday.  x  East's  R.  584. 

(#)  Rex  f.  Catt.  6  T.  R.  333. 

(jy  Rex  V.  Gardner.  Cowjh  79-83-84. 


R-  37»-375. 

(/)  Eckersall  v.  Briggs.  4  T.  R.  6-8. 
(g)  Rex  ▼.  Mein.  3  T.  R.  497. 
{t)  Lord  Bute  v.  Orindall.  x  T.  R.  338. 
(0  Ru  T.   Commisnonen   of  Sakcrs' 


(«j  Lord  AmbttrstTi  Lord  Sommers.  %  T*  I  Load  Sluice,  &c.  4  T.  R.  730. 


202  Of  the  Poor'S'Rates.  [Chap;  VIIL 

cording  to  Act  of  Parliament^  which  declares  that  the  shares  of  tlir 
proprietors  shall  be  considered  as  personal  property,  are  rateable  ia 
proportion  to  the  annual  profits  {a). 

An  exemption  in  a  private  statute  in  12  Car,  a.  of  lands  given  ta 
charitable  uses  <<from  all  public  taxes,  charges  and  assessments  what- 
soever, civil  or  military,"  extends  to  the  poor's-rate  (^). 

Where  a  statute  empowered  the  proprietors  of  a  canal  to  take  rates 
in  respect  of  vessels  navigating  the  same,  and  expressly  exempted  suck 
rates  from  the  payment  of  taxes,  rates,  &c. ;  it  was  holden  that  the 
'  land  occupied  by  the  canal  was  thereby  exempted  from  poor's-rate  (^ 
The  masters  in  Chancery  are  not  rateable  as  occupiers  of  their 
respective  apartments  in  SouihoMptan  Buildings  under  the  Paving  Act 
XI  6.  3.  c.  22.9  for  they  are  for  public  purposes,  and  the  masters  have 
no  individual  benefit  in  them  (J). 

If  the  owner  of  a  house  occupy  part  of  it,  he  is  liable  to  be  rated 
for  tiie  whole ;  unless  there  be  a  distinct  occupation  of  the  rest  by  some 
other  person  {e). 

Houses,  shops  and  sheds,  which  render  an  annual  revenue^  are  rate- 
able to  the  poor  (/). 

A  house  and  engine  for  carding  cotton,  which  are  rented  as  one 
entire  subject,  and  described  by  the  general  name  of  *<  an  engine- 
house/'  may  be  rated.  So  may  the  profits  of  a  weighing-machine- 
house  (g). 

A  person  entitled  to  toll  tin  and  farm  dues  (which  are  certain  por- 
tions of  the  tin  rabed  by  the  adventurers  in  the  tin-mines)  is  liable  to 
be  rated  in  respect  thereof  {h), 

Lead-minesi  it  has  been  held,  are  not  rateable  to  the  poor.  But  a 
lessee  (under  the  Crown)  of  lead*mines,  is  rateable  for  the  profits 
arising  from  lot  and  cope,  which  are  duties  paid  him  by  the  advent 
turer  without  risk  on  his  part  (i ). 

The  lessee  of  a  coal-mine  has  even  been  held  to  be  rateable,  though 
he  derived  no  property  from  the  mine  ;  the  mine  being  rateable  pro- 
perty. If  the  property  be  rateable,  and  the  party  rated  be  in  the 
occupation  of  it,  the  Court  cannot  examine  any  farther,  and  inquire 
whether  or  not  the  tenant  has  made  an  unprofitable  bargain.  Suf^se 
a  landlord  make  so  hard  a  bargain  with  his  tenant,  that  the  latter 
derives  no  benefit  from  the  farm,  must  not  the  tenant  be  rated  to  the 
poor  i  The  landlord  certainly  is  not  liable  (i). 


(«)  Rex  Y.  Hull  Dock  Company,  z  T.  R. 

(i)  Rex  V.  Scott.  3  T.  R.  60A.     s 

(0  Rex  Y.  Calder  and  KcU>k  Canal  Com- 
pany. I  B.  &  A.  263. 

(/)  Holford  V.  Cdpeland.  3  Bos.  &  Pul.  x  39. 

(«}  Rex  V.  InhahitanuSt.  Mary's  Durham. 
4T.R,  477' 


(/)  z  Const's  Bott.  X15  PL  X44. 

C^)  Rex  V.  Hogg.  I T.  R.  7»x-7a7. 

(b)  Rex  ▼.  Inhabitants  St.  Agnes.  3  T.  R. 
480. 

(i)  The  Governors  for  Smelting  Lca^^* 
Richardson,  x  Bl  R.  389.  Rowls  t.  GcUs* 
Cowp.  451. 

(i)  RtXv.ParioU  5  T.R. 593-596. 
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Soi  a  date-work,  (or  as  it  b  improperly  called  a  slate  mine)  is  rate^ 
able  to  the  poor  (a). 

Linen  works  are  rateable  in  the  hands  of  the  occupier;  though 
^    there  be  risk  and  expense  in  the  working,  and  the  profits  be  uncer^ 
tain  (b). 

The  objects  of  a  charitable  foundation  in  the  actual  occupation  of 
the  alms-house  and  lands  for  their  own  benefit  in  the  manner  pre« 
scribed  by  the  rules  of  the  Constitution,  and  liable  to  be  discharged  for 
any  breach  of  such  rules,  are  rateable  in  respect  of  such  occupation  {c)^ 

Where  jt.  haying  granted  to  B.  a  lease  for  years  of  way-leaves 
(for  the  purpose  of  carrying  coals,)  and  the  liberty  of  erecting  bridges, 
and  levelling  hills  over  certain  lands ;  B.  made  the  waggon-ways,  in« 
closed  them,  thereby  excluding  all  other  persons,  erected  bridges, 
and  built  two  houses  on  the  lane  for  his  servants;  B,  was  held  to  be 
liable  to  be  rated  to  the  poor  for  **  the  ground  called  the  waggon- 
way  {d)r 

But  a  mere  easement  is  not  rateable.  Therefore,  a  party  who  has 
an  exclusive  right  to  use  a  way-leave,  paying  so  much^  ton  for  the 
goods  carried  over  it,  is  not  liable.  Qtutre,  Whether  the  owner  of  the 
land  who  receives  a  profit  for  such  way-leave,  is  not  liable  to  be  rated 
for  such  an  increase  of  value  ?  for  it  is  not  a  grant  of  the  profits  of 
the  land  {e). 

The  proprietors  of  tithes  are  liable  to  be  rated ;  therefore  fish  being 
titheable  by  custom,  such  tithe  is  rateable :  for  the  legislature  intended 
that,  when  rates  are  made  for  the  relief  of  the  poor,  every  person 
should  contribute  according  to  the  benefit  which  be  receives  within 
the  parish.  Here  the  parties  receive  a  certain  benefit  arising  from  the 
tithe  of  fish  in  this  parish,  and  run  no  risk  whatever.  To  say  that 
only  property  which  is  visible  should  be  rated,  is  carrying  the  rule  of 
exemption  too  far ;  for  oblations  and  other  offerings,  which  constitute 
.  the  rectorial  or  vicarial  dues,  are  rateable  (/). — ^If  a  rector  make  a  ver- 
bal lease  of  his  tithes  for  a  year,  and  the  lessee  let  the  tithes  to  the 
respective  land-holders  for  sixpence  per  acre  more  than  he  is  to  pay 
the  rector,  the  lessee  is  the  occupier  of  the  tithes,  he  having  them  in 
such  a  manner  as  to  make  a  profit  of  them  {g)* 

A  sum  of  money  made  payable  by  the  owners  of  lands  in  Heu  of 
tithes  by  Act  of  Parliament,  with  a  clause  of  distress  annexed,  is  liable, 
to  the  poor's-rate :  for  it  is  a  mere  composition  for  tithes,  which  were 
before  subject  to  the  poor's-rate ;  and  the  superadding  a  power  of  dis< 
tress  does  not  turn  it  into  a  rent,  but  rather  proves  the  contrary  j  for 


(«)  Rex  T.  Ishabitaiitf  of  Woodland.  % 
Eatc'tR.  164. 

(I)  Rex  V.  Inhabitants  of  Rainham.  x 
Bail's  R,  531-534. 

(t)  Rex  T,  Muaday.  x  East's  R.  584« 


(lO  Re3[  V*  BcU.  7  T.  R.  59$. 
(0  Rex  ▼.  Jollifie.  %  T.  R.  90. 
(/)Rcx  v.Carlyon.  3  T.  R.  385. 
(x)  Km  t.  Fairdoush.  8  Mod.  62. 
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if  it  were  a  tent,  the  dt8tre«$  wooU  be  incident  to  it,  without  any 

special  provision  in  the  Act.  (a). 

.   80  payment  in  lieu  of  tithes  settled  under  a  compromise  between 

a  parson  and  a  pariah,  and  confirmed  by  Act  of  Parliament^  are 

rateable  {b). 

A  parson  is  rateable  for  his  tithes  as  the  occupier  of  a  tenement ;  so 

is  a  vicar ;  and  the  liability  is  not  removed,  although  he  let  his  tithes 

to  the  parishoners ;  and  the  tax  must  be  upon  the  parson  and  not  upon 

the  lessee  of  his  tithes  (r). 

Quit.rent8>  and  other  casual  profits  of  a  manor,  ate  not  rateable. — 

But  ground*rcnt8  are  rateable  {i)^ 

If  A,  rent  a  quantity  of  land  together  with  a  mineral  spring  arising 

tfaerefroray  at  a  gross  yearly  tent,  he  is  rateable  to  the  poor  for  the 

whole  of  such  rent,  though  the  annual  value  of  the  mere  land  be  only 

in  proportion  of  two  tD  eight  of  the  reserved  rent. 

Whether  or  not  chambers  in  an  Inn  of  Court  are  rateable  is  unde- 
termined :  the  fact  of  their  being  eztra-parochial  does  not  seem  to  be 
a  soffident  ground  of  exemption  1  for  if  it  were,  the  poor  of  extra- 
parochial  places  would  be  deprived  of  the  benefit  of  the  statute  of 
EHxabdb^  which  has  been  construed  to  extend  to  tbem.^^However, 
most  of  the  old  colleges^  being  extra-parochial,  are  upon  that  ground 
hot  rateable  {e). 

The  overseers  and  churchwardens  may  make  a  poor's-rate,  without 
the  concurrence  of  the  parishioners :  and  if  a  rate  be  necessary,  they 
may  be  compelled  by  numdamus  to  make  it.  But  such  rate  is  not  bind- 
ing till  allowed  by  two  Justices  out  of  sessions ;  for  the  sessions  can- 
not order  an  original  rate  to  be  made,  and  the  allowance  by  the  Justices 
b  compellable  by  mandmrmu  {/), 

How  to  be  made  and  rahed^-^A  rate  being  made  by  the  churchwar- 
dens and  overseers,  it  is  proclaimed  in  the  church,  when  it  becomes 
formal  and  public.  If  any  one  feel  aggrieved  by  the  making  of  the  rate 
(he  need  not  be  damnified  by  the  rate)  he  must  appeal  to  the  next 
sessions ;  and  if  any  point  of  law  arise  on  hearing  the  appeal,  it  may 
be  removed  into  the  Conrt  of  King's  Bench,  by  certiorari,  in  (^der  to 
be  determined. 

The  Stat.  17  6«  a.  c.  3.  /•  i.  after  reciting  that.  Whereas  great  in- 
conveniences do  often  arise  in  cities,  towns  corporate,  parishes,  town- 
ships, and  places,  by  reason  of  the  unlimited  power  of  the  church- 
wardens and  overseers  of  the  poor,   who  frequently  oa  frivolous 


(a)  Lowndct  ▼.  Home.  %  BL  R.  zija. 
(h)  Const*!  Bott.  x64*  PL  284. 
(t)  X  Const's  Bott.  Z16.  p.  t5S-xx7.  PL 
X53-ZZ5.  PL  154  &  n.  n. 
Id)  RczT.Vcodevild.  zBLILaza. 


(r)  Mozon  ▼.  HorsenalL  2  Com.  R.  534. 

(/)  Tawney*!  Case,  a  Ld.  Raym.  1009* 
R»  V.  The  Inhabitanu  of  Abetford  East. 
Ibid.  79S.  Rex  V.  lahabttaats  <tf  BanftaUe. 
X  Banivd«  %S7, 
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pretexioesi  and  for  privnte  ends,  make  unjust  and  illegal  rateg  in  a 
secret  and  clandestine  manner,  contrary  to  the  true  intent  and  mean* 
ing  of  a  statute  made  in  the  forty  and  third  year  of  the  reign  of  Queen 
Eiizabeth^  intituled,  «  An  Act  for  the  Relief  of  the  Poor;**  enacts. 
That  the  churchwardens  and  overseers,  or  other  persons  authorized  to 
take  care  of  the  poor  in  every  parish,  township,  or  place,  shall  give  or 
cause  to  be  given  public  notice  in  the  church,  of  every  rate  for  the 
relief  of  the  poor,  allowed  by  the  Justices  of  the  peace,  the  next 
Sunday  after  the  same  shall  have  been  so  allowed  ;  and  that  no  rate 
shall  be  esteemed  or  reputed  valid  or  sufficient,  so  as  to  collect  and 
raiae  the  same,  unless  such  notice  shall  have  been  given. 

If  a  poor's-rate  be  not  published  in  the  church  on  the  Sundaj  next 
after  it  is  allowed,  it  is  a  nullity  ;  and  payment  under  it  cantiot  be 
enforced,  though  there  be  no  appeal  to  the  sessions.  Supposing  the 
parish  officers  were  to  give  notice  of  the  rate  at  some  other  public 
plaice  in  the  parish,  it  would  not  be  sufficient,  though  it  may  be 
equally  notorious.  The  omission  is  a  radical  defect  in  the  rate  itself, 
which  nothing  can  cure  (a). 

The  superior  Court  cannot  enter  into  the  inequality  of  the  rate, 
unless  it  appear  to  them  to  be  self-evidently,  necessarily,  and  unavoid* 
ably  unequal :  they  cannot  presume  it  to  be  so.  The  Justices  at  the 
sessions  are  the  proper  judges  respecting  the  equality  or  inequality  of 
the  rate  {hy, 

fiy  Stat.  17  G.  2.  r.  3.  the  overseers  shall  permit  the  inhabitants  to 
inspect  every  rate  at  all  seasonable  times,  on  payment  of  i  j.  and  shall 
on  demand  give  copies  thereof  to  any  inhabitants  at  the  rate  of  6</.  for 
twenty-four  names :  on  penalty  of  2o/.  for  refusal.  And  true  copies 
of  all  rates  for  the  relief  of  the  poor  shall  be  entered  in  a  book  within 
fourteen  days  after  any  appeal  from  any  such  rate  is  determined,  which 
the  overseers  shall  attest  by  their  names  thereto ;  which  book  shall  be 
kept  for  public  perusal.  /.  2,  3,  13. 

And  overseers  neglecting  to  execute  this  Act,  shall,  if  no  other 
penalty  be  provided,  forfeit  to  the  poor  not  exceeding  5/.  nor  less  than 
20/.  s,  14.  And  where  there  are  no  churchwardens,  overseers  may 
perform  all  matters  relating  to  the  poor.  /.  15. 

Where  a  statute  says,  that  a  company  shaU  not  be  liable  to  any  rates 
which  had  not  usually  been  assessed,  it  only  means  that  they  shall  not 
have  .any  other  kindol  rate  imposed  on  them  than  those  which  were 
then  levied,  but  does  not  fix  the  proportion  of  the  rate  (r). 

Whert  to  hi  collected.-^A  person  shall  be  rated  for  profits  where  they 
become  due,  not  where  they  happen  to  be  received  {c). 

Where  a  navigation  ran  from  ji,  to  B.  through  several  intervening 

(tf)  Rex  ▼.  Ncwcomb.  4  T.  R.  ^69.  1      (r)  Rex  v.  Undertaken  of  Aire  and  Calder 

(i)  Rex  y.  Brognve.  4  Buzr.  9496.  I  Navisitioo.  a  T.R.  660. 
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parishes^  and  the  tolk  for  the  whole  navigation  were  collected  in  those 
two  parishes^  it  liiras  holdcn  that  the^  might  be  assessed  in  the  two 
parishesj  for  the  whole  amount,  according  to  the  proportion  collected 
in  each  {a), 

A  barge-way  and  toll-gate  in  the  hamlet  of  Han^onwick^  purchased 
by  the  city  of  London^  by  virtue  of  stat.  17  G.  3.  r.  18.  (for  completing 
the  navigation  of  the  Thames^  and  empowering  the  city  to  levy  toils 
and  duties  towards  the  charges  of  navigation,)  was  held  to  be  rateable 
for  such  tolls  as  became  due  there,  notwithstanding  the  toUs  were 
collected  in  a  difierent  parish  {b). 

The  grantee  of  the  navigation  of  the  river  Ouse^  is  rateable  to  the 
poor  of  Cardington  in  respect  to  the  tolls  arising  there,  though  he  hatx^ 
self  reside,  and  the  tolls  be  collected,  elsewhere  (r). 

So,  where  a  Narigation  Act  empowered  the  proprietors  to  take  so 
madifer  mile  per  ton  for  all  goods  carried  along  the  canal,  it  was 
holden,  that  they  were  rateable  to  the  poor  for  the  tolls  in  the  difieitnt 
parishes  where  the  tolls  became  due,  that  is,  where  the  respective 
Toyages  finished,  though  for  their  own  convenience  they  were  autho* 
rized  to  eJleet  the  tolb  where  they  pleased,  and  did  in  £ict  coUect 
them  in  other  parishes  (J). 

So,  where  by  a  Navigation  Act  the  proprietor  was  entitled  to  a  toll 
of  ^s.per  ton  for  goods  carried  from  A.  to  B.  or  from  B.  to  A.  and  to 
a  proportionable  sum  for  any  less  distance,  and  was  also  enabled  to 
appoint  any  place  of  coUecdon ;  it  was  holden  that  the  tolls  for  goods 
carried  the  whole  voyage  from  A»  to  B,  were  rateable  in  jB.,  though  in 
fact  they  were  collected  in  a  parish  between  A.  and  £.,  because  the 
tolls  became  due  where  the  voyage  b  completed  (e). 

County  Jusdces  cannot  rate  a  parish  within  their  jurisdiction,  m 
aid  of  another  parish,  lying  within  a  borough  which  has  an  exclusive 
jurisdiction,  though  within  the  same  hundred  and  county  {/)» 

By  Stat.  17  G.  2.  r.  38.  /•  Z2.  it  is  enacted.  That  where  any  person 
or  persons  shall  come  into  or  occupy  any  house,  land,  tenement,  or 
hereditament,  or  other  premises,  out  of,  or  from  which  any  other  per- 
son assessed  shall  be  removed,  or  which  at  the  time  of  making  such 
rate  was  emptied  or  unoccupied,  that  then  every  person  so 'removing 
from,  and  every  person  so  coming  into,  or  occupying  the  same,  shall 
be  liable  to  pay  such  rate  in  proportion  to  the  time  that  such  person 
occupied  the  same,  respectively  in  the  same  manner,  and  under  the 
like  penalty  of  distress,  as  if  such  person  so  removing  had  not  removed, 
or  such  a  person  so  coming  in  or  occupying  had  been  originally  rated 


(«)  Rex  ▼.  Undertaken  of  Aire  and  Cilder 
NavifttioD.  aT.IL6tfb. 

(^)  Rex  ▼.  Mayor,  Sec.  of  Londoa*  4  T.  R. 
ax. 

(0  Rex  r.  InhabttiUtt  ofCardiogton.  Cowp, 


581. 

(/)  Rex  V.  StaflRjrd  and  Worcettcr  Canal 
Company.  8  T.  R.  340. 

(0  Rex  ▼.  Page.  4T.R.54a« 

(/)  Res  r.  Butder.  Ibid.  77S. 
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and  assessed  in  such  rate ;  wUch  said  proportions^  in  case  of  dispute^ 
shall  be  ascertained  by  two  Justices  of  the  peace. 

Bj  Stat.  43  £liz,  c»  2.  /.  4.  (ante)  the  present  as  well  as  subsequent 
orerseers  are  empowered  to  levy  the  poor's-rate  and  arrears  thereof  by 
distiessy  as  therein 'directed.  And  the  warrant  may  be  granted  as  well 
by  city  Magistrates  as  by  country  Justices  (/.  8.) ;  although  the  dls- 
iress  has  relation  to  taxes  to  which  they  are  liable.  i6G,2,c.  18.  /.  i. 
Distress  far  Poor^s-rate.^Bj  stat.  17  G.  2.  c.  38.  /.  7.   «  for  the 
more  effectual  levying  money  assessed  for  the  relief  of  the  poor/'  it 
is  enacted.  That  the  goods  of  any  person  assessed  and  refusing  to  pay, 
may  be  levied  by  warrant  of  distress,  not  only  in  the  place  for  which 
such  assessment  was  made,  but  in  any  other  place  within  the  same 
county  or  precinct  \  and  if  sufficient  distress  cannot  be  found  within 
the  said  county  or  precinct  on  oath  made  thereof  before  some  Justice 
of  any  other  county  or  precinct,  (which  oath  shall  be  certified  under 
the  hand  of  such  Justice  on  the  said  warrant,)  such  goods  may  be  • 
leried  in  such  other  county  or  precinct  by  virtue  of  such  warrant  and 
certificate ;  and  if  any  person  shall  find  him  or  herself  aggrieved  by 
such  dbtress  as  aforesaid,  it  shall  and  may  be  lawful  for  such  person  to 
appeal  to  the  next  General  or  Quarter  Sessions  of  the  Peace  for  the 
county  or  precinct  where  such  assessment  was  made ;  and  the  Justices 
there  are  hereby  required  to  hear  and  fully  determine  the  same.  And 
in  case  any  person  refuse  to  pay  the  present  overseers,  the  succeeding 
overseers  may  levy  the  arrears  and  reimburse  their  predecessors*  [See 
also  41  6.  3.  c.  23.  /.  p.] 

By  Stat.  27  G.  2.  c.  ao.  the  Justices  granting  such  warrant  of  dis- 
tress shall  therein  order  the  goods  so  to  be  distrained  to  be  sold  with- 
in a  certain  time  to  be  limited  in  such  warrant,  so  as  it  be  not  less  than 
four  days,  nor  more  than  eight  days ;  unless  the  sum  for  which  such 
distress  shall  be  made,  together  with  the  reasonable  charges  of  taking 
and  keeping  sudi  distress,  be  sooner  paid.  And  the  officer  may  deduct 
the  charges  of  taking,  keeping,  and  selling  such  distress,  out  of  the 
money  arising  from  the  sale,  and  also  the  sum  distrained  for.  But  he 
shall,  if  required,  shew  the  warrant  to  the  party-distrained  upon,  and 
shall  permit  a  copy  thereof  to  be  taken.  /.  1,2. 

A  distress  and  sale,  indeed,  given  by  statute,  is  in  the  nature  of  an 
execution. 

By  Stat.  28  G.  3.  c.  49.  /.  12.  Justices  acting  for  adjoining  counties 
and  personally  resident  in  one  of  them,  may  grant  warrants  of  distress ; 
and  the  acts  of  any  officer  in  obedience  thereto  shall  be  as  valid  as  if 
ibtj  had  been  granted  by  Justices  acting  for  the  proper  county }  but 
sndi  warrant  must  be  directed  and  given  in  the  first  instance  to  the 
constable  or  other  officer  of  the  county  to  which  they  relate,  and  such 
constable,  &c.  may  take  persons  apprehended,  &c.  before  Justices  in 
the  adjoining  county.    And  by  stat.  35  G.  3.  c.  55.  where  sufficie&t 
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distfleas  canaot  be  found  within  the  jumdictioB  of  Ac  Justice  who 
granted  the  warrant,  it  mayi  on  being  backed  by  a  Justice  of  another 
county,  be  executed  therein.  Also  by  28  G,  3.  c.  49.  s,  4.  Justices  for 
counties  at  Urge  may  act  as  such  within  any  city  being  a  county  of 
itself  situate  therein  or  adjoining  to  such  county,  provided  they  aie 
Justices  for  such  city. 

By  17  (?.  a.  r.  38.  /.  8.  to  prerent  all  vexatious  actions  ^gaiod 
overseers  of  the  poor,  it  is  enacted,  that  where  any  distress  ^lall  be 
made  for  any  sum  of  money  Justly  dui  for  the  relief  of  the  poor^  the 
distress  itself  shall  not  be  deemed  to  be  unlawful,  nor  the  |MUty 
making  it  be  deemed  a  trespasser,  on  account  of  any  defect,  or  want  ol 
form  in  the  warrant  for  the  appointment  of  such  overseers,  or  in  the 
rate  or  assessment,,  or  in  the  warrant  of  distress  thereupon ;  nor  shaH 
the  party  distraining  be  deemed  a  trespasser  tab  inkio^  on  account  of 
any  irregularity,  which  shall  be  afterwards  done  by  the  party  distrain'* 
ing  \  but  the  party  aggrieved  by  such  irregularity,  shaU  or  may  fecDvei 
full  satisfaction  for  the  special  damage  sustained  thereby,  and  no  more, 
in  an  action  of  trespass,  or  on  the  case,  at  the  election  of  the  plaintiff 
oi  plaintifis. 

Nstt.  A  warrant  may  be  made  to  distrain  before  the  time  for 
which  the  rate  is  made  is  expired  (^i).  The  practice  in  those  cases 
lias  been  to  grant  a  conditional  warrant  to  distrain  \  and  by  lhk$  C,  J, 
gmntmmu  error  facit  jus  (3). 

A  constable  may  levy  a  poor's-rate  on  goods  in  another  paridi  i  fee 
though  he  cannot  execute  out  of  his  own  district  a  warrant  diieetod 
generally  to  all  constables,  yet  he  may  execute  any  where  within  the 
limits  of  the  Justice^s  jurisdiction,  a  warrant  directed  particuiariy  to 
lim  {e\ 

A  distcess  for  a  poor's-rate  for  lands  not  in  the  occupatipa  of  the 
plaintiff  may  be  replevied,  notwithstanding  the  Sessions  on  appeal  had 
confirmed  the  rate :  the  determining  that  a  man  may  be  assessed  fot 
what  he  does  not  occupy  being  an  excess  of  jurisdiction  (d)^ 

The  granting  of  a  warrant  of  distress  by  magistrates  to  enkfce 
payment  of  a  poor's-rate,  is  a  judicial,  not  a  ministerial  act  {e).  Before 
a  distress  for  the  rate  be  levied,  a  summons  should  go  to  the  party, 
that  he  may  have  an  opportunity  to  shew  that  he  has  paid  for  it,  or 
otherwise  to  exonerate  himself :  for  a  poor's-rate  cannot  be  distrained 
for  before  it  be  demanded,  and  the  payment  hereof  refused  (/)«. 

If  a  landlord  tender  the  poor's-rate  for  his  tenant,  the  overseers  xpmk 
receive  it,  and  a  warrant  ought  not  to  be  granted  to  distrain  upon  the 
tenant  (g). 


{m)  Butt.  n.  p.  St. 

(Jt)  z  OoQU't  ftm.  HS*  PI  sja 

(«)  Himpton  V.  Lammas   z  Ld.  lUym. 

ns- 

(lO  Mikrird  r.  Cfifliik  s  Bl  &•  S33a 


{e)  Harper  ▼.  Can;  7  T.  R.  270. 
(/}  t  CoDit>  Hott.  S4S.  PI.  230. 
(f)  Ibid.  %i%.  PU  139.    Rc3^  T.  Qquj^ 
Doug.  4^ 
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If  a  lancUord  direct  a  tenant,  who  is  overseer  of  the  poor^  to  pay 
on  the  landlord's  account,  rates  irregularly  assessed  on  him,  and  pro- 
mises that  the  levies  shall  eat  out  the  rents,  the  tenant  may  set  them 
off,  or  prove  them  as  payment  in  an  action  for  use  and  occupation  {a). 

If  personal  property  be  rateable,  it  is  not  to  be  done  at  random,  and 
to  leave  the  party  rated  to  get  off  as  he  can;  but  the  officer  making 
the  rate  nmst  be  able  to  support  what  he  has  done  by  evidence  {b). 

Where  a  person  is  overcharged  in  a  poors-rate,  the  Sessions  may 
relieve  him  on  appeal,  and  amend  the  rate,  by  lessening  the  sum 
assessed  on  him,  under  the  17  G.  2.  c.  38.  {c). 

The  Stat.  21  J.  i,  c.  12.  enacts,  That  Justices  of  the  peace,  mayors, 
bailiffs,  churchwardens,  and  overseers  of  the  poor,  constables,  and 
other  peace  officers,  may  plead  the  general  issue,  and  give  the  special 
matter  in  evidence.  It  also  enacts.  That  any  action  brought  against 
them  shall  be  laid  in  the  proper  county ;  and  if  upon  the  general  issue 
pleaded  the  fact  shall  appear  to  be  done  in  another  county,  the  jury 
shall  find  the  defendant  not  guilty. 

By  Stat.  7  y.  I.  r.  5.  If  case,  trespass,  battery  or  false  imprisonment 
shall  be  brought  against  any  Justice  of  the  peace,  mayor,  bailiff,  con« 
stable,  &c.  concerning  any  thing  by  them  done  by  virtue  of  their 
office,  they  may  plead  the  general  issue,  &c.  and  if  the  verdict  shall 
pass  with  the  defendant,  or  the  plaintiff  shall  be  nonsuited,  or  suffer 
any  discontinuance  thereof,  the  defendant  shall  have  his  double  costs 
allowed  by  the  Judge  before  whom  the  matter  is  tried. 

This  act  has  been  construed  to  extend  to  under-sheriffs  and  deputy- 
constables,  though  they  are  not  particularly  mentioned  (d\ 

Nate.  The  21  J.  i.  c,  12.  extends  this  Act  to  churchwardens  and 
overseers  of  the  poor  (rf). 

The  officers  must  get  a  certificate  from  the  Judge,  that  the  action 
was  brought  against  him  for  something  done  in  the  execution  of  his 
office,  in  order  to  entitle  himself  to  double  costs  (d). 

Likewise  the  stat.  24  G.  2.  c.  44.  enacts.  That  no  writ  shall  be  sued 
cot  against  a  Justice  for  what  he  shall  do  in  the  execution  of  his  office, 
tin  notice  in  writing  of  such  intended  writ  shall  have  been  delivered 
to  him,  or  left  at  the  usual  place  of  his  abode  a  month  before,  and  the 
Justice  may  tender  amends,  and  in  case  the  same  is  not  accepted,  plead 
such  tender  in  bar  to  the  action,  together  with  the  plea  of  not  guilty, 
and  any  other  plea  with  leave  of  the  Court ;  and  if  upon  issue  joined 
thereon  the  jury  shall  find  the  amends  so  tendered  to  have  been  suf- 
ficient, then  they  shall  give  a  verdict  for  the  defendant.  It  likewise 
enactS)  That  no  action  shall  be  brought  against  any  constable  or  other 
officer^  or  any  other  person  acting  by  his  order,  for  any  thing  done 

C«)  Roper  v.Bumfon).  3  Taunt.  76.  [      (c)  Rex  v*  Chcshunt.  ^  T.R,  623. 

(*)  Rfx  y.  White.  4.  T.  R.  777.  I     (d)  BuU.  N.  P»  3  J»- 
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in  obedience  to  a  Justice's  warrant,  until  demand  be  made  of  tbe 
perusal  and  copy  of  such  warrant,  and  the  same  has  been  refused  for 
the  space  of  six  days }  and  in  case  the  warrant  be  shewed  and  a  copy 
taken,  and  afterwards  an  action  be  brought  against  the  constable, 
without  making  the  Justice  who  signed  or  sealed  the  warrant  a 
defendant,  the  jury  shall,  on  producing  the  warrant,  find  a  yerdictfor 
the  defendant,  notwithstanding  any  defect  of  jurisdiction  in  the  Jus« 
tice ;  and  if  such  action  be  brought  jointly  against  the  Justice  and 
him,  upon  producing  the  warrant,  the  jury  shall  find  for  him  $  and 
if  they  find  against  the  Justice,  the  plaintiff  shall  recover  the  costs  be 
is  to  pay  to  such  defendant  against  the  Justice,  with  a  proviso,  that  if 
the  Judge  certify  that  the  injury  was  wilfully  and  maliciously  com- 
mitted, the  plaintiff  shall  be  intitled  to  double  costs :  and  a  proviso 
likewise,  that  such  action  shall  be  commenced  within  six  calendar 
>months  after  the  act  committed. 

The  above  Act  extends  only  to  actions  of  tort. 
The  officer  must  prove  that  he  acted  in  obedience  to  the  warrant  i 
and  where  the  Justice  cannot  be  liable,  the  officer  is  not  within  the 
protection  of  the  Act  {a). 

If  a  man  be  imprisoned  on  a  Justice's  warrant  on  the  first  day 
of  January^  and  kept  in  prison  till  the  first  day  of  Februaij^  he  will 
be  in  time  tf  he  bring  his  action  within  six  months  after  the  first  of 
February  /  for  the  whole  iipprisonment  is  one  entire  trespass,  Tbe 
Justice  having  pleaded  tender  of  amehdst  the  plaintiff  obtained  a  role 
for  the  defendant  to  bring  the  money  into  Court  for  tbe  plaintiff  to 
take  the  same,  upon  discontinuing  his  action  {b). 

An  overseer  of  the  poor,  who  distrains  for  a  poors^rate  under  a 
Justice's  warrant,  is  an  officer  within  the  protection  of  the  Act  (r). 

But  a  churchwarden  taking  a  distress  for  a  poor-rate  under  a  war- 
rant of  magistrates,  is  entitled  to  the  protection  of  42  G.  a.  e.  44.  in 
having  the  magistrates  made  defendants  with  him  in  an  action  of 
trespass  {i). 

Upon  a  distress  for  a  poor-rate  being  replevied,  the  Justice  who 
granted  the  warrant  needs  not  be  joined,  according  to  the  directions 
of  the  24  G.  2.  c.  44. ;  for  replevin  is  an  action  in  rem,  to  which  the 
statute  has  never  been  held  to  extend:  and  so  (it  was  said)  with 
respect  to  an  action  of  trespass,  if  an  excess  of  jurisdiction  has  been, 
and  the  assessment  was  coram  nonju£ce  ;  for  such  is  not  like  the  case 
where  the  Justice  had  a  general  jurisdiction,  and  whose  warrant  the 
officer  is  implicitly  bound  to  obey  (r). 

Overseers  cannot  be  guilty  of  trespass  in  levying  a  poor-rate  by 
distress,  although  the  rate  is  objectionable,  if  the  party  have  not  ap- 


{a)  Money  v.  Leach.  3  Burr.  X766. 

{b)  BuU.  N.P.  34. 

(r)  Jackson's  Ci«e»  Lofil.  449. 


{d)  Milwird  V.  Caffin.  %  B1.  R.  X33>I< 
(*)  Haiper  y.  Carr.  7  T.  R.  s^a 
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pealed  to  the  Sessions :  neither  does  any  defect  in  the  rate  unappealcd 
from,  aToid  the  warrant  (a). 

No  action  of  debt  will  lie  for  a  poor-rate  (b). 

Whether  the  representative  of  a  party  assessed  to  the  poor-rate  be 
liable  to  distress  for  the  rate,  seems  doubtful.  It  seems  cleari  how- 
ever, that  the  representative  is  intitled  to  notice,  before  his  testator's 
or  intestate's  goods  are  distrained :  in  order  that  he  may  have  the 
same  opportunity  of  exempting  them  from  the  distress,  as  his  testator 
or  intestate  would  have  had  {b). 

As  to  what  is  distrainable  for  a  poor-rate,  the  principle  of  a  dis- 
tress being  a  pledge,  does  not  in  this  case  obtain  as  it  does  in  respect 
of  rents  and  amerciaments.  In  this  instance  the  duty  is  personal, 
and  the  thing  distrained  is  in  satisfaction  of  the  non-perforinance  of 
it,  and  not  as  in  the  old  common  law  distresses,  in  the  nature  of  a 
nomine  paena^  to  compel  payment  (r).  The  solid  distinction  is,  that 
the  seizing  under  the  43  Elm*  and  such  like  Acts  of  Parliament,  is  but 
partly  analogous  to  the  common  law  distress  (as  being  replevisable, 
&c.) ;  but  is  much  more  analogous  to  the  common  law  execution ; 
like  7L  fieri  facias^  where  the  surplus,  after  sale,  shall  be  returned  (r). 

Therefore  money,  it  seems,  may  be  distrained  for  a  poor-rate.  5o 
the  tools  of  a  man's  trade,  his  wearing  apparel,  and  all  other  articles 
necessary  to  enable  him  to  earn  the  money  for  which  the  goods  are 
taken  {d).  So,  beasts  of  the  plough  are  distrainable  for  the  poor-rate, 
even  although  there  were  other  distrainable  goods  on  the  premises ; 
on  the  principle  of  analogy  to  an  execution  (r). 

Tie  .^fypeal.—Vfixh  respect  to  the  particular  grounds  and  the  course 
of  appeal,  the  reader  is  referred  to  stats.  5  G.  2.  c.  19.  17  6.  2.  r. 
38.  &  41  G.  3.  c,  23.  and  to  the  cases  thereon  in  i  Cmsfs  Botfs  Poor 

(«)  I  Const*t  Bott.  156.  PI.  141.  (0  Hutchins  v.  Chambers,  i  Burr.  579-SS« 

(i)  Suvent  V.  £?um.  i  Burr.  Ii5a*7.  S.C-         (/;  i  Const*s  Bott.  14a.  PI.  »30.  P.  2^9, 
I  BUR.1S4.  Co.  Lit.  53. 
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Of  the  general  Incidents  to  Leases  (continued.  J 
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Section  I.    Of  Waste  ;  wherein  qf  Fixtures. 

ASTE9  vastum,  is  a  spoil  or  destruction  in  houses,  gardens^ 
trees,  or  olbu:^Eorporeal  hereditaments,  to  the  disherison  of 
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him  that  hath  the  remainder  or  reversion  in  fee-simple  or  fee«tail  (a). 

Waste,  is  either  vduntary^  which  is  a  crime  of  commission,  at  by 
pulling  down  a  house ;  or  it  is  permissive,  which  is  a  matter  of  omis- 
sion only,  as  by  suffering  it  to  fall  for  want  of  necessary  reparations; 
both  of  which  are  equally  injurious  to  him  that  hath  the  inheritance  (h). 
Voluntary  waste  chiefly  consists  in  ist.  felling  timber-trees ;  2<il]r» 
pulling  down  houses ;  jdly,  opening  mines,  or  pits;  4thly,  changing 
the  course  of  husbandry ;  5thly,  destroying  heir*looms  (c). 

Whatever  does  a  lasting  damage  to  the  freehold  or  inheritance  is 
waste ;  therefore,  removing  wainscot,  floors,  or  other  things  once 
fixed  to  the  freehold  of  a  house,  is  waste.  With  respect  however  to 
what  shall  be  deemed  fixtures  of  such  a  nature,  or  under  such  cir- 
cumstances as  that  they  can  or  cannot  be  removed  by  an  out-going 
tenant,  or  taken  by  his  executor,  or  by  the  heir,  the  law  is  much  less 
strict  at  this  day,  than  it  used  to  be.  The  old  and  general  rule  of  law 
was,  that  whatever  was  fixed  to  the  freehold  became  part  of  it,  and 
could  not  be  taken  away.  £fut  of  late  years  there  have  been  excep* 
tions  to  this  rule  (d).  The  first  is  between  landlord  and  tenant,  the 
latter  of  whom  may  now  take  away  during  the  term  all  chimney-pieces, 
and  even  wainscot  put  up  by  himself ;  so  of  beds  fastened  to  the  ceil- 
ing with  ropes ;  nay  even  though  nailed ;  and  all  such  things  necesr 
sary  for  trade,  as  brewing  utensils,  furnaces,  coppers,  fire-engines, 
cyder-n^ills,  &c.  as  he  has  himself  put  up  or  erected  («). 

But  such  removal  must  be  ivitbin  in  the  term,  otherwise  he  will  be 
deemed  a  trespasser.  Thus,  where  tenant  for  years  mad^  an  under- 
lease of  a  bouse  to  J,  S,  who  was  by  trade  a  soap  boiler :  J,  S,  for 
the  convenience  of  his  trade,  puts  up  vats,  coppers,  tables  and  partir 
lions,  and  paved  the  back-side,  &c.  and  now  upon  ^  fieri  facias  against 
J.  S.  which  issued  on  a  judgment  in  debt,  the  Sheriff  took  up  all  these 
things,  and  left  thft  house  stripped  and  in  a  ruinous  condition,  so  that 
the  first  lessee  was  liable  to  make  it  good,  and  therefore  brought  a  special 
action  on  the  case  against  the  Sheriff  and  those  that  bought  the  goods, 
for  the  damage  done  to  the  house.  Etper  Holt,  C.  J.  it  was  held ;  ist, 
that  during  the  term,  the  soap-boiler  might  well  remove  the  vats  he 
set  up  in  relation  to  trade,  and  that  he  might  do  it  by  the  common 
law,  (and  not  by  virtue  of  any  special  custom)  in  favour  of  trade  and 
to  encourage  industry:  but  after  the  term,  they  became  a  gift  in  law 
to  him  in  reversion,  and  are  not  removable ;  2dly,  that  there  was  a 
difference  between  what  the  soap-boiler  did  to  carry  on  his  trade,  and 
what  he  did  to  complete  the  house,  as  hearths  and  chimney-pieces, 
V^hich  he  held  not  removable;  [the  latter  however,  at  least,  are  now 


(a)  Co.  Lit.  53. 

(A)  Wood*i  Inst.  s%i, 

{c)  (pruisc*s  Dig.  tit.  3  S.  14. 


(^  Lawton  V.  Lawtoo.  5  Atk.  13. 

{e)  £z-parte  Quincy.  z  Atk.  477"?% 
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removable ;]  3dlyy  that  the  Sheriff  might  take  them  ;n  executton,  as 
well  as  the  under-lessee  might  remove  them ;  and  so  this  was  not  like 
tenant  for  years  without  impeachment  of  waste :  in  that  case  he 
allowed  the  Sheriff  could  not  cut  down  and  sell,  though  the  tenant 
might,  and  the  reason  iS|  because  in  that  case,  the  tenant  hath  only 
a  bare  power  without  an  interest,  but  here  the  under-lessee  hath  an 
interest  as  well  as  a  power,  as  tenant  for  years  hath  in  standing  corn^ 
in  which  case  the  Sheriff  can  cut  down  and  sell  (a). 

Where  the  tenant,  however,  has  by  law  a  right  to  carry  away  any 
erections  or  other  things,  on  the  premises  which  he  has  quitted,  the 
inclination  of  Lord  KenyorCs  mind  was,  that  he  had  a  right  to  come 
on  the  premises,  for  the  purpose  of  taking  them  away :  but  as  to 
that  point,  the  defendant  in  the  principal  case  had  let  judgment  go  by 
default  {b). 

In  trover  for  ten  loads  of  timber,  the  case  was,  that  the  defendant 
had  been  tenant  to  the  plaintiff,  and  erected  a  barn  upon  the  pre- 
mises, and  put  it  upon  pattens  and  blocks  of  timber  lying  upon  the 
ground,  but  not  fixed  in  or  to  the  ground :  and  upon  proof  that  it 
was  usual  in  that  country  to  erect  barns  so,  in  order  to  carry  them 
away  at  the  end  of  the  term,  a  verdict  was  given  for  the  defen- 
ant  {c).  But  though  Lord  Chief  Justice  Treby  thought  proper  in 
that  case  to  take  advantage  of  the  custom  of  the  country,  yet  it  is 
apprehended  that  it  would  now  be  determined  in  favour  of  the  te- 
nant without  any  difficulty. — But  when  a  purchaser  of  lands  had 
brought  an  ejectment  against  the  tenant  from  year  to  year,  and  the 
parties  had  entered  into  an  agreement  that  judgment  should  be  en- 
tered for  the  plaintiff,  with  a  stay  of  execution  till  a  given  period ; 
though  in  such  agreement  no  mention  was  made  of  any  buildings  or 
fixtures,  it  was  held  that  the  tenant  could  not  in  the  mean  time 
remove  buildings  (a  wooden  stable  standing  upon  rollers)  or  fixtures 
(posts  or  rails)  from  the  premises,  which  he  had  himself  erected 
before  action  brought ;  because  the  fair  interpretation  of  such  agree- 
ment was,  that  the  defendant  should  in  the  mean  time  do  no  act  to 
alter  the  premises,  but  should  deliver  them  up  in  the  same  condition, 
as  when  the  agreement  was  made,  and  judgment  signed.  For  though 
he  would  clearly  have  been  entitled  to  take  away  th^  articles,  if  he  had 
done  it  during  the  continuance  of  his  term  from  year  to  year,  yet  by 
the  agreement  the  parties  had  made  a  new  contract,  which  put  an  end 
to  the  term  (J). 

If,  however,  a  man  sell  a  house  where  there  is  a  copper,  or  a  brew- 
house  where  there  are  utensils,  unless  there  was  some  consideration 


(a  )Sz«iMUte  Quincy.  l  Atk.  477-8.  Poole*s 
Case.  I  Salk.  368. 
(Q  Pcnton  V.  Robtrt,  4£tpkR.  33. 


(ff)  Bun.  N.  P.  34. 

(J)  Fiuherbert  v.  Shaw,  x  H.  Bl.  153. 
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given  for  them^  and  a  valuation  set  upon  thenii  thcj  would  nol 

pass  {a). 

In  an  action  of  covenant  brought  by  the  plaintiff  against  the  de- 
fendant who  had  been  his  lessee,  under  a  lease  containing  a  covenant 
that  the  lessee  should  leave  all  the  buildings  which  then  were,  or 
should  be  erected  on  the  premises  during  the  term,  in  repair,  &c, 
the  breach  assigned  was,  that  the  defendant  took  down  and  carried 
away  two  sheds,  which  had  been  erected  during  the  term.  The  de« 
fendant  pleaded  performance  of  the  covenants,  and  issue  was  taken 
on  the  breach  as  above  assigned.  The  buildings  in  question  were  two 
sheds,  called  Dtitcb  barns,  which  had  been  erected  by  the  defendant 
during  his  term ;  and  which  his  counsel  contended  he  had  a  right  to 
remove*  Lord  Kenyan. — If  a  tenant  will  build  upon  premises  de* 
mised  to  him  a  substantial  addition  to  the  house,  or  add  to  its  magni- 
ficence, he  must  leave  his  additions  at  the  expiration  of  the  term, 
for  the  benefit  of  his  landlord :  but  the  law  will  make  the  most 
favourable  construction  for  the  tenant,  where  he  made  necessary  and 
useful  erections  for  the  benefit  of  his  trade  or  manufacture,  and  which 
enable  him  to  carry  it  on  with  more  advantage.  It  has  been  held  so 
in  the  case  of  cyder-mills,  and  in  other  cases  \  and  I  shall  not  narrow 
the  law,  but  hold  erections  of  this  sort,  made  for  the  benefit  of  trade, 
or  constructed  as  the  present,  to  be  removable  at  the  end  of  the  term« 
It  was  then  contended,  that  by  the  express  words  of  the  covenant 
the  tenant  was  to  leave  all  erections  on  the  premises  at  the  end  of  the 
term.  Lord  Kenyan. — ^I  am  aware  of  the  full  extent  of  that,  and  not 
quite  sure  that  it  concludes  the  question.  It  means,  that  the  tenant 
should  leave, all  those  buildings  which  are  annexed  to  and  become  part 
of  the  reversionary  estate  (i). 

A  covenant  by  a  tenant  to  yield  up  in  repair  at  the  expiration  of 
his  lease  all  buildings  which  should  be  erected  during  the  term  upon 
the  demised  premises  includes  buildings  erected  and  used  by  the  te- 
nant for  the  purpose  of  trade  and  manufacture,  if  such  buildings  be 
let  into  the  soil,  or  otherwise  fixed  to  the  freehold,  but  not  where 
they  merely  rest  upon  blocks  or  pattens  (r). 

^Mc/tfr//.— Hangings,  pier-glasses,  &c.  though  forming  part  of  the 
wainscot  and  fixed  with  nails  and  screws  to  the  freehold,  are  not  to 
be  taken  as  part  of  the  freehold,  but  are  removable  by  the  lessee  of 
the  house  {d). — So  marble  chimney-pieces  may  be  removed  by  the 
tenant  (r). 

The  price  of  fixture^  cannot  be  recovered  under  a  count  of  goods 
aold  and  delivered  (/). 


(#)  Eziftru  Quincy.  i  Atk.  477-S«  Pook*s 
Ciic.  iSdk.368. 

(li)  Dean  v.  AUalley.  3  £«p.  R,  11.  vide 
£I«ret  V.  Maw.  x  East.  38. 


(0  Naykr  v.  Coilioge.  iTnin^  19. 
(^  Beck  ▼.Rcbow.  z  P.  Wat. 94. 
(#)  £z-paite  Qiiincf.  I  Atk.  477-^ 
(/}  htt  V.  RMdon.  7  Tauat.  itt 
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But  in  trespass  the  plaintiff  may  recover  the  ralue  of  fixtures,  under 
a  count  charging  defendant  with  taking  goods,  chattels,  and  effects  (n). 
To  trespass  for  breaking  and  entering,  &c.  and  pulling  down  and 
takmg  away  certain  buildings.  Sec.  the  defendant,  as  to  the  breaking 
and  entering,  suffered  judgment  by  default,  and  pleaded  not  guilty 
as  to  the  rest.  It  was  held,  that  such  plea  was  sustained  by  shewing 
that  the  building  taken  away,  which  was  of  wood,  was  erected  by 
him  as  tenant  of  the  premises,  on  a  foundation  of  brick,  for  the 
purpose  of  carrying  on  his  trade,  and  that  he  still  continued  in  pos« 
session  of  the  premises  at  the  time  when,  &c.  though  the  term  was 
then  expired, — At  the  trial,  Lord  Kmjon  obsenred,  that  the  mere 
erection  of  a  chimney  would  not  prevent  the  right  of  taking  away  the 
rest  of  the  building,  which  surrounded  it,  where  the  trade  was  carried 
oiu  In  Dudley  and  Dudley^  a  steam-engine,  to  which  a  chimney 
necessarily  belonged,  was  held  to  be  removable.  Modern  determina* 
tions  have,  for  the  benefit  of  trade,  allowed  many  things  to  be  re- 
moved, which  the  rigour  of  former  determinations,  considering  them 
as  fixed  to  the  freehold,  prohibited.  The  case  of  cyder-mills  is  familiar 
to  us  all.  The  construction  ought  to  be  favourable  to  the  tenant,  and 
my  opinion  is,  that  he  was  warranted  in  removing  the  building  in 
question ;  but  I  will  reserve  the  point  (A).  And  upon  the  case  being 
argued  sdterwards,  his  Lordship  said.  That  the  old  cases  upon  this 
subject  leant  to  consider  as  realty  whatever  was  annexed  to  the  free- 
hold by  the  occupier  \  but  in  modern  times  the  leaning  has  always 
been  the  other  way  in  favour  of  the  tenant,  in  support  of  the  interests 
of  trade,  which  is  become  the  pillar  of  the  state.  What  tenant  will 
lay  oixt  his  money  in  costly  improvement  of  the  land,  if  he  must  leave 
every  thing  behind  him  which  can  be  said  to  be  annexed  to  it  ?  Shall 
it  be  said,  that  the  great  gardeners  and  nurserymen  in  the  neighbour- 
hood of  this  metropolis,  who  expend  thousands  of  pounds  in  the 
erection  of  green-houses,  hot-houses,  &c.  are  obliged  to  leave  all  these 
tUngs  upon  the  premises,  when  it  is  notorious  that  they  are  even 
permitted  to  remove  trees,  or  such  as  are  likely  to  become  such  by 
the  thousand,  in  the  necessary  course  of  trade  ?  If  it  were  otherwise, 
the  very  object  of  their  holding  would  be  defeated.  This  is  a  de- 
scriprion  of  property  divided  from  the  realty;  and  some  of  the 
cases  have  even  gone  further  in  favour  of  the  executor  of  tenant  for 
life  against  the  remainder  man,  between  whom  the  rule  has  been 
hcdden  stricter;  for  it  has  been  determined  that  the  executor  of  te- 
nant for  life  was  entitled  to  take  away  the  fire*engine  of  a  colliery. 
The  case  of  FOzherhtti  v.  Shaw  (c),  turned  upon  the  construc- 
tion of  an  agreement  that  such  things  should  be  left  on  the  prr-- 
snises,  and  decided  nothing  against  the  general  principle.    Here  the 

(«)  Pitt  V.  Shew.  4  darn,  k,  AU.  so6.       I      (0  1  H.  BU  liS. 
(0  Pentoii  V.  Roban.  4  £sp.  R.  33.  I 
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defendant  did  no  more  than  he  had  a  right  to  do :  he  was  in  fact  stilt 
in  possession  of  the  premises  at  the  time  the  things  were  taken  awaji 
and  therefore  there  is  no  pretence  to  say  chat  he  had  abandoned  them. 
And  by  Lawrence^  J.  it  is  admitted  that  the  defendant  has  a  right  to 
take  these  things  away  during  the  term :  and  all  that  he  admits  upon 
this  record  against  himself  by  suffering  judgment  to  go  by  defauh  as 
to  the  breaking  and  entering  is»  that  he  was  a  trespasser  in  coming 
upon  the  land,  but  not  a  trespasser  de  bonis  aiportatisi  as  to  so  much 
therefore  he  is  entitled  to  judgment  (iz). 

Another  exception  is  between  tenant  for  life  or  in  tail,  and  the 
feversioner  or  remainder-man.  The  former  also  may  remove  brewing 
utensils,  furnaces,  coppers,  fire  engines,  cyder-mills,  &c.  whidi  he 
hsLB  erected,  and  by  which  he  not  only  enjoys  the  profit  of  the  estate, 
but  carries  on  a  species  of  trade ;  and  if  he  does  not  remove  them  in 
his  lifetime,  they  go  to  his  executor  {b).  Reasons  of  public  benefit 
and  convenience  have  tended  to  establish  this  principle  ;  and  indeed 
it  is  but  consonant  to  common  ideas  of  j.ustice :  as  for  instance,  in 
the  case  of  a  fire-engine,  it  is  very  well  known  that  little  profit  coidd 
be  made  of  coal  mines  without  such  an  engine ;  and  tenants  for  life 
would  be  discouraged  in  erecting  them,  if  they  must  go  from  their 
representatives  to  a  remote  remainder-man,  when  the  tenant  for  life 
might  possibly  die  the  next  day  after  the  engine  was  set  up  (c).  So, 
emblements  go  to  the  executor,  and  not  to  the  remainder-man^  the 
public  being  interested  in  the  produce  of  com  and  other  gnun*  Bat 
corn  growing  belongs,  it  is  said,  to  a  devisee  of  land,  and  not  to 
the  executor.  Though  a  devisee,  of  goods  stock  and  moveables,  shall 
take  it  from  both  (i).  Hangings,  chimney-glasses  or  pier-glasses, 
being  matters  of  ornament  and  furniture,  do  not  go  with  the  hoose, 
but  to  the  executor  (e). 

The  rule  however  still  holds  as  between  heir  and  executor :  the 
freehold  descending  on  the  heir,  the  executor  cannot  enter  to  take 
away  fixtures  without  being  a  trespasser  (b).  Indeed,  in  questions 
between  the  heir  or  devisee  and  the  executor,  cupboards,  ^presacs, 
lockers,  and  other  fixtures  of  the  like  kind,  may  with  propriety  enough 
be  considered  as  annexed  to  and  parts  of  the  freehold.  -  The  law  will 
presume,  that  it  was  the  intention  of  the  owner,  under  whose  bounty 
the  executor  claimeth,  that  they  should  be  so  considered^  ta  the 
end  that  the  house  might  remain  to  those,  who  by  operation  of  law 
or  by  bequest  should  become  intitled  to  it,  in  thti  same  plight  he  put 
it,  or  should  leave  it,  entire  and  undefaced.  But  in  capital  cases 
Mr.  Justice  Foster  (/)  was  of  opinion  that  such  fixtures  which  moelj 


(a)  Pcnton  v.  Robart.  %  East's  R.  88. 
(6)  £x-parte  Quincy.  i  Atk.  477-8. 
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Biipply  the  place  of  chests  and  other  ordinary  utensils  of  hdusehold* 
should  be  considered  in  no  other  light  than  as  mere  moveables,  par- 
taking of  the  nature  of  those  utensils,  and  adapted  to  the  sartfe  use. 
Therefore  in  favour  of  life,  a  distinction  is  to  be  taken  between  cases 
relative  to  mere  property  and  such  wherein  life  is  considered. — Ati 
action  of  trover  {a)  was  brought  by  the  plaintiffs  as  administrators  of 
Robert  Lawton  against  the  defendant  for  certain  salt-pans  which  wete 
put  into  wyche  houses  in  Cheshire.  The  pans  were  brought  in  pieces. 
The  wychc  houses  are  of  no  use  without  the  pans,  nor  is  the  brihe  of 
any  use  without  them.  There  was  room  for  the  workmen  to  walk 
round  them  within  the  building.  The  pans  wefe  fixed  by  brick  and 
mortar  to  the  floor  of  the  building ;  and  there  was  a  furnace  under  it. 
The  building  and  lodging  rooms  at  the  end  of  it,  which  building, 
with  the  pans,  let  for  8/.  a  week.  The  question  was,  whether  these 
pans  were  to  go  to  the  executor  or  to-  the  heir.  The  ancestor  was 
seized  in  fee.  Lord  Mansfield  delivered  the  opinion  of  the  Court. 
All  the  old  cases  (and  there  are  some  to  be  found  in  the  year-books, 
Sbep.  Touch.  469,  470.)  lean  in  favour  of  the  heir,  and  so  rigidly,  that 
if  a  tenant  was  to  put  up  a  wainscot  or  pictures  let  into  the  wainscot, 
&c.  he  should  not  take  them  away.  There  has  been  a  relaxation  of 
two  species  of  property,  the  one  between  landlord  and  tenant,  as 
marble  chimney-pieces,  and  things  which  are  necessary  for  trade,  &c. 
and  in  the  removal  of  these  there  is  no  hurt  to  the  landlord.  The 
tenant  says,  I  leave  the  premises  just  as  I  found  them.  The  other 
species  in  which  there  has  been  a  relaxation  is,  between  tenant  for 
life  and  the  remainder-man.  If  the  former  has  been  at  any  expense 
for  the  benefit  of  the  estate,  as  by  erecting  a  fire-engine,  or  any  thing 
else  by  which  it  may  be  improved,  in  such  case  it  has  been  deter- 
mined that  the  fire-engine  should  go  to  the  executor,  on  a  principle 
of  public  convenience;  being  an  encouragement  to  lay  out  money  in 
improving  the  estate,  which  the  tenant  would  not  otherwise  be  dis- 
posed to  do.  The  same  argument  may  be  applied  to  the  case  of 
tenant  for  life  and  remainder-man,  as  to  that  of  landlord  and  tenant ; 
namely,  that  the  remainder-man  is  not  injured,  but  takes  the  estate  in 
the  same  condition  as  if  the  thing  in  question  had  never  been  raised. 
The  tenant  for  life  will  not  erect  such  things  unless  thfey  can  go  to 
his  executor.  But  I  cannot  find  any  case  (except  that  about  the 
cyder-mill)  where  there  has  been  any  relaxation  between  the  heir  and 
executor.  That  case  is  not  printed  at  large,  but  it  most  probably 
turned  upon  a  custom.  Now  consider  the  present  case,  which  is  very 
strong.  A  salt  brine  in  the  county  of  Cheshire  is  a  most  valuable  in- 
heritance. But  there  is  no  enjoying  the  inheritance  without  the  build- 
ings and  salt-pans :  they  are  of  no  use  but  for  that  purpose,  and  the 
inheritance  is  of  no  value  without  them.    To  the  executors  they  can 

(a)  Lawton  ▼.  Lawcon.  i  H.^B1.  R,  ijp.n.  a. 
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to  carrjr  on  ^<  his  trade  **  and  what  he  did  to  complete  <<  his  house,''  as 
<<  hearths  and  chimney-pieces/'   which  were  held  not  removable. 
The  indulgence  in  favour  of  the  tenant  for  years  during  the  term  has 
been  since  carried  further,  and  he  has  been  allowed  to  carry  away 
matters  of  ornament^  as  ornamental  marble  chimney-pieces,  pier- 
glasses,  hangings,  wainscot  fixed  only  by  screws,  and  the  like.    Bed 
▼•  Rehwf    X  P.  ff^ms.   94.  e$('parte  ^incy,   1   Ath,  4^1,  and  Lavh 
ton  V.  Lawtotif    3   j/tk.    13,     But  no  adjudged  case  has  yet  gone 
the  length  of  establishing  that  buildings  subservient  to  purposes 
of  agriculture,  as  distinguished  from  those  of  trade,  have  been  re- 
movable by  an  executor  of  tenant  for  life,  nor4>y  the  tenant  himself 
who  built  them  during  his  term.     In  deciding  whether  a  particular 
fixed  instrument,  machine,  or  even  building,  should  be  considered  as 
removable  by  the  executor,  as  between  him  and  heir,  the  Court  in 
the  three  principal  cases  on  this  subject  (viz.  3  jitk.  13.  Ambler.  113. 
and  I  H,  Black.  259.  in  ir.  [and  Atk,  s.  c]  may  be  considered  as  having 
been  decided  mainly  on  the  ground,  that  where  the  fixed  instrument, 
engine,  or  utensil,  (and  the  building  covering  the  same  falls  within 
the  same  principle,)  was  an  accessary  to  a  matter  of  a  personal  na- 
ture, that  it  should  be  itself  considered  as  personalty.  The  fire-engine 
in  3  Atk.  and  Ambler  was  an  accessary  to  the  carrying  on  the  trade  of 
getting  and  vending  coals;  a  matter  of  a  personal  nature.  Lord  Hari- 
wicke  says,  in  the  case  in  Ambler^  <<  A  colliery  is  not  only  an  enjoyment 
of  the  estate,  but  in  part  carrying  an  a  trade"  And  in  the  case  in  3  JtL 
he  says,  **  One  reason  that  weighs  with  me  is  its  being  a  mixed  case, 
between  enjoying  the  profits  of  the  lands,  and  carrying  on  a  speciet 
ef  trade  s  and  considering  it  in  this  light,  it  comes  very  near  the  in- 
stances in  brewhouses,  &c.  of  furnaces  and  coppers/'     Upon  the 
same  principle.  Lord  C.  B.  Comym  may  be  considered  as  having  de- 
cided the  case  of  the  cyder-mill ;  i .  e,  as  a  mixed  case  between  enjoy- 
ing the  profits  of  the  land  and  carrying  on  a  species  of  trade ;  and  as 
considering  the  cyder-mill  as  properly  an  accessary  to  the  trade  of 
making  cyder  (^i).     In  the  case  of  the  salt-pans,  Lord  Mansfield  does 
not  seem  to  have  considered  them  as  accessary  to  the  carrying  on  a 
trade ;  but  as  merely  the  means  of  enjoying  the  benefit  of  the  inhe- 
ritance.   He  says,  <*  The  salt-spring  is  a  valuable  inheritance,  but  no 
profit  arises  from  it  unless  there  be  a  salt-work :  which  consists  of  a 
building,  &c.  for  the  purpose  of  containing  the  pans,  &c.  which  are 
fixed  to  the  ground.    The  inheritance   cannot  be  enjoyed  without 
them.  They  are  accessaries  necessary  to  the  enjoyment  of  the  prind- 
pal.    The  owner  erected  them  for  the  benefit  of  the  inheritance.'* 
Upon  this  principle  he  considered  them  as  belonging  to  the  heir,  as 
parcel  of  the  inheritance  for  the  enjoyment  of  which  they  were  made, 

(«)  Ehret  ¥.  Mtw.  3  £ut*s  R.  53. 
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and  not  as  belonging  to  the  executor,  as  the  means  or  instrument  of 
carrying  on  a  trade.     IF,  however,  he  had  even  considered  them  as 
i^elongxng  to  the  executor,  as  utensils  of  trade,  or  as  being  removable 
by  the  tenant,  on  the  ground  of  their  being  such  utensils  of  trade, 
stiJl  it  would  not  have  affected  the  question  now  before  the  Court, 
which  is  the  right  of  a  tenant  for  mere  agricultural  purposes  to  remove 
buildings  fixed  to  the  freehold,  which  were  constructed  by  him  for  the 
ordinary  purposes  of  husbandry,  and  connected  with  no  description  of 
trade  whatsoever;  and  to  which  description  of  buildings  no  case  (ex- 
cept the  Nisi  Prius  case  of  Dean  and  AUalj  {Esp.  R.)  before  Lord 
Kenyoft,  and  which  did  not  undergo  the  subsequent  review  of  himself 
and  the  rest  of  the  Court)  has  yet  extended  the  indulgence  allowed 
to  tenants  in  respect  to  buildings  for  the  purposes  of  trade.     In  the 
case  in  Bu/L  N.  P.  34.  of  Culling  v.  Tuffnell^  before  Lord  C.  J.  Trehj 
at  Nisi  PriuSf  he  is  stated  to  have  holden  that  the  tenant  who  had 
erected  a  bam  upon  the  premises,  and  put  it  upon  pattens  and  blocks 
of  timber  lying  upon  the  ground,  but  not  fixed  in  or  to  the  ground, 
might  by  the  custom  of  the  country  take  them  away  at  the  end  of  his 
term.     To  be  sure  he  might,  and  that  without  any  custom ;  for  the 
terms  of  the  statement  exclude  them  from  being  considered  ^% fixtures  ; 
"  they  were  not  fixed  in  or  to  the  ground."  In  the  case  of  Fitzherbert 
V.  ShaWi    I  H.  Bl.  258,  we  have  only  the  opinion  of  a  very  learned 
Judge  indeed,  Mr.  J.  Gould^  of  what  would  have  been  the  right  of  the 
tenant,  as  to  the  taking  away  a  shed  built  on  brick-work,  and  some 
posts  and  rails  which  he  had  erected,  if  the  tenant  had  done  so  during 
the  term:  but  as  the  term  was  put  an  end  to  by  a  new  contract,  the 
question,  what  the  tenant  could  have  done  in  virtue  of  his  right  un- 
dcF  the  old  term,  if  it  had  continued,  could  never  have  come  judicially 
before  him  at  Nisi  Prius:  and  when  that  question  was  offered  to  be 
argued  in  the  Court  above,  the  counsel  were  stopped,  as  the  question 
was  excluded  by  the  new  agreement.   As  to  the  case  of  Penton  v.  ^^- 
bartf  2  Easfs  R.  88.  it  was  the  case  of  a  varnish-house,  with  a  brick 
foundation  let  into  the  ground,  of  which  the  wood-work  had  been  re- 
moved from  another  place,  where  the  defendant  had  carried  on  his 
trade  with  it.   It  was  a  building  for  the  purpose  of  trade;  and  the  tenant 
was  entitled  to  the  same  indulgence  in  that  case,  which,  in  the  cases 
already  considered,  had  been  allowed  to  other  buildings  for  the  pur- 
poses of  trade,  as  furnaces,  vats,  coppers,  engines,  and  the  like.  And 
though  Lord  Kenyan^  after  putting  the  case  upon  the  ground  of  lean- 
ing, which  obtains  in  modern  times,  in  favour  of  the  interests  rf trade; 
upon  which  ground  it  might  be  properly  supported,  goes  further,  and 
extends  the  indulgence  of  the  law  to  the  erection  of  green-houses  and 
hot^houses  by  nurserymen,  and  indeed  by  implication  to  buildings  hy 
all  other  tenants  of  lands :  there  certainly  exists  no  decided  case,  and, 
I  believe,  no  recognized  opinion  or  practice  on  either  side  oiWestnun^ 
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st$r  HMf  to  warrant  such  an  extension*  The  Nisi  Prim  case  of  Dean 
r.jtBa/y  (reported  in  Mr.  Woo^alFs  book^andMr.  Ejfinasi^s,  %  toI.  i  i.) 
ia  a  case  of  the  erection  and  removal  by  the  tenant  of  two  tiedf  called 
Duieb  iartu,  which  were,  I  will  assume,  unquestbnaUe  fixtures. 
Lord  ICtf^fan  says,  ^<  The  law  will  make  the  most  favourable  construc- 
tion for  the  tenant,  where  he  has  made  necessary  and  useful  enct'uns 
for  the  he$i^  of  bis  trade  and  manufacture^  and  which  enable  him  to 
carry  it  on  with  more  advantage*  It  has  been  so  holden  in  the  case  of 
cyder-miUs  and  other  cases ;  and  I  shall  nor  narrow  the  law,  but  hold 
erections  of  this  sort  made  for  the  benefit  of  trade,  or  constructed  as 
the  present/'  Lord  IL  here  uniformly  mentions  the  henefit  of  trade^ 
as  if  it  mere  a  building,  subservient  to  some  purposes  of  trade;  and 
never  mentions  agriccdture,  for  the  purposes  of  which,  it  was  erected. 
He  certainly  seems,  however,  to  have  thought  that  buildings  erected 
by  tenants  for  the  purposes  of  farming,  were,  or  rather  eu^  to  bego* 
vemed  by  the  same  rules  which  had  been  so  long  judicially  holden  to 
apply  CO  t^uildings  for  the  purposes  of  trade.  But  the  case  of  build- 
ings for  trade  has  been  always  put  and  recognized  as  a  hmwn  allowed 
exception  fiom  the  general  rule,  which  obtains  as  to  other  buildings  -, 
and  the  circumstances  of  its  being  so  treated  and  considered,  establishes 
the  eadstence  of  the  general  rule  to  which  it  is  considered  as  an  ex- 
ception. To  hold  otherwise,  and  to  extend  the  rule  in  favour  of  te- 
nants in  the  latitude  contended  for  by  the  defendants,  would  be,  as 
appears  to  me,  to  introduce  a  dangerous  innovation  into  the  relative 
state  of  rights  and  interests  holden  to  subsbt  between  landldrds  and 
tenants.  But  its  danger  or  probable  mischief  is  not  so  properly  a  con- 
sideration for  a  court  of  law,  as  whether  the  adoption  of  such  a  doc- 
trine would  be  an  innovation  at  alii  and  being  of  opinion  that  it 
would  be  so,  and  contrary  to  the  uniform  current  of  legal  authorities 
pn  the  subject,  we  feel  ourselves,  in  conformity  to  and  in  support  of 
those  authorities,  obliged  to  pronounce  that  the  defendant  had  no 
right  to  take  away  the  erections  stated  and  described  in  this  case. 

If  a  house  be  destroyed  by  tempest,  lightening,  or  the  like,  which  is 
the  act  of  Providence,  it  is  no  waste :  and  the  stat.  6  Ann.  r.  3 1 .  enactSi 
that  no  action  shall  be  prosecuted  against  any  person  in  whose  house 
Any  fire  shall  accidentally  begin }  with  a  proviso  that  the  Act  shall  not 
4lefeat  any  agreement  between  landlord  and  tenant  {a).  It  seems  to 
be  somewhat  doubtful  whether  tenant  by  the  curtesy  is  withm  this 
statute.    So,  of  tenants  in  dower  {b). 

Waste  may  be  done  in  houses,  by  pulling  them  down,  or  sufiering 
them  10  be  uncovered,  whereby  the  rafters  or  other  timber  of  the  house 
are  rotten :  but  the  bare  sufiering  them  to  be  uncovered,  without  rot- 
ting the  timber,  is  not  waste.    So,  if  a  house  be  uncovered  when  die 

(«)  sSLCDn.2U.  (f)  iliut57.a,  a.  x.  Cruise TI. c. 3. t. J9* 
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tenant  comedi  in,  it  is  no  waste  in  the  tenant  to  sufier  the  same  to  fall 
down.  But  though  the  house  be  ruinous  at  the  tenant's  coming  in^ 
yet  if  he  pull  it  down  it  is  waste,  unless  he  re-edify  it  again  ;  yet  if 
a  house  built  de  now  was  nerer  covered  in,  it  is  no  waste  to  abate  it* 
Also,  if  glass-windows  (though  glazed  by  the  tenant  himself)  be 
broken  down  or  carried  away,  it  is  waste  i  for  the  glass  is  part  of  his 
house.  If  the  house  be  uncovered  by  tempest,  the  tenant  must  in 
convenient  time  repair  it :  and  though  there  be  no  timber  growing 
upon  the  ground,  yet  the  tenant  must  at  his  peril  keep  the  house  from 
wasting  (a). 

The  law  favours  the  support  and  maint^ance  of  houses  for  the 
habitation  of  manidnd ;  therefore  if  two  or  more  joint-tenants  or 
tenants  in  common  be  of  a  house  of  habitation,  and  the  one  will  noc 
repair  the  house,  the  other  shall  have  by  the  law  a  writ  of  de  npara^ 
twne  fadendm^  and  the  writ  saith  ad  sustentationem  efusdem  dom&s  teneaH" 
titr^  So  it  is,  if  the  lessor,  by  his  covenant,  undertake  to  repair  the 
houses,  yet  the  lessee  (if  the  lessor  doth  it  not)  may  with  the  rimber 
growing  upon  the  ground  repair  it,  though  he  be  not  compellable 
thereunto  {b). 

But  if  the  tenant  do  or  suffer  waste  to  be  done  in  houses,  yet  if  he 
repair  them  before  any  action  brought,  there  lieth  no  action  of  waste 
against  him ;  but  he  cannot  plead  quod  non  fecit  vastum,  but  the  special 
matter  (a).  For  the  tenant  may  cut  trees  to  mend  houses,  &c.  and 
to  do  reparation :  but  if  houses  decay  by  the  default  of  the  tenant,  to 
cat  trees  to  amend  them  is  waste  (r).  Not  so,  however,  if  they 
were  minoas  at  the  time  of  the  lease  made :  but  if  a  frame  was  once 
covered  in  in  the  time  of  the  lessor,  s^nd  the  lessee  erase  it  after  his 
deaths  the  heir  shall  have  waste  (J). 

The  tenant  cuts  down  trees  for  reparations,  and  sells  them,  and 
afterwards  buys  them  again  and  employs  them  about  necessary  repa« 
radons ;  yec  it  is  waste  by  the  vendition :  he  cannot  sell  trees  and  with 
die  money  cover  the  house  (a). 

If  the  tenant  of  a  dove-house,  warren,  park,  vivary  [a  fish-pond\ 
cstangues,  or  the  like,  do  take  so  many  that  such  sufficient  store  be 
not  left  as  he  found  when  he  came  in,  this  is  waste ;  and  to  suffer  the 
paliag  to  decay,  whereby  the  deer  is  dispersed,  is  waste  {a). 

If  tenant  cut  down  or  destroy  any  fruit-trees,  growing  in  the  gar- 
den or  orchaid,  it  is  waste ;  but  if  such  trees  grow  upon  any  of  the 
ground  which  the  tenant  holdeth  out  of  the  garden  or  orchard,  it 
is  no  waste  (a). 

To  suffer  the  germins  d  gerrmna^  the  young  roots  of  trees]  upon 
ilie  roots  of  the  trees  to  be  again  newly  destroyed,  (having  before  felled 
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the  trees)  it  is  new  waste :  and  treble  damages  shall  be  recoreied  for 
both  (fl). 

Waste  may  also  be  committed  in  respect  of  timber  trees,  t«z.  {oak» 
ash  and  elm,  and  these  be  timber  trees  in  all  places)  either  by  catting 
them  down  or  topping  them,  or  doing  any  act  whereby  the  timber 
may  decay;  for  timber  is  part  of  the  inheritance.  Also,  in  countries 
where  timber  is  scant,  and  beech  or  the  like  are  oonrerted  to  building 
£or  the  habitadon  of  man,  or  the  like,  they  are  all  accounted  timber. 
Catting  down  of  willows,  beech,  birch,  asp,  maple,  or  the  like, 
standing  in  the  defence  and  safeguard  of  the  house,  is  destrucdon : 
so,  if  there  be  a  quickset  fence  of  whitethorn,  if  the  tenant  stub  it  up, 
or  suffer  it  to  be  destroyed,  this  is  destruction ;  and  for  all  these  and' 
the  like  destructions,  an  action  of  waste  lieth.  But  cutring  up  of 
quicksets  is  not  waste,  if  it  presenres  the  spring ;  nor  is  cutring  of  ash 
under  the  growth  of  twenty  years  waste  {b). 

With  respect  to  what  wood  shall  be  deemed  timber  (by  which  is 
meant  such  trees  only  as  are  fit  to  be  used  in  building  and  repairing 
houses)  it  is  the  custom  of  the  country  which  makes  some  trees  timber, 
which  in  their  nature,  generally  speaking,  are  not  so,  as  horse-ches^ 
nut  and  lime-trees  :  so  of  birch,  beech,  and  asp ;  and  as  to  poUards, 
notwithstanding  what  is  said  in  Phwd,  470.  that  these  arc  not  timber, 
and  that  tithes  are  to  be  paid. of  their  loppings,  (which  could  not  be 
if  pollards  were  timber,)  yet  if  the  bodies  of  them  be  sound  and 
good,  I  incline  to  think  them  timber ;  seeks  if  not  sound,  they  being 
in  such  case  fit  for  nothing  but  fuel.  Psr  Lord  Chancellor  Kh^:  So 
.walnut-trees,  where  of  considerable  value,  ate  to  be  estimated  as 
timber  (r). 

As  to  pollards,  where  an  action  was  brought  to  recover  the  value  of 
certain  pollard  trees,  on  an  estate  purchased  by  the  defendant  of  the 
plaintiff,  in  the  particular  of  which  it  was  expressed,  that  all  timber 
and  timber-like  trees  should  be  taken  at  a  fair  valuation ;  the  defend* 
ant  resisted  payment  for  the  pollards,  not  deeming  them  to  come 
under  the  general  description  of  timber-like  trees :  but  after  a  long 
hearing,  a  verdict  was  given  for  the  plaintiff,  for  the  value  of  the  said 
pollards  {d). — Where  trees  are  of  value,  and  the  parties  cannot  agree 
in  the  valuation  of  them  as  timber,  the  Court  of  Chancery  will  send 
it  to  be  tried,  whether  by  the  custom  of  the  country,  any  and  which 
of  them  are  timber  (r).  It  was  determined  in  the  county  of  Yorif 
that  birch-trees  were  timber,  because  they  were  used  in  that  county 
for  building  sheep-houses,  cottages,  and  such  mean  buildings :  and 
all  the  Justices  on  a  conference  were  of  opinion,  that  in  that  county 
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thejr  were  timber  and  belonged  to  the  inheritance,  and  therefore  could 
not  be  taken  by  the  tenant  for  life  (a). 

Windfalls  are  the  property  of  the  lord  ;  for  the  timber  while  stand- 
ing 18  part  of  the  inheritance :  but  whenever  it  is  severed,  either  by 
>tbe  act  of  God,  as  by  a  tempest,  or  by  a  trespasser  and  by  wrong,  it 
belongs  to  him  who  has  the  first  vested  estate  of  inheritance,  whether 
in  fee  or  in  tail,  who  may  bring  trover  for  it  {b).  So,  where  there 
are  intermediate  contingent  estates  of  inheritance,  and  the  timber  is 
«ut  down  by  combinations  between  the  tenant  for  life  and  the  person 
who  has  the  next  vested  estate  of  inheritance ;  or  if  the  tenant  for  life 
himself  has  such  estate  and  fells  timber ;  in  these  cases,  the  Court  of 
Chancery  will  order  it  to  be  preserved  for  him  who  has  the  first  con- 
tingent estate  of  inheritance  under  the  settlement.  A  tenant  for  life 
without  impeachment  of  waste  has  as  full  power  to  cut  down  trees 
and  open  new  mines,  for  his  own  us^,  as  if  he  had  an  estate  of  in- 
heritance ;  and  is  in  the  same  manner  entitled  to  the  timber,  if  severed 
by  others  {c)*  This,  privilege,  given  by  words,  without  impeachment 
tf  HjaastCy  is  annexed  to  the  privity  of  estate,  so  that  if  the  person  to 
whom  that  privilege  is  given  change  his  estate,  he  loses  the  privi- 
lege. It  has  been  held  that  the  intent  of  this  clause  is  only  to  enable 
the  tenant  to  cut  down  timber  and  open  new  mines,  and  that  it  does 
not  extend  to  allow  destructive  or  malicious  waste ;  such  as  cutting 
down  timber  which  serves  for  shelter  or  ornament  of  the  estate  {d). 

If  the  tenant  suffer  the  houses  to  be  wasted,  and  then  fell  down 
timber  to  repair  the  same,  tl^s  is  a  double  waste  (e), 

Oigging^  for  gravel,  lime,  clay,  brick-earth,  stone,  or  the  like,  or 
for  mines  of  metal,  coal,  or  the  like,  hidden  in  the  earth,  and  not 
open  when  the  tenant  came  in,  is  waste  {e)\  but  the  tenant  may  dig 
for  gravel  or  clay  for  the  reparation  of  the  house,  (though  no  pit 
were  open  at  the  time  of  the  lease,)  as  well  as  he  may  take  convenient 
timber  trees  (y ).  But  if  the  pits  or  mines  were  open  before,  it  is  no 
waste  in  the  tenant  continuing  to  dig  them  for  his  own  use ;  for  it  is 
now  become  the  mere  annual  profit  of  the  land.  Though  mines  be 
open  at  the  time,  one  cannot  take  timber  to  use  in  them  (r). 

It  is  waste  to  suffer  a  wall  of  the  sea  to  be  in  decay,  so  as  by  the 
flowing  and  reflowing  of  the  sea  the  meadow  or  marsh  is  surrounded, 
whereby  the  same  becomes  unprofitable;  but  if  it  be  surrounded 
suddenly  by  the  rage  or  violence  of  the  sea,  as  by  tempest,  without 
any  default  of  the  tenant,  it  is  no  waste  punishable.  So  it  is,  if  the 
tenant  repair  not  the  banks  or  walls  against  rivers,  or  other  waters. 


(a)  CoontMSof  Cumberland*!  Case.  Moore. 

{fiy  Bewick  ¥.  Whitfield.  3  P.  Wms.  »66-8. 
(0  Pynev.X>or.aT.R.54.  I 


{i)  Co.  Lit.  lao.  n.  L  3  Wood.  399. 

{e)  Co.  Lit.  53. 

(/)  X  Wood*!  Inst*  b,  %,  c,  5, 1,4,  Bl  Com* 


<L 


226  Of  Waste.  [Chap.  IX. 

whereby  the  meadows  or  marshes  be  surroutifledi  and  become  rushy 
and  unprofitable  [a). 

It  is  a  general  principle,  that  the  law  will  not  allow  that  to  be 
waste,  which  is  not  in  any  way  prejudicial  to  the  inheritance;  never- 
theless it  has  been  held,  that  a  tenant  or  lessee  cannot  change  the 
nature  of  the  thing  demised. — ^Therefore  if  the  tenant  convert  arable 
land  into  wood,  or  e  converso,  or  meadow  into  arable,  it  is  waste ;  for 
it  changes  not  only  the  course  of  husbandry,  but  the  proof  of  his  evi- 
dence. The  same  rule  is  to  be  observed  with  regard  to  converting 
one  species  of  edifice  into  another,  even  though  it  be  thereby  improved 
in  its  value  {a).  Thus  if  a  lessee  convert  a  corn-mill  into  a  fulling- 
mill,  it  is  waste,  though  the  conversion  be  to  the  lessor's  advantage. 
So,  the  conversion  of  a  brewhouse  of  120/.  per  annum  into  other 
houses  let  for  200/.  per  annum  is  waste;  because  of  the  alteration  of 
the  nature  of  the  thing,  and  of  the  evidence  {h).  So,  if  the  tenant 
pull  down  a  malt-mill  and  build  a  corn-mill  it  i?  viraste. — Waste  in  the 
house  is  waste  in  the  curtilage,  and  waste  in  the  hall  is  waste  in  the 
whole  house  (r ). 

An  injunction  was  granted  against  proceeding  with  alterations  in  a 
house  under  an  agreement  for  a  lease,  upon  circumstances  that  would 
probably  prevent  a  specific  performance,  viz.  surprise,  the  efitKt 
of  fraudulent  misrepresentation  and  concealment,  and  the  particuhr 
nature  of  the  alteration,  for  the  conversion  of  a  private  house  to  the 
purpose  of  a  coachmaker's  business,  wholly  changing  the  nature  of 
the  subject  (J). 

A  tenant  was  restrained  firom  cutting  turf  for  sale,  his  lease  giving 
a  right  of  estovers  only,  notwithstanding  an  uninterrupted  practice 
of  eighty  years  {e), 

A  tenant  from  year  to  year  having  received  notice  to  quit,  a  motion 
was  made  for  an  injunction  to  restrain  him  from  taking  away  the  crops, 
&c.  contrary  to  the  usual  course  of  husbandry,  and  from  cutting  and 
damaging  the  hedge-rows,  &c.  The  Court  observed,  that  though 
there  was  no  case  of  this  sort  upon  a  tenancy  from  year  to  year,  yet 
the  principle  applies  equally  to  such  a  tenancy  as  to  a  lease  for  a 
longer  term.  The  Judges  have  uniformly  said  in  modern  times  that 
a  tenant  from  year  to  year  must  treat  the  farm  in  a  husband-like  man- 
ner, according  to  the  custom  of  the  country ;  and  the  Court  must 
give  its  aid  equally  in  that  case,  with  the  qualification  that  he  is  not  to 
remove  any  thing  except  according  to  the  custom  of  the  country  (y). 

€!ertain  parts  of  a  madiine  had  been  put  up  by  the  tenant  during 


(«)  City  of  London  v.  Gnymc  Cro.  Jac. 
184. 

(i)  Cok  ¥.  Gteetk,  t  Lev.  509. 
(c)  Cole  y.  Fourth,  x  Mod.  95. 


(i)  Bonnett  t.  Sadler.- 14  Tes.  $9^^ 
(0  Lord  Courtown  ▼.  Ward,     i  Sdi. 
Lcf.  Rep.  S. 
(/)  Onslow  r.  — 16  Vei.  173. 
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his  term,  and  were  capable  of  being  removed  without  either  injur* 
ing  the  other  parts  of  the  machine  or  the  building,  and  had  been 
usuaiJjr  valued  between  the  t}utgoing  and  incoming  tenant:  held, 
that  these  were  the  goods  and  chattels  of  the  outgoing  tenant,  for 
which  he  might  maintain  trover  {a). 

[See  also  with  respect  to  timber  the  following  Section*] 


Section  IL    Of  Common  of  Estovers;  ^wherein  of  Wood. 

Common  of  stovers,  or  esiouviersy  that  is  necessaries,  or  materials, 
(from  estoffery  to  furnish,)  is  a  liberty  of  taking  necessary  wood  for 
the  use  and  furniture  of  a  house  or  farm  from  off  another's  estate. 
Estovers  are  three  kinds  in  law,  and  are  incident  to  the  estate  of 
every  tenant,  whether  for  life  cfr  years;  but  not  at  will,  for  such  estate 
is  too  mean  (*). 

The  Saxon  word  bote  (3),  which  signifies  allowance  or  compensa- 
tion, is  used  by  us  as  synonymous  to  the  French  estouvers,  and  therefore 
house-bote  is  a  sufficient  allowance  of  wood  to  build  or  repair  the 
house,  or  to  burn  in  it,  which  latter  is  sometimes  called  fire-bote ; 
plough-bote  and  cart-bote  are  wood  to  be  employed  in  making  and 
repairing  all  instruments  of  husbandry,  as  ploughs,  carts,  harrows, 
rakes,  forks,  &c.  (r) ;  and  hay-bote  or  hedge-bote  is  wood  for  re- 
pairing  hedges  or  fences,  as  pales,  stiles,  and  gates,  to  secure  inclo- 
SBres.  These  botes  or  estovers  must  be  reasonable  ones;  and  such  any 
tenant  or  lessee  may  take  off  the  land  let  or  demised  to  him,  without 
waiting  for  any  leave,  assignment  or  appointment  of  the  lessor,  unless 
he  be  restrained  by  special  covenant  to  the  contrary,  which  is  usually 
the  case  [d) :  for  house-bote,  hay-bote,  and  fire-bote,  do  appertain 
unto  a  termor  of  common  right,  and  he  may  take  wood  for  the  same: 
but  if  the  tenant  take  more  house-bote  than  needful,  he  may  be 
punished  for  waste  [e). 

Common  of  estovers  cannot  be  appendant  to  land,  unless  it  be  by 
prescription :  but  to  a  house  to  be  spent  there.  Therefore,  though  it 
be  said,  that  a  custom  that  if  the  house  fall,  the  materials  shall  be  the 
tenant's,  would  not  be  good ;  yet  when  a  house,  having  estovers  ap- 
pendant or  appurtenant  is  blown  down  by  wind,  if  the  owner  rebuild 
it  in  the  same  place  and  manner  as  before,  his  estovers  shall  continue. 
So,  if  he  alter  the  rooms  and  chambers,  without  making  new  chim- 
nies  ;  but  if  he  erect  any  new  chimnies,  he  will  not  be  allowed  to 
spend  any  estovers  in  such  new  chimnies  (/).  But  a  prescription  to 
have  estovers  not  only  for  repairing  but  building  new  houses  on  the 


(tf)  Dm  V.  Jonet.  2  B.  &  A.  165. 
(^)  Co.  Lit.  1%%.  a.  aBL  Com.  35. 
(O  Wood*s  Inst  344. 


(*)  Terms  dc  Ley. 

(/)  Co.  Lit.  lai.  b.  F.  N.  B.  x8o.  C.  h, 
Luttrera  Case.    4  Rep.  86-7.    Brown  and 


M  ?•  N.  B.  59.  M.  \  Tuckej't  Case.  4  Leon.  241. 
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land  is  gbod  \  jtt  It  8eems>  if  a  man  have  common  of  estoren  by 
grant,  he  cannot  build  new  houses  to  hare  common  of  estoTcrs  for 
those  houses  {a). 

It  may  not  here  be  superfluous  to  explain  the  meaning  of  the  terms 
appendant  and  appurtenant  [b). — A  thing  etppendant  is  that  which  be- 
yond memory  has  belonged  to  another  thing  more  worthy,  which  it 
agrees  with  in  its  nature  and  quality.  Therefore  a  common  of  turhtry 
may  be  appendant  to  a  house  (r)  \  for  a  thing  incorporeal  may  be  ap- 
pendant or  appurtenant  to  a  thing  incorporeal ;  but  a  thing  corpoieal 
cannot  be  appendant  to  a  thing  corporeal^  as  land  cannot  be  appendant 
to  land :  and  common  appendant  must  be  by  prescription,  for  it  can- 
not begin  at  this  day  [d).  A  thing  appurtenant  is  that  which  commences 
at  this  day ;  as  if  a  man  at  this  day  grant  to  one  common  of  estovers, 
or  of  turbary,  in  fee-simple,  to  burn  in  his  manor;  and  if  he  make  a 
feoffment  of  the  manor  the  common  shall  pass  to  the  feoffee  (^}. 
Common  appurtenant  therefore  is  claimable  by  an  existing  grant ;  as 
well  as  by  prescription :  which  always  implies  a  grant }  and  a  right  of 
common  by  prescription  may  be  regulated  by  custom  (jT). 

The  lord  may  have  the  land  of  his  tenant  common  appendant  to  his 
own  demesnes :  and  occupiers  of  land  may,  by  custom,  claim  a  right 
in  alieno  solo(g);  though  inhabitants  cannot,  for  inhabitancy  is  too 
vague  a  description,  and  extends  to  many  others^  besides  the  actual 
occupiers  of  houses  or  land  [h). 

If  a  man  have  common  of  estovers  in  the  woods  of  another,  and  he 
who  is  tenant  and  owner  of  the  wood  cut  down  all  the  wood,  he  who 
ought  to  have  the  estovers  shall  not  have  an  action  of  waste,  but  shall 
have  assize  of  his  estovers  (i).  Trespass  also  would  lie  and  be  a  bet- 
ter remedy  (i). 

If  the  tenant  who  hath  common  of  estovers  shall  use  them  to  any 
other  purpose  than  he  ought,  he  that  owns  the  wood  may  bring  tres- 
pass against  him ;  as  where  one  grant  twenty  loads  of  wood  to  be 
taken  yearly  in  such  a  wood,  ten  loads  to  bum,  and  ten  to  repair  pales; 
here  he  may  cut  and  take  the  wood  for  the  pales,  though  they  need  no 
amending,  but  then  he  must  keep  it  for  that  use  (/). 

So,  where  two  elms  were  cut  down  for  the  purpose  of  repairs,  one 
of  which  only  was  used,  it  was  said  that  ^although  that  tree  which  was 
not  employed  [and  which  had  been  felled  five  years]  was  more  than 
sufHcient  to  repair  the  house ;  yet  seeing  that  the  tenant  cut  it  down 
for  that  purpose,  and  peradventure  did  not  know  what  would  serve 
for  that  purpose,  it  was  not  any  forfeiture ;  for  it  had  been  judged, 

{a)  Countets  of  Arundel  v.  Steere.    Cro.  (/)  Follet  v.  Trotke.  a  Ld.  Rjiym.  iiW. 

Jac.  25'  F.  N.  B.  i8o,  H.  (g)  F.  N.  B.  i8a  D.  c. 

(^)  Co.  Lit.  zai.  b.  (A)  Bean  v.  Bloom.  2  Bl  IC  926-8. 

(0  I  RolL  230.  Jb.  36.  (0   F.  N.  B.  59.  A.  n>iiL  178.  F.  d. 

(^  Co.  Lit.  121.  Iv  .  (i)  AshmoDd  v.  Ranger.  Z2  Mod.  378-9. 

(«}  SachevcriU  v.  Porter.  Cro.  Car.  482.  (0  Robert  Mary*^  Case.  9  Rep.  iz»*xij« 
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that  where  one  cut  down  wood  to  make  hedgesi  and  used  the  greater 
part  thereof  in  hedging,  yet  for  the  rest  that  was  cut  down  for  that 
purpose,  no  tithes  shall  be  paid  (a). 

Though  the  tenant  may  cut  down  and  take  sufficient  wood  to  repair 
walls,  pales,  fences,  hedges,  &c.  as  he  found  them,  yet  he  may  not 
do  so  to  make  new  ones  [b). 

The  tenant  may  cut  down  dead  wood  :  and  it  is  not  waste  to  fell 
seasonable  wood  which  is  used  to  be  felled  every  twenty  years,  or 
within  that  time  {c) ;  but  oaks  cannot  be  said  to  be  seasonable  wood, 
which  are  passed  the  age  of  twenty  years  ;  but  by  a  custom  in  any 
place  where  is  plenty  of  wood  (timber),  oaks  under  twenty  years  may 
be  seasonable  wood ;  and  such  custom  may  be  alleged  in  the  wood 
itself  {d). 

A  termor  may  cut  the  underwood  growing  under  the  great  woods 
and  tall  woods  [e) :  but  if  there  be  not  any  tall  wood,  then  he  cannot 
cut  the  underwood  {d) ;  for  where  waste  was  brought  for  topping  and 
lopping  twenty  ashes  and  twenty  elms,  on  demurrer  it  was  adjudged 
for  the  plaintiff.  It  has-  however,  notwithstanding,  been  held  to  be 
a  good  custom,  that  copyholders  in  fee  shall  have  the  loppings  of 
poUengers,  and  the  lord  cannot,  in  such  case,  cut  the  trees  down,  for 
that  would  deprive  the  copyholder  of  the  future  loppings.  [PoUengers 
or  pollards  are^uch  trees  as  have  been  usually  cropped,  therefore  dis- 
tinguished from  timber-trees  (/).]  And  it  has  been  resolved  that  by 
the  common  law,  a  copyholder  may  cut  off  the  under  boughs,  for  such 
lopping  cannot  cause  any  waste  [g\ 

Though  the  termor  hath  of  common  right  oaks,  elm,  ash,  &c.  for 
repair  of  the  house,  and  underwood,  &c.  for  inclosures,  and  firings 
yet  it  is  said  he  cannot  cut  either  oaks  or  ash  for  fire*wood  ;  but  the 
cutting  at  the  age  of  seven  years  is  not  waste  {h). 

If  a  man  cut  wood  to  burn,  where  he  hath  sufficient  dead  wood,  it 
is  waste  {c), 

A  rector  may  cut  down  timber  for  the  repairs  of  the  parsonage- 
house,  or  of  the  chancel,  but  not  for  any  common  purpose  ^  and  if  it 
be  the  custom  of  the  country,  he  may  cut  down  underwood  for  any 
purpose,  but  if  he  grub  it  up  it  is  waste.  He  may  cut  down  timber 
likewise  for  repairing  any  old  pews  that  belong  to  the  rectory ;  and  he 
is  also  entitled  to  botes  for  repairing  barns  and  outhouses  belonging 
to  the  parsonage  (f  )•  And  a  parson  or  prebendary  shall  have  a  writ 
of  waste  up6n  their  lease  {k). 


(a)  East  V.  Harding.  Cro.  £liz.  49S-9. 

(A)  X  Inst.  53.  Wcxxi's  Inst.  5»J. 

(0  F.  N.  B.  59.  M. 

(^  Ibid.D. 

(0  F.N.B.60.E. 


(/)  Soby  V.  Molins.  Plowd.  469. 

{g)  Dawbridge  v.  Cocks.  Cro.  Eliz.  361. 

{b)  F.  N.B.59.N.  I. 

(1)  Stracby  V.  Francis.  aAtk.  417. 

(i)  F,  N.  B.  60.  K. 
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It  is  true,  that  the  first  owner  of  the  inheritance  in  esse  shall  have 
timber  blown  down,  but  as  an  estate  in  contingency  is  no  estate,  and 
the  trees  must  become  the  property  of  somebody,  therefore  the  fint 
remainder-man  of  the  inheritance  in  being  takes  them  (0). 

So,  with  respect  to  the  case  of  a  copyholder,  who  has  only  a  pos- 
sessory property  in  the  timber  trees,  of  which,  if  severed  from  the 
freehold  by  tempest  or  otherwise,  the  property  will  be  in  the  lord ; 
and  a  custom  for  the  tenant  to  claim  such  trees  would  be  a  hard  one, 
and  so  likewise  of  the  materials  of  the  house  (b).  In  either  case, 
being  things  annexed  to  the  inheritance,  the  severance  shall  not  trans- 
fer the  property ;  this  therefore  is  to  be  understood  as  of  a  copyholder, 
not  of  inheritance  (c). 

For,  as  to  a  right  to  cut  down  timber  by  custom,  where  a  copy- 
holder hath  the  inheritance,  and  where  his  successor  comes  in  by  bis 
nomination,  there  such  a  custom  may  be  good  (d) :  but  a  custom  for 
a  copyholder  for  life  to  cut  down  and  fell  trees  was  held  not  to  be 
good,  unless  it  be  to  build  new  houses  on  the  land  (e). 

A  custom  that  every  copyhold  tenant  may  cut  down  trees  at  his 
will  and  pleasure,  is  unreasonable  and  void,  for  then  a  tenant  at  will 
might  do  it;  so  it  is  for  a  copyholder  for  life  to  do  it  \  and  one  of  the 
reasons  given  is,  that  the  succeeding  copyholder  would  not  have  where- 
withal to  maintain  the  house  and  plough,  which  plainly  intimates,  that 
a  copyholder  may  cut  timber  to  make  reparations,  and  the  rather,  be- 
cause permissive  waste  is  a  forfeiture  in  him  [f). 

The  lord  may  cut  down  timber  trees,  leaving  sufficient,  and  the 
custom  to  cut  makes  no  alteration ;  for  it  has  been  resolved,  that  every 
copyholder  may  take  trees  for  house-bote  of  common  right ;  so  that 
t\it  laying  the  custom  seems  to  be  only  by  way  of  caution  {g). 

The  right  of  the  lord  to  take  trees  on  a  copyhold,  perhaps,  is  ren- 
dered somewhat  doubtful  by  the  reversal  on  error  brought  in  parlia- 
ment of  the  judgment  in  the  case  of  Ashmead  against  Ranger  (^)« 

It  is  clear  that  a  copyholder  may  take  the  necessary  estovers  or 
botes  on  his  copyhold  without  a  special  custom' (i). 

But  to  enable  him  to  take  them  on  other  lands,  a  special  custom 
must  be  shewn  (i). 

As  a  tenant  for  life  has  a  right  to  what  may  be  sufficient  fox  repairs 
and  botes,  care  must  be  taken  in  felling  timber  to  leave  enough  upon 
the  estate  for  that  purpose ;  and  whatever  damage  is  doite  to  the  tenant 


(a)  Gatrth  v.  Cotton.  3  Alk.  751-5. 

($)  Anon,  xz  Mod.  68. 

(c)  Anon.  Ibid.  95. 

{(/)  Rockey  v.  Huggens.   Cro.  Cir.  230- 

aii. 

(«)  Coiutess  Arundel  ▼.  Steere.  Cro.  Jac. 

25. 
(/)  Gilbert's  Tenures,  a^;,  powel  r.  Pea- 


cock. Cro.  Jac  29. 

(g)  Gilbert's  Tenures.  239. 

(b)  IX  Mod.  x8.  S.  C.  X2  Mod.  37&  S.a 
Salk.638.  S.  C.  Holt«  X62.  S.C.Coin.Reiw 
7Z.  S.  C.  X  Ld.  Rayro.  55 z» 

(/)  Anon,  iz  Mod.  68. 

(i)  French's  Case,  4  Rep.  ji» 


Sech  IL]  wherein  of  Wood.  231 

for  life  on  the  premises  by  him  held  for  life»  the  $ame  ought  to  be 
made  gopd  to  him  (a). 

Estovers  may  be  granted  in  fee^  and  in  a  grant  of  estovers  tlie  gran* 
tor  may  take  the  trees  with  the  grantee.  But  underwood  is  a  thing  of 
inheritance  and  perpetuity,  and  may  be  granted  in  fee  by  copy  of 
court-rollj  and  will  support  trespass  quare  clamumf regit ;  for  in  such 
case,  the  grantor  cannot  meddle  with  the  woods,  nor  can  his  lessee ; 
for  he  hath  entirely  granted  the  underwood,  and  not  estovers  or  so 
many  loads  of  wood«-— A  grant  may  be  made  to  a  person  by  a  deed  to 
to  which  he  is  no  party  {h)\ 

If  the  lord  of  a  manor  cut  down  so  many  trees  as  not  to  leave  suf- 
ficieot  estovers,  his  copyholder  may  bring  trespass  against  him,  and 
recover  the  value  of  the  trees  in  damages  ;  and  even  if  the  lord  leave 
sufficient  estovers,  yet  he  shall  recover  special  damages,  v/z.  for  the 
loss  of  his  umbrage,  breaking  his  close,  treading  down  his  grass,  &c« 
for  the  tenant  had  the  same  customary  or  possessory  interest  in  the 
trees  that  he  has  in  the  land ;  and  if  the  lord  has  a  mind  to  cut  trees, 
his  business  is  to  compound  with  the  tenant  {c\  [But  see  Ashmead 
V.  Rtmgmr^  ante.'] 

The  lord  of  a  manor^  as  such,  has  no  right  without  a  custom,  to 
enter  upon  the  copyholds  within  his  manor,  under  which  there  are 
mines  and  veins  of  coal,  in  order  to  bore  for  and  work  the  same,  and 
the  copyholder  may  maintain  trespass  against  him  for  so  doing  (J). 

Bat  an  indosure  of  the  common  by  the  lord  may  be  no  interrupt 
tion  of  the  tenant's  enjoyment  of  their  common  of  estovers ;  nay, 
probably  it  may  be  better  for  such  inclosure.  If  indeed,  by  such  in- 
dosure, their  common  of  estovers  were  affected,  or  they  were  inter* 
rupted  in  the  enjoyment  of  it,  they  might  certainly  bring  their  action ; 
and  the  lord,  in  such  case,  could  not  justify  such  inclosure  in  preju« 
dice  to  those  rights  (e). 

If  the  lord  of  a  manor  plant  trees  on  a  common,  the  commoner  has 
no  right  to  abate  them,  though  there  be  not  a  sufficiency  left ;  his 
remedy  is  by  action.  But  if  the  lord  so  plant  as  to  destroy  the  com- 
mon, such  an  act  would  be  considered  as  a  nuisance,  and  the  com- 
moner might  abate  it  {/). 

The  distinction  seems  to  be  this :  if  the  lord  of  the  manor  make  a 
hedge  round  the  common,  or  do  any  other  act  that  entirely  excludes 
the  commoner  from  exercising  his  right,  the  latter  may  do  whatever  is 
necessary  to  let  himself  into  the  common  ;  but  if  the  commoner  can 
get  at  the  oonmion,  and  enjoy  it  to  a  certain  extent,  and  his  right  be 

(a)  Bevidc  v.  Whitfield.  3  P.  Wmt.  a66-8.         (d)  Bourne  v.  Taylor.  10  East.  189. 
(i)  Hoe  V.  Taylor.  Cra.  Elit.  413.  (0  Shakespeare  v.  Peppcn.    6  T.  R.  741. 

(<)  Aafanoiid  v.  Ranger.    l%  Mod*  378-9.  748.  Fawcett  v.  Suickland.  Willes.  57. 
Bull.  N.  P.  85.  s.  c.  (/}  Kirby  v.  Sa^grove.  i  Bos.5c  Pul.  13. 
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merely  abridged  by  the  act  of  the  lord,  in  that  case  his  remedy  is  by 
an  action  on  the  case,  or  by  an  assise,  and  he  cannot  assert  his  right 
by  any  act  of  his  own  (a). 


Section  III.    Qf  Emblements. 

The  word  eniblements  is  derived  from  the  French  emblavence  de  Udf 
corn  sprung  or  put  above  ground,  and  strictly  signifies  the  profits  of 
sown  land;  but  the  doctrine  of  emblements  extends  not  only  to  com 
sown,  but  to  roots  planted  or  other  annual  artificial  profits  {b). — ^Hops 
growing  out  of  ancient  roots,  have  been  held  to  be  like  emblements, 
which  shall  go  to  the  husband  or  executor  of  the  tenant  for  life,  and 
not  to  him  in  remainder ;  and  are  not  to  be  compared  taappks  or  fruits, 
which  grow  of  themselves  (r). 

But  it  is  otherwise  of  fruit-trees,  grass,  and  the  like,  which  are  not 
planted  annually  at  the  expense  and  labour  of  the  tenant,  bat  are 
either  a  permanent  or  a  natural  profit  of  the  earth :  for  when  a  man 
plants  a  tree,  he  cannot  be  presumed  to  plant  it  in  contemplation  of 
any  present  profit;  but  merely  with  a  prospect  of  its  being  useful  to 
himself  in  future,  and  to  future  successions  of  tenants  (i). 

It  shall  be  intended  prima  facte^  that  the  property  of  the  com  is  m 
the  owner  of  the  soil.  But,  the  public  being  interested  in  the  pro- 
duce of  corn  and  grain,  (among  other  reasons  for  the  rule)  emble- 
ments go  to  the  executor,  and  not  to  the  remainder-man  (i). 

In  some  cases,  indeed,  he  who  sows  the  corn  shall  have  the  emble- 
ments, in  others  not. 

If  tenant  in  fee,  or  in  tail,  or  in  dower,  die  after  sowing  the  com, 
and  before  severance,  his  executor  or  administrator  generally  shall 
have  the  emblements  (e\ 

Tenant  for  life,  or  his  representatives,  shall-not  be  prejudiced  by  any 
sudden  determination  of  his  estate  \  because  such  a  determination  is 
contingent  and  uncertain. — Therefore,  if  a  tenant  for  his  own  life  sov 
the  land,  and  die  before  harvest,  his  executors  shall  have  the  emble- 
ments or  profits  of  the  crop  ;  for  the  estate  was  determined  by  the  act 
of  God,  and  it  is  a  maxim  in  the  law,  that  actus  Dei  neminijacit  inju' 
riam.  The  representatives  therefore  of  the  tenant  for  life  shall  have 
the  emblements,  to  compensate  for  the  labour  and  expense  of  tilling, 
manuring,  and  sowing  the  lands ;  and  also  for  the  encouragement  o£ 
husbandry,  which  being  a  public  benefit,  tending  to  the  increase  and 


(4)  Shakespeare  v.  Peppen.    6  T.  R.  741- 
748.  Fawcctt  V.  Strickland.  WiUes.  57. 
(I)  1  Bl.  Com.  123. 
(i)  Latham  v.  Atwood.  Cro.  Car.  515, 


(1/)  Pearle  v.  Bridges,  a  Saund.  40Z.  Beck 
V.  Rebotr.  z  P.  Wms.  94. 
{e)  Com.  Dig.  tit.  Biens,  (G.  %,) 


Seet  mo  Of  Embkments.  235 

plenty  of  proviMons^  ought  to  have  the  utmost  security  and  privilege 
that  the  law  can  give  it  {a). 

Therefore  if  a  man  sow  land  and  let  it  for  life,  and  the  lessee  for 
life  die  before  the  corn  be  severed ,  his  executor  shall  not  have  the  em- 
blementSj  but  he  in  reversion  ;  but  if  he  himself  had  sowed  the  land 
and  died,  it  were  otherwise  (b). 

So,  if  tenant  for  life  sow  the  land,  and  grant  over  his  estate,  and 
the  grantee  die  before  the  corn  severed,  such  grantee's  executor  shall 
not  have  the  corn  ((). 

So,  if  the  lessee  of  a  tenant  for  life  be  disseised,  and  the  lessee  of 
the  disseisor  sow  the  land,  and  then  the  tenant  for  life  die,  and  he  in 
remainder  enter,  yet  he  shall  not  have  the  emblements,  but  the  lessee 
of  the  tenant  for  life  (f  )• 

So  it  is  also,  if  a  man  be  tenant  for  the  life  of  another  and  cestui  que 
vie^  or  he  on  whose  life  the  land  is  held,  die  after  the  corn  sown,  the 

I 

tenant /irr  outer  vie  shall  have  the  emblements  (^i). 

The  same  is  also  the  rule,  if  a  life  estate  be  determined  by  the  act 
of  law  (rf). 

Therefore  if  a  lease  be  made  to  husband  and  wife  during  coverture, 
(which  gives  them  a  determinable  estate  for  life)  and  the  husband 
sow  the  land,  and  afterwards  they  are  divorced  a  vinculo  matrimonii^ 
the  husband  shall  have  the  emblements  in  this  case;  for  the  sentence 
of  divorce  is  the  act  of  law. 

So  if  tenant  in  tail  give  or  grant  his  emblements  of  corn  growing 
on  the  ground ;  the  donee  may  cut  and  take  them  after  the  death  of 
the  tenant  in  tail  {d). 

So  every  one  who  has  an  uncertain  estate  or  interest,  if  before 
severance  of  the  corn,  his  estate  determine  either  by  the  act  of  God 
or  of  the  law,  he  shall  have  the  emblements,  or  they  shall  go  to  his 
executor  or  administrator  {d) ;  for,  so  it  is  in  all  cases  regularly,  where 
a  man  sows  land  wherein  he  hath  such  an  estate  as  may  perhaps  con- 
tinue until  the  corn  be  ripe  {e). 

But  if  the  estate  be  determined  by  the  tenant's  own  act,  as  by  for- 
feiture by  tenant  for  life  for  waste  committed  ;  or  if  a  tenant  during 
widowhood  marry;  in  these  and  similar  cases  the  tenants  having 
thus  determined  the  estates  by  their  own  acts,  shall  not  be  entitled  to 
take  the  emblements  {/). 

So,  a  parson  who  resigns  his  living  is  not  entitled  to  emblements  {g). 

The  under-tenants  or  lessees  of  tenants  for  life,  have  the  same,  nay 
greater,  indulgencies  than  their  lessors,  the  original  tenants  for  life. 
The  same  \  for  the  law  of  estovers  and  emblements,  with  regard  to 


(a)  a  Bl.  Com,  xa»-3, 

{i)  Aaon.  Cro.  Eliz.  6z. 

(c)  Knevett  ▼.  Fook.  Cro,  Eliz.  463. 

(/)  Sliep.  Touch.  244. 


(r)  Ibid.  471. 
(/)  ft  BL  Com.  113. 
{g)  Bulwer  r.  Bulwer.  ;&  B.&  A.  470- 
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the  tenant  for  lifc»  la  also  law  with  regard  to  bis  undertenant,  who 
represents  him  and  stands  in  his  place :  Greater  \  for  in  those  cases 
where  tenant  for  life  shall  not  have  the  emblements  because  the  estate 
determines  by  his  own  act,  the  eitception  shall  not  reach  his  lessee 
who  is  a  third  person  {a) :  thus,  in  the  case  of  a  woman  who  holds 
durante  viduitate  s  her  taking  husband  is  her  own  act,  ;ind  therefore 
deprives  her  of  the  emblements,  which,  if  she  be  a  feme  copyholder, 
the  lord  shall  have ;  but  if  she  lease  her  estate  to  an  under-tenant 
who  sows  the  land,  and  she  then  marry,  this  her  act  shall  not  de^ 
prive  the  tenant  of  his  emblements,  who  is  a  stranger  and  could  not 
prevent  her  (*). 

With  regard  to  emblements  or  the  profits  of  lands  sowed  by  tenant 
for  years,  there  is  this  difference  between  him  and  tenant  for  life : 
that  where  the  term  of  tenant  for  years  depends  upon  a  certainty,  (as 
if  he  hold  from  Midsummer  for  ten  years,)  and  in  the  last  year  he 
sows  a  crop  of  corn,  and  it  is  not  ripe,  and  cut  before  Midsummery 
the  end  of  the  term,  hia  landlord  shall  have  it  (c) ;  for  the  tenant 
knew  the  expiration  of  his  term,  and  therefore  it  was  his  own  folly  to 
sow  that  of  which  he  never  could  reap  the  profits.  In  such  case 
the  landlord,  it  is  said,  roust  enter  on  the  lands  to  take  the  emble- 
ments {d). 

But  where  the  lease  for  years  depends  upon  an  uncertainty  *,  as  upon 
the  death  of  the  lessor,  being  himself  only  tenant  for  life,  or  being  a 
husband  seised  in  right  of  his  wife ;  or  if  the  term  of  years  be  de-' 
terminable  upon  a  life  or  lives  \  in  all  cases  of  this  kind,  the  estate 
for  years  not  being  certainly  to  expire  at  a  time  foreknown,  but  merely 
by  die  act  of  God,  the  tenant,  or  hia  executors,  shall  have  the  em- 
blements  in  the  same  manner  that  a  tenant  for  life  would  be  entitled 
thereto  (^)« 

Not  so,  however,  if  it  determine  by  the  act  of  the  party  himself: 
M  if  tenant  for  years  surff nder  before  severance,  or  does  any  thing 
that  amounts  to  a  forfeiture ;  in  which  case  the  emblements  shall  go 
to  the  leseor,  and  not  fio  the  lessee,  who  bath  determined  his  estate  by 
his  own  default  {c\ 

If,  however,  lessor  covenant  that  lessee  for  years  shall  have  the 
emblemcfics  which  are  growing  at  the  end  of  the  term,  there  the  pro- 
perty of  the  corn  is  well  transferred  to  the  lessee^  though  it  be  not 
severed  during  the  tt&na  (#}. 

If  tenant  at  will  sow  his  land,  and  the  landlord  before  the  com  is 
ripe,  or  before  it  is  reaped,  put  him  out,  yet  the  tenant  shall  have 
the  enoJ^lements,  and  firee  ingress^  egress,  and  regress,  to  cut  and 
carry  away  the  profits :  and  this  for  the  same  reason  upon  which  all 


{a)  ft  BL  Com.  133. 

(1)  Kncvctt  T.  Poole,  Cfo,  £!»•  463. 

If)  ftBl,  Coin,Z4j. 


(4  X  Bac.  Abr.  511. 
(r)  Co,  Lit*  55*  «.a«5. 


o 


'», 
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^  emblements  turn ;  namely  the  point  of  uncertaint jr :  since 

>ttld    Slot  possibly  know  when  his  landlord  would  detcr- 

"^d  therefore  could  make  no  provision  against  it ;  and 

^andy  which  is  for  the  good  of  the  public^  upon 

^tion,  the  law  will  not  sufier  him  to  be  a  loser 


lant  at  will  be  determined  either  by  his  death 

'd,  he  or  his  executors  may  reap  the  com 

e  corn  sown  by  a  tenant  at  will  (who 

ised  by  another  personi  cannot  be 

't  due  to  him  from  a  subsequent 

son  equally  good,  where  the 
'  this  case  the  landlord  shall 


wdsor  before  sowing,  the  lessee  at  will 

.1  ploughing  and  manuring  {a), 

JJ.  for  ninety-nine  years  determinable  on  his  life, 

uo  of  re-entry  if  let  to  tillage  without  licence ;  C.  under- 

.  ploughs  and  sows  in  the  life-time  of  B.  who  dies,  no  re-entry 

i^ing  made ;  the  proviso  was  gone,  for  it  could  only  operate  during 

the  continuance  of  the  lease }  and  jf.  having  never  been  in  possession 

by  right  of  re-entry  for  the  condition  broken,  can  have  no  advantage 

thereof ;  and  be  who  ploughed  and  sowed  the  land,  has,  in  law  and 

justice^  a  right  to  reap  and  take  the  emblements  (r). 

If  a  husband  hold  lands  for  life,  in  right  of  his  wife,  and  sow  the 
bnd,  and  afterwards  she  die  before  severance,  he  shall  have  the 
emblements  (d). 

So  where  the  wife  has  an  estate  for  years,  life,  or  in  fee,  and  the 
husband  sows  the  land  and  dies,  his  executors  shall  have  the  corn  {d). 

But  if  the  husband  and  wife  are  joint-tenants,  though  the  husband 
fow  the  land  with  corn  and  die  before  it  be  ripe,  the  wife,  and  not 
his  executors,  shall  have  the  corn,  she  being  the  surviving  joints 
tenant  (e). 

If  a  widow  be  endowed  with  lands  sown,  she  shall  have  the  emble- 
ments»  and  not  the  heir  :  and  a  tenant  in  dower  may  dispose  of  corn 
sown  on  the  ground  y  or  it  may  go  to  her  executors,  if  she  die  before 
severance  (/).  Indeed  it  is  provided  by  the  stat,  of  Merton^  ^  -^*  3- 
c.  2.  that  a  doweress  may  dispose  by  will  of  the  growing  corn,  other- 
wise it  goes  to  her  executor  (f). 

But  where  bnds  are  limited  to  a  woman  during  life  for  her  jointure. 


(«)  Co.  Lit.  55. a. n.  4.  %'BL  Com.  146. 
(i)  Eaton  V.  Southby.  WiUes.  236. 
(*)  JohMV.  Whkley.  3  Wik.  XS7-4O. 
id)  I  Neb.  Abr.  70X-2. 


{e)  Co*  Lit  55*  l>-  Anon.  Cro,  W^  ^<^ 
(/)  %  Inst.  80-x. 

({}  I  \m>i  5S*  b*  ^  3* 
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she  has  the  same  rights  with  respect  to  estovers  and  emblements^  and 
is  under  the  same  restrictions  respecting  waste,  (unless  there  be  a 
deficiency  in  her  jointurei)  as  other  tenants  for  life.  A  jointress  is 
not|  however,  entitled  to  the  crop  sown  at  the  time  of  her  husband's 
death  ;  because  a  jointure  is  not  a  continuance  of  the  estate  of  the 
husband,  like  dower :  on  the  death  of  a  jointress,  therefore,  her  reprC" 
sentatives  are  not  entitled  to  emblements  (a). 

If  tenant  by  statute-merchant  sow  the  land,  and  before  severance 
a  sudden  and  casual  profit  happens,  by  which  he  is  satisfied,  yet  he 
shall  have  the  emblements  (i). 

Where  lands  sown  are  delivered  in  execution  upon  an  extent,  the 
person  to  whom  they  are  so  delivered  shall  have  the  corn  on  the 
ground  (f). 

So,  where  judgment  was  given  against  a  person,  and  then  he 
sowed  the  land,  and  brought  a  writ  of  error  to  reverse  the  judgment, 
but  it  was  affirmed  ;  it  was  adjudged  that  the  recoveror  should  have 
the  corn  [d). 

If  a  man  enter  by  title  paramount,  he  shall  have  the  emblements; 
as  if  a  disseisor  sow  and  the  disseisee  enter  before  severance  (^). 

The  advantages  also  of  emblements  are  particularly  extended  to  the 
parochial  clergy  by  thestat.  28  H,  8.  r.  it.,  which  considers  all  per- 
sons who  are  presented  to  any  ecclesiastical  benefice,  or  to  any  civil 
office,  as  tenants  for  their  own  lives,  unless  the  contrary  be  expressed 
in  the  form  of  the  donation.  By  this  statute,  if  a  parson  sow  his 
glebe  and  die,  his  executors  shall  have  the  com  ;  and  such  parson 
may  by  will  dispose  thereof.  /.  6.  {/). 

A.  grants  to  B.  that  he  may  sow  A^  land,  which  is  done  accord- 
ingly ;  yet  A.  shall  have  the  emblements,  because  B.  hath  not  an 
interest  (^). 

If  the  lessee  for  a  tenant  for  fife  be  disseised,  and  the  lessee  of  the 
disseisor  sow  the  land,  and  then  the  tenant  for  life  dies,  and  he 
in  remainder  enters,  yet  he  shall  not  have  the  emblements,  but  the 
lessee  of  the  tenant  for  life ;  for  quicquid  plantatur  so/o,  solo  credit  {h). 

Where  there  is  a  right  to  emblements,  ingress,  egress,  and  regress 
are  allowed  by  law,  in  order  to  enter,  cut,  and  carry  them  away  when 
the  estate  is  determined  (< ). 

Emblements  are  distinct  from  the  real  estate  in  the  land,  and  sub- 
ject to  many,  though  not  all,  the  incidents  attending  personal  chat- 
tels :  they  are  deviseable,  and  at  the  death  of  the  owner,  shall  vest  in 
his  executor^  and  not  his  heir :  they  are  forfeitable  by  outlawry  in  a 


(a)  9  Vin.  Abr.  374*  i  £q-  Cat.  Abr.  %%i, 
Croiie'a  Dig.  Vll.  c.  z.  s.  34i  35f  S^* 
(A)  Co.  Lit.  ss,  b. 
(tf)  Bardeni  v.  Withington.  %  Leon.  54. 


{/)  Wicks  V.  Jordan   %  BulsL  ai3.  ^     ( i }  z  Inst.  56* 


\ 


(*)  Co.  Lit.  55.  b. 

(/)  %  BL  Com.  xas. 

(g)  Co.  Lit.  S5*  *•  »•  '• 

{h)  Knevm  T.  Podc  Cro.  Elis.463. 
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personal  action ;  and  by  the  stat.  1 1  G.  2.  c.  ip,  (though  not  by  the 
common  law)  they  may  be  distrained  for  rent  arrear  {a). 

But  though  emblements  are  assets  in  the  hands  of  the  ezecutori  are 
forfeitable  upon  outlawry,  and  distrainable  for  rent,  they  are  not  in 
other  respects  considered  as  personal  chattels,  and  particularly  they 
axe  not  the  object  of  larceny  before  they  are  severed  from  the 
ground  {a). 

Of  Gleaningn-^li  may  perhaps  be  as  well  to  introduce  here  a  word 
respecting  gleaning  or  lesing.  An  idea  very  universally  prevails  among 
the  lower  classes  of  the  community  that  they  have  a  right  to  glean, 
that  is,  to  take  from  off  the  land  the  com  ttutt  remains  thereon  after 
the  harvest  has  been  gotten  in;  than  which  notipn. nothing  can  be 
more  erroneous.  By  custom,  indeed,  such  a  right  may  possibly  in 
some  particular  places  exist ;  and  the  laudable  kindness  of  tenants 
generally  induces  them  to  permit  the  poor  to  collect  the  corn  they 
have  left  upon  the  land,  and  to  appropriate  it  to  their  own  use.  As 
a  right,  however,  it  has  no  more  existence  than  a  right  to  take  the 
tenant's  furniture  from  out  of  his  messuage,  and  the  pillage  in  the  one 
case  is  as  much  felony  as  the  plunder  would  be  in  the  other :  for  the 
act  is  not  simply  a  trespass,  but  a  felony ;  and  the  compiler  well 
remembers  a  conviction  at  the  Old  Bailey  on  an  indictment  found  for 
the  exercise  of  this  supposed  right.  The  parties  were  tried  before 
Mr.  Justice  Rooke^  (if  he  mistake  not)  about  the  year  1798.  Indeed^ 
it  has  been  determined,  after  two  solemn  arguments,  that  no  such 
right  exists  at  common  law ;  whatever  may  possibly  be  the  case  on  the 
ground  of  custom  in  .particular  places  (b). 

For  though  it  be  no  larceny,  but  a  bare  trespass,  to  take  corn  or 
grass  growing,  it  is  larceny  to  take  them  being  severed  from  the  free- 
hold^  whether 'by  the  owner  or  by  the  thief  himself,  if  he  sever  them 
at  one  time  and  then  come  again  at  anothejr  time  and  take  them  (r)^ 

(a)  aBl.  Com.  404.  I  Rex  v.  Price.  4  Burr.  1926. 

{h)  Steel  V.  Houghton,  x  H.  Bl.  R.  51-3.  I      {e)  1  Hawk.  P.  C.  c.  83. «.  ai. 


CHAPTER  X. 

Of  the  general  Incidents  to  Leases  (^continued J. 
Section  I.     Of  implied  Covenants  and  Agreements. 

Section  II.    Of  express  Covenants  and  Agreements. 


Section  I,    Of  implied  Covenants  and  Agreements. 

/COVENANT,  contract,  and  agreement,  are  often  used  as  synony- 
^^  motts  words,  signifying  an  engagement  entered  intO|  by  which 
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oike  petvon  lays  himself  onder  an  obligation  to  do  something  bcnefidd 
tO)  or  to  abstain  from  an  act  which,  if  done,  would  be  prejudicial  to 
another  (^i). 

A  covenant  is  either  implied  or  expressed,  it  subsists  dtber  in  law 
or  in  fact. 

An  implied  covenanfi  or  a  covenant  in  law,  is  that  widch  the  law 
intends  and  implies,  though  it  be  not  expressed  by  words  in  the  deed. 

For  quiet  ifffcymifH^-^'^rhuif  when  one  makes  a  lease  for  years  by 
the  words  «  demise  and  grant,**  without  any  express  covenant  for 
quiet  enjoyment;  in  this  case,  the  law  intends  and  makes  such  a 
covenant  on  the  part  of  the  lessor,  which  is,  that  the  lessee  shall 
quietly  hoM  and  enjoy  the  thing  demised  against  all  persons,  at  least, 
having  title  under  the  lessor  and  at  least  during  the  lessor's  life,  and 
(as  some  think,  i  Irut,  384.)  during  the  whole  term  (3) :  and  heie- 
npon  an  action  of  covenant  may  be  brought  against  him  in  the  ievcr« 
sion ;  so  that  if  the  heir,  that  is  in  by  descent  put  out  the  termor  of 
his  father,  the  termtyr  may  have  this  action  against  him. — ^If  the  party 
ousting  the  covenantee  has  no  title,  the  covenantee  it  is  said  cannot^ 
where  the  covenant  is  created  by  law,  bring  an  action  of  covenant 
against  the  lessor  (r). 

But  though  such  covenant  in  law  is  general  against  all  persons  diat 
hav^  title  during  the  term,  and  extends  to  the  heir  after  the  death  of 
the  lessor,  as  against  himself  only,  and  shall  charge  the  executors  or 
admififStrators  for  any  disturbance  in  the  life  of  the  covenantor,  yet 
(it  is  said)  it  shall  not  charge  them  for  any  disturbance  afterwards; 
[But  see  i  Inst.  384.]  He  that  sues,  therefore,  upon  this  covenant 
must  shew  that  he  was  molested  or  evicted  by  one  that  had  an  elder 

title  (^0. 

An  implied  covenant  for  quiet  enjoyment,  comprehends  a  covenant 
by  implication  that  the  lease  shall  be  valid  and  not  void  or  voidaUe } 
for  of  such  there  could  of  course  be  no  enjoyment  at  all :  and  this 
principle  is  the  same  as  that  which  respects  any  conveyance;  for 
where  a  man  undertakes  to  convey,  he  undertakes  to  convey  by  a 
good  title  {e). 

To  cultivate  tie  Land. — A  covenant  is  implied  also,  on  th^  part  of  the 
lessee  that  he  will  use  the  land  demised  to  him  in  a  husbaiidman-like 
nianner  and  not  unnecessarily  exhaust  the  soil  by  neglectful  or  impro- 
per tillage :  for  the  bare  relation  of  landlord  and  tenant  is  a  sufficient 
consideration  for  the  tenant's  promise  to  manage  a  farm  in  a  husband- 
like  manner  (/). 

It  is  likewise  so  notoriously  the  duty  of  the  actual  occupier  to 


(m)  Bm«  Abr.  titi  CovenMit. 
(i)  Shep.  Touch.  x6o. 
(e)  %  BrownL  x6r.  Civ.  Elk.  S14. 
(i)  Ship.  Ttfttdi*  1<7* 


(«)  Gcrmi  y.  De  kbbedc.   x  H.  Bl  R. 
aSo.  Phillips  V.  Fielding,  a  H.  BL  R.  xa> 
(/)  Powlcy  y.  Walker.  5  T.  R.  373, 
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reptit  the  fences^  and  8o  little  the  duty  of  the  landlord,  that  without 
an  agreement  to  that  efFecti  the  landlord  may  maintain  an  action 
against  his  tenant  for  not  so  doing,  upon  the  ground  of  the  injury 
done  to  his  inheritance  {a). 

To  keep  Messuage^  isfc.  in  repair.^^So^  in  case  of  a  house  or  othet 
tenement,  a  covenant  is  implied  that  the  tenant  will  keep  it  in  repair : 
a  tenant  for  life  therefore  shall  be  obliged  to  keep  the  tenant's  houses 
on  the  estate  in  repair,  even  though  he  be  such  without  impeach* 
ment  of  waste :  and  such  is  the  case  even  with  respect  to  a  tenant  at 
will ;  for  the  tenant  ought  in  justice  to  restore  the  premises  in  as 
good  a  plight  as  they  can  be,  consistent  with  such  deterioration  as  is 
unavoidable  {b). 

A  mortgagee  in  possession  need  only  keep  the  estate  in  necessary 
repair  {c). 

A  yearly  tenant  however  is  bound  only  to  tenantable,  and  not  to 
lasting  repairs. 

Thus  where  an  action  was  brought  to  recover  damages  for  suffering 
the  plaintiff's  house  to  be  out  of  repair.  The  case  was  that  the  de«- 
fendant  bad  rented  a  house  of  the  plaintiff  as  tenant  at  will  at  3 1/. 
per  ann.  which  he  had  quitted  :  after  the  defendant  had  given  up  pos- 
session, the  house  being  found  to  be  much  out  of  repair,  the  plain- 
tiff had  an  estimate  made  of  the  sum  necessary  to  put  it  into  com* 
plete  and  tenantable  repair,  for  winch  sum  this  action  was  brought. 
But  Lord  Kenyon  said,  it  was  not  to  be  permitted  to  the  plaintiff  to 
go  for  the  damages  so  claimed.  A  tenant  from  year  to  year  was 
boutid  to  commit  no  waste,  and  to  make  fair  and  tenantable  repairs, 
such  as  putting  in  windows  or  doors  that  have  been  broken  by  him, 
so  as  to  prevent  waste  and  decay  of  the  premises ;  but  that  in  the 
present  case  the  plaintiff  had  claimed  a  sum  for  putting  on  a  new 
roof  on  an  old  worn-out  house ;  this  his  Lordship  thought  the  tenant 
not  to  be  bound  to  do,  and  that  the  plaintiff  had  no  right  to  re^ 
cover  it  (J). 

But  strict  tenant  at  will,  it  is  said,  is  not  bound  to  repair  or  sus^ 
tain  houses,  like  tenant  for  years  {e). 

It  has  been  held  that  if  a  man  has  an  upper  room  in  a  house,  an 
action  would  lie  against  him  to  compel  him  to  repair  his  roof  (^/) ;  and 
so  where  a  man  has  a  ground-room,  that  they  over  him  might  have  an 
action  to  compel  him  to  keep  up  and  maintain  his  foundation :  but 
this  seems  to  be  erroneous ;  there  is,  indeed,  a  writ  in  Nat.  Brev,  127. 
to  a  mayor,  to  command  him  that  has  the  lower  rooms  to  repair  the 


(•)  Cbeetham  v.  Hampton.  4  T.  R.  3x8- 

319. 
<^}  P«n»fiche  ▼.  Powlet.  a  Atk.  383. 

(r)  Godfrey  v.  Watson.  3  Atk.  5Z7-5x8* 


(/)  Faifuson  ▼.  -— —  %  Esp.  R.  59a 
(e)  X  Cniiae'a  Dig.  IX.  s.  24-15. 
(/}  Anon.  IX  Mod  8. 
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foundation,  and  him  that  has  a  garret  to  repair  the  roof;  but  tbt 
was  grounded  on  a  custom  (a). 

Payment  rfRent. — As  in  every  contract,  there  must  be  a  legal  con- 
sideration to  make  it  valid,  so  where  the  relation  of  landlord  and 
tenant  subsists,  some  quid  pro  quo  must  subsist  also.  Therefore,  un- 
less the  lease  be  granted  in  consideration  of  a  fine  or  a  sum  in  gross, 
an  implied  contract  is  raised  on  the  part  of  the  tenant  that  he  shall 
pay  an  annual  rent. 

These  implied  covenants  are  said  to  be  inherent,  that  is,  such  as 
appertain  especially  to  the  land  \  as  that  the  thing  itself  shall  be 
quietly  enjoyed,  shall  be  kept  in  reparation,  and  shall  not  be  aliened ; 
or  to  pay  rent,  not  to  cut  down  timber  trees,  or  to  do  waste  \  to  fence 
the  coppices,  when  they  be  new  cut  and  the  like  [h). 

An  implied  covenant  is  in  all  cases  controuled  within  the  limits  of 
an  express  covenant  \  for  expressum  facit  cessare  taciturn  (r). 
.  Thus  for  example,  with  respect  to  the  covenant  for  quiet  enjoy- 
ment (  if  a  man  lease  for  years  by  the  words  <<  I  have  demised,"  &c. 
and  the  lessor  covenant  diat  the  lessee  shall  enjoy  during  the  terra 
without  eviction  by  the  lessor,  or  any  claiming  under  him  (4/),  this 
express  covenant  qualifies  the  generality  of  the  covenant  in  law  and 
restrains  it  by  the  mutual  consent  of  both  parties,  that  it  shall  not 
extend  farther  than  the  express  covenant :  and  this  is  consonant  to  the 
principle,  that  where  there  is  an  express  promise,  another  proquse 
cannot  be  implied  {e). 

Caution,  therefore,  is  to  be  used  in  introducing  into  a  lease  ex- 
press covenants  in  certain  cases  ;  as  the  evil  intended  to  be  guarded 
against  may  frequently  be  prevented  or  recompensed  in  a  more 
limited  degree,  by  an  express  than  an  implied  covenant. 

The  distinction  between  implied  covetiants  by  operation  of  law, 
and  express  covenants,  is  that  express  covenants  are  to  be  taken 
more  strictly  (/). 

If  a  bond  is  for  performance  of  covenants,  it  is  forfeited  by  a 
breach  of  a  covenant  in  law  \  as  if  the  lessee  be  evicted  out  of  the 
premises  demised  (^ )• 

Where  the  plaintiff  paid  money  to  the  defendant,  on  the  defend- 
ant's promise  to  make  him  a  lease  of  land,  and  before  the  lease  made 
the  defendant  ws^s  evicted,  the  plaicitiff  recovered  the  money  in  this 
action,  the  consideration  not  having  been  performed  {h). 


(a)  Tenant  v.  Goldwin.  6  Mod.  3x1-3x4. 

{b)  Sbep.  Touch.  161. 

(«)  Nokes's  Case.  4  Co.  R.  80.  Gains- 
ford  v.  Griffith.  I  Saund.  60.  Nokes  y.  James. 
Cro.  Elis.  674.  Deering  v.  Farrington.  x 
Mod.  XX3.    FroDtin  v.  SmalL  a  Ld«  Raym. 


{d)  Bac.  Abr.  tic.  Covenant.  (B.) 
(*)  Chater  v.  Beckett.  7  T.  R.  101-4. 
(/)  Shubrick  V.  Salmond.3  Buir.x637-^ 
iz)  X  £sp.  N.  P.  aSx.    Kokes's  Case.  4 
Co.  80. 
{k)  Brigg*s  Case.  Palm.  364.  1  £sp.  IL  P* 


14x8.  I  3*  Fidt  anttf  Ch.II.  Sec.  II. 


SicU  II.]  Of  ej:press  Cownanti^  241 

Where  z  lessee  covenanted  that  he  would  at  all  times  and  seasons 
of  burning  lime,  supply  the  lessor  and  his  tenants  with  lime  at  a 
stipulated  price  for  the  improvement  of  their  lands,  and  repair  of 
their  houses,  it  was  held  that  this  was  also  an  implied  covenant,  that 
he  would  bum  lime  at  all  such  seasons,  and  that  it  was  not  a  good 
defence  to  plead,  that  there  was  no  lime  burned  on  the  premises  out 
of  which  the  lessor  could  be  supplied  (a)« 


Section  II.     Qf  express  Covenants. 

Covinafiis,^^ An  express  covenant  is  the  agreement  or  consent  of 
two  or  more  by  deed  in  writing,  sealed  and  delivered,  whereby  either 
t>f  the  parties  promises  the  other  that  something  is  done  already,  or 
shall  be  done  afterwards.  He  that  makes  the  covenant  is  called  the 
covenantor^  and  he  to  whom  it  is  made  the  covenantee  {h). 

The  general  principle  is  clear,  that  the  landlord  having  tht  jus  dis" 
fonemUj  may  annex  whatever  conditions  he  pleases  to  his  grant,  pro- 
vided they  be  not  illegal  or  unreasonable  (r). 

No  particular  technical  words  are  requisite  towards  making  a  cove- 
nant ;  for  any  words,  it  seems,  which  shew  the  parties'  conciirrence 
to  the  performance  of  a  future  act  will  suffice  for  that  purpose ;  as 
**  yielding  and  paying,"  &c.  (d). 

Thus  if  lessee  covenant  to  repair,  « provided  always  and  it  is 
agteed,  that  the  lessor  shall  find  great  timber,"  &c.  this  makes  a 
covenant  on  the  part  of  the  lessor  to  find  great  timber  by  the  word 
«  agreed,"  and  it  shall  not  be  a  qualification  of  the  covenant  of  the 
lessee  :  but  without  this  word,  it  would  have  been  only  a  qualifica- 
tion of  the  covenant  of  the  lessee  (r). 

Covenants  are  either  real  or  personal  (y).— Covenants  real,  or  such 
as  are  annexed  to  estates,  shall  descend  to  the  heirs  of  the  covenantee, 
and  he  alone  shall  take  advantage  of  them ;  and  such  covenants  are 
said  to  run  with  the  land,  so  that  he  that  hath  the  one,  is  subject  to 
the  other ;  for  which  reason  warranties  were  called  real  covenants.—^ 
Covenants  personal,  are  such  whereof  some  person  in  particular  shall 
have  the  benefit.  Or  whereby  he  shall  be  charged  \  as  when  a  man 
covenants  to  do  any  personal  thing,  as  to  build,  or  repair  a  house, 
&c.  or  the  like  (g). 

In  a  lease  of  ground  with  liberty  to  make  a  watercourse^  and  erect 
a  mill,  thd  lessee  covenanted  for  himself,  his  executors,  and  assign/f 
not  to  hire  persons  to  work  in  the  mill,  who  were  settled  in  other 


(«)  Lord  Shrewsbury  v.  OouItL  a  B.&  A* 

487. 
{§)  Shep.  Touch.  z6o. 
(0  Roc  d.  Hunter  v.  GaUieri.   »  T.  R. 


(d)  Lant  ▼.  Norris.      i  Burr.  fl87-290« 
HoUis  V.  Carr.  a  Mod.  87-94. 
(4)  Bac.  Abr.  tit.  Covenaut*  (A.)  &  n.  cw 
(/)  Ibid.  (E.  i.) 
(£)  Shep.  Touch.  x6z. 
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parishes  without  a  parish  certificate :  held  that  this  corenam  did  not 
run  with  the  land,  or  bind  the  assignee  of  the  lessee  (a). 

A  covenant  by  the  lessor  to  supply  the  premises  demised  (which 
were  two  houses)  with  a  sufficient  quantity  of  good  water,  at  a  rate 
therein  mentioned  for  each  house,  is  a  covenant  that  runs  with  the 
land  it). 

As  to  the  construction  of  covenants,  all  contracts  are  to  be  taken 
according  to  the  intent  of  the  parties  expressed  by  their  own  words ; 
and  if  there  be  any  doubt  in  the  sense  of  the  words,  such  construc- 
tion shall  be  made  as  is  most  strong  against  the  covenantor ;  lest  by 
the  obscure  wording  of  his  contract,  he  should  find  means  to  evade 
and  elude  it  (r }. 

Under  a  lease  for  fourteen  or  ^even  years,  the  lessee  only  has  the 
option  of  determining  it  at  the  end  of  the  first  seven  years ;  every 
doubtful  grant  being  construed  in  favour  of  the  grantee  [d). 

So  tenant  by  the  curtesy,  in  tail  after  possibility  of  issue  extinct, 
in  dower,  for  life,  for  years,  by  statute  or  eUpty  guardian,  &c.  hold 
their  estates  subject  to  a  condition  in  law  \  so  that  if  either  of  them 
alien  his  land  in  fee,  or  claim  a  greater  estate  in  a  court  of  record 
than  his  own,  he  forfeits  his  estate,  and  he  in  remainder  or  reversion 
may  enter ;  and  if  such  tenant  do  wastCy  he  in  reversion  shall  recover 
the  place  wasted  {e). 

Of  Conditions. — A  condition  signifies  some  quality  annexed  to  a  real 
estate  by  virtue  of  which  it  may  be  defeated,  enlarged,  or  created 
upon  an  uncertain  event.  Also  qualities  annexed  to  personal  contracts 
and  agreements  are  frequently  called  conditions  ;  and  these  as  well  as 
covenants,  must  likewise  be  interpreted  according  to  the  real  inten- 
tion of  the  parties,  &c.  {f). 

Conditions  are  either  precedent  or  subsequent.  Where  a  condition 
must  be  performed  before  the  estate  can  commence,  it  is  called  «  a 
condition  precedent ;"  but  where  the  e£Fect  of  the  condition  is  either 
to  enlarge  or  defeat  an  estate  already  created,  it  is  then  called  *<  a  con- 
dition subsequent^'  {g). 

Conditions  are  most  properly  created  by  inserting  the'  very  word 
«  condition"  or  the  words  <<  on  condition;"  but  the  word  commonly 
and  as  effectually  made  use  of  is  that  of  <<  provided  i"  wherefore  a 
condition,  and  a  proviso,  are  synonymous  terms  (£). 

But  if  a  proviso  or  condition  have  dependence  upon  another  clause 
of  the  deed,  or  be  the  words  of  the  lessee  to  compel  the  lessor  to  do 
something,  then  it  is  not  a  condition,  but  a  covenant  only ;  as  if  there 


(a)  Mayor  of  Cooglcton  v.  Pattiion.  lo 
East,  i^a 

{h)  Jourdain  v.  Wilson.  4  B.  fc  A.  466. 

(r)  Bac.  Abr.  tit.  Gov.  (F.) 

\i)  Doc  d.  Webb  V.  Dizon.  ^Sait.  zj. 
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be  in  the  deed  a  covenant  that  the  lessee  shall  scour  the  ditches,  and 
then  these  words  followi  <<  provided  that  the  lessor  shall  carry  away 
the  earth"  {a). 

If  the  words  run  thus :  <<  provided  always,  and  the  lessee^  &c.  doth 
covenant,  &c.  that  neither  he  nor  his  heirs  shall  do  such  an  act ;"  this 
is  both  a  condition  and  a  covenant  {a). 

If  a  man  make  a  lease  for  years  by  indenture  <<  provided  always 
and  it  is  covenanted  and  agreed  between  the  parties,  that  the  lessee 
shall  not  alien ;  this  is  both  a  condition  and  a  covenant ;  for  it  was 
adjudged  that  this  was  a  condition  by  force  of  the  proviso,  and  a  cove-* 
nant  by  force  of  the  other  words  (^). 

If  a  man  lease  for  years,  rendering  rent,  and  the  lessee  covenant 
to  repair,  8cc.  and  afterwards  the  lessor  devise  to  the  lessee  for  more 
yearsy  yielding  the  like  rent,  and  under  such  covenants  as  were  in  the 
first  lease,  yet  this  makes  no  condition ;  for  though  after  the  first 
lease  is  ended,  the  lessee  shall  not  be  bound  by  the  covenants,  yet 
the  urill  expressing  that  the  lessee  should  have  the  lands,  observing 
the  first  covenants,  it  shall  not  be  taken  to  be  a  condition  by  any 
intent  to  be  collected  out  of  the  will ;  for  covenants  and  conditions 
differ  much  (r). 

With  respect  to  what  shall  be  deemed  a  condition,  it  is  a  rule  in 
provisoes,  that  where  a  proviso  is  that  the  lessee  shall  perform  or  not 
perform  a  thing,  and  no  penalty  is  annexed  to  it,  that  is  a  condition, 
otherwise  it  would  be  void ;  but  if  a  penalty  be  annexed,  it  is  a 
covenant  {i). 

A  condition  may  be  annexed  to  an  estate  of  inheritance,  freehold, 
or  for  years ;  or  to  a  grant  of  tithes  by  the  clergy  {e). 

So,  estates  made  by  deed  to  infants,  and  feme  coverts,  upon  condi- 
tion, shall  bind  them,  because  the  charge  is  on  the  land  (f\ 

The  heir,  though  not  named,  may  take  advantage  of  a  condition 
annexed  to  a  real  estate  {g) :  and  where  the  condition  of  an  obligation 
was  to  make  a  lease  or  pay  100/.  the  obligee  dying,  though  the  elec- 
tion was  taken  away,  it  was  held  that  the  executor  should  have  the 
100/.  agreeably  to  the  rule  in  cases  of  heirs  {h). 

But  a  condition  shall  not  be  construed  to  extend  to  things  of  com- 
mon right,  as  if  the  condition  be  that  one  shall  enjoy  such  land  im- 
mediately upon  the  grantor's  death ;  though  the  executor  take  the 
emblements,  the  condition  does  not  extend  to  it  (f  )• 

A.  being  possessed  of  a  term  of  years  demised  his  whole  interest 
to  B.  subject  to  a  right  of  re-entry  on  the  breach  of  a  condition : 


(a)  Shep.  Touch,  zai. 

(*)  Co.  IM,  103.  b. 

(r)  Bac.  Abr.  tit.  Conditioni.  (O,) 

(d)  Simpson  v.  Titterell.  Cro.  Eliz.  2/^1* 

(#)  Com.  pig.  tjt.  Conditions.  (A.  7.) 
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(g)  Hodgson  V.  Riwson.  1  Ves.  47. 

(A)  Anon.  I  Salk.'iyo. 

(•)  Com.  Dig.  tit.  Conditions.  (E.) 


R 
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held  that  A.  might  enter  for  the  condition  brokeui  although  he  had 
no  reversion  {a), 

A  lease  for  life  on  condition,  being  a  freehold,  cannot  cease  with- 
out entry}  but  if  it  be  a  lease  for  years,  the  lease  is  void  i^  fmch  on 
breach  of  the  condition,  without  any  entry  (^). 

As  to  what  shall  be  a  suspension  of  a  condition,  if  Tessee  for  yean 
hath  execution  by  degtt  of  a  moiety  of  the  rent  and  reversion  against 
the  lessor,  where  the  lease  is  upon  condition,  this  is  a  suspension  of 
all  the  condition  during  the  time  of  the  extent ;  and  though  but  a 
moiety  of  the  rent  is  extended,  yet  the  entire  condition  is  suspended. 
So  it  Is  if  a  stranger  hath  execution  by  tlegit  (r). 

A  condition  may  be  contained  in  the  same  deed ;  or  indorsed  upon 
the  deed ;  or  may  be  contained  in  another  deed  executed  the  same 
day.  So  a  condition  to  defeat  a  deed  may  be  annexed  to  the  reserva- 
tion of  the  rent,  explaining  the  manner  of  payment  {d). 

Simikf  that  a  condition  cannot  be  released  on  a  condition  (e), 

A  proviso  or  condition  differs  also  from  a  covenant  in  this,  diat  a 
proviso  is  in  the  words  of  and  binding  .upon  both  parties,  whereas  a 
covenant  is  in  the  words  of  the  covenantor  only. 

Under  a  power  to  tenant  for  life  to  lease  for  years,  reserving  the 
usual  covenants,  &c.  a  lease  made  by  him,  containing  a  proviso,  that 
in  case  the  premises  were  blown  down,  or  burned,  the  lessor  shouM 
rebuild,  otherwise  the  rent  should  cease,  is  void,  the  jury  finding  that 
such  covenant  b  unusual  {/). 

So,  under  a  power  to  a  tenant  in  possession  to  let  all  or  any  part  of 
the  premises,  so  as  the  usual  rents  be  reserved,  a  lease  of  tithes,  which 
had  never  been  let  before,  was  held  void  (g). 

So,  a  covenant  not  to  assign  without  licence,  was  held  by  Ihtrlow, 
L.  C.  not  to  come  within  a  contract  to  grant  a  lease  with  common 
and  usual  covenants.  <<  Common  and  usual "  covenants,  his  Lordship 
observed,  must  mean  covenants  incidental  to  the  lease;  and  that 
though  the  covenant  not  to  assign  without  licence  might  be  a  very 
useful,  one  where  a  brewer  or  vintner  let  a  public-house  (as  was  the 
case  here)^  that  would  not  make  it  a  common  covenant  {b). 

Covenant  Jor  quiet  enjojmentj'^ An  express  covenant,  usual  on  the  part 
of  the  lessor,  is  for  quiet  enjoyment  of  the  premises  demised,  or  to 
save  harmless  the  lessee  from  all  persons  claiming  title. 

A  covenant  for  quiet  enjoyment  implies,  of  course,  that  the  lease 
shall  be  a  good  and  valid  demise^  as  a  bad  lease  would  be  a  breach  of 
such  covenant  for  the  reasons  assigned  before.    This  being  the  case, 


(«)  Doe  1.  BtttmtD.  a  B.  Se  A.  i68. 
(A)  I  Intt.  ax 4. 

(c)  lac,  AW.  tit.  Conditions.  (0. 3.) 
{(i)  Con.  Dig.  tit.  mt  «i/#(A.  9.) 


(tf)  MuoD  ▼.  Corder.  7  Taunt.  9. 
(/)  Daris  ▼.  Mazatoghi.  1  T.  R.  705. 
(f  )  Pomcry  v.  Vvnam^xm,  3  T.  R.  Ui^ 
{h)  Hcadcnon  ▼.  Haj.  3  Bro.  R.  ^a. 
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the  old  •covenant,  for  farther  assurince,  hccomes  unnecessary,  and  has 
therefore  fallen  into  disuse  (a). 

Indeed,  according  to  the  ancient  mode  of  conveyance,  deeds  were 
confined  to  a  very  narrow  compass*  The  words  «  grant  and  enfeoff," 
amount  to  a  general  warranty  in  law,  and  have  the  same  force  and 
efiect.  The  covenants  therefore,  which  have  been  introduced  in  more 
modem  times,  if  they  have  any  use  beside  that  of  swallowing  a  quan- 
tity of  parchment,  are  intended  for  the  protection  of  the  party  con- 
veying ;  and  are  introduced  for  the  purpose  of  gratifying  the  general 
warranty,  which  the  old  common  law  implied  (^). 

If  one  make 'a  lease  of  land  to  another,  and  covenant  that  he  shall 
quietly  enjoy  it  without  the  let  or  molestation  of  any  person  whatso- 
ever, or  without  the  let  of  any  person  whatsoever  claiming  by  or  un- 
der the  lessor ;  in  both  these  cases,  the  covenant,  it  is  said,  shall  be 
taken  to  extend  to  such  persons  as  have  title,  or  claim  some  estate  un- 
der the  lessor;  for  if,  in  the  first  case,  the  lessee  shall  be  disturbed  by 
any  claim,  entry,  or  otherwise  by  any  person  that  hath  no  titles  or  in 
the  second  case,  by  any  person  who  shall  claim  under  another  and 
hath  title,  or  that  shall  claim  under  the  lessor,  this  is  held  to  be  no 
breach  of  the  covenant.  Sed  qwere  as  to  the  first  case ;  for  herein 
some  conceive  a  difference  between  a  covenant  in  deed,  and  a  cove- 
nant in  law;  and  howsoever  the  latter  is  extended  only  to  evictions 
by  title,  yet  that  the  covenant  in  deed  shall  be  extended  further; 
therefore  that  if  yt,  make  a  lease  to  B,  and  covenant  that  B.  shall 
quietly  enjoy  it  during  the  term  without  the  interruption  of  any  per- 
son or  persons,  in  such  case,  if  a  stranger,  having  no  right,  interrupt 
B.  he  may  have  an  action  of  covenant,  as,  when  such  a  promise  is  by 
word,  an  action  on  the  case  will  lie  upon  it  (r). 

A  covenant  for  quiet  enjoyment  does  not  extend  to  oblige  the  les- 
sor to  rebuild  (</). 

A  covenant  that  the  lessee  shall  quietly  enjoy  against  all  claiming, 
or  pretending  to  claim,  a  right  in  the  premises,  was  held  to  extend 
to  all  interruptions,  be  the  claim  legal  or  nor,  provided  it  appear  that 
the  disturber  do  not  claim  under  the  lessee  himself  (/). 

It  seems  indeed  to  have  been  at  one  time  held,  that  if  the  lessor 
undertook  expressly  that  the  lessee  should  enjoy  during  the  term 
^  quietly,  peaceably,  and  without  interruption,*'  it  would  extend  as  a 
covenant  against  all  tortious  ejectments  whatsoever ;  but  this  doctrine 
is  now  overruled  (/)• 

For,  where  a  covenant  was  inserted  in  a  conveyance  of  lands  in 


(a)  Shcp.  Touch.  170. 

<^)  Browning  t.  Wright,  %  Bos.  &  Pul. 
23-a6. 

(0  Shcp.  Touch.  166.  Anon.  Loft.  R. 
460. 


{d)  Brown  V.  Quiker.  AmU.  619-ia 
(tf)  Soudigtte  V.  Chaplin,  z  Com.  R.  aja 

Lloyd  V.  Tomkiet.  I T.  R.  671-3. 
(/)  Esp.  N.  P.  %7S'    Tiidtk  v.  Xsiez. 

Hob.  ^'S* 
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Anurieay  during  the  American  war,  that  the  grantor  had  a  legal  titk, 
and  that  the  grantee  might  peaceabl]^  enjoy,  &c.  without  let,  interrop- 
tion,  &c.  of  the  grantor  and  his  heirs,  *<  and  of  and  from  all  and 
every  other  person  or  persons  whomsoever,"  it  was  held  not  to  be 
broken  by  the  States  of  America  seizing  the  lands  as  forfeited  for  an 
act  done  previous  to  the  conveyance,  notwithstanding  the  subsequent 
acknowledgment  of  her  independence  by  this  country:  fat  such  a  co- 
venant does  not  extend  to  the  acts  of  wrong  doers,  but  only  to  per- 
sons claiming  title  {a)  \  and  even  a  general  warranty,  which  is  con- 
ceived in  terms  more  general  than  the  present  covenant,  has  been  re- 
strained to  lawful  interruptions  {a). 

So,  if  a  lease  be  made  for  a  term  of  years  by  deed,  so  that  the  les- 
sor is  chargeable  by  writ  of  covenant,  if  a  stranger  who  has  no  right, 
oust  that  termor,  yet  he  shall  not  have  a  writ  of  covenant  against 
his  lessor;  for  a  covenant  for  quiet  enjoyment  shall  not  be  construed 
to  extend  to  a  wrongful  ejectment  by  a  stranger,  unless  so  expressed; 
because  for  this  wrong,  the  lessee  may  have  his  remedy  by  action 
against  the  stranger  himself  (^). 

But  if  he  to  whom  the  right  belongs  oust  the  termor,  then  he  shall 
have  covenant  against  the  lessor ;  so  if  the  lessee  be  ejected  by  tbfe 
lessor  himself  (r). 

So,  if  the  lessor  covenant  against  the  acts  of  a  particular  person 
or  particular  persons,  covenant  will  lie  (</)• 

If  a  man  covenant  that  he  will  not  interrupt  the  covenantee  in  the 
enjoyment  of  a  close,  the  erection  of  a  gate  which  intercepts  it,  is  a 
breach  of  the  covenant,  although  he  had  a  right  to  erect  it  {e). 

U  the  lessor  covenant  with  the  lessee  that  he  hath  not  done  any 
act  to  prejudice  the  lease,  but  that  the  lessee  shall  enjoy  it  <«  against 
all  persons i**  in  this  case,  these  words  <<  against  all  persons'*  shall  re- 
fer to  the  first,  and  be  limited  and  restrained  to  any  acts  done  by  him, 
and  no  breach  shall  be  allowed  but  in  such  an  act  (/). 

In  a  covenant  that  the  lessee  shall  quietly  enjoy,  &c.  with  an  ex- 
ception of  the  king,  his  heirs,  and  successors,  an  interruption  by  the 
king's  patentee  is  a  breach  of  the  covenant;  for  such  patentee  is  not 
excepted  (g). 

If  a  lessee  hold  his  estate  on  condition  of  paying  an  annuity,  non- 
payment is  a  breach  of  covenant  for  quiet  enjoyment,  although  no  de- 
mand of  it  was  made,  and  the  lessee  himself  might  have  paid  it  {b)» 

But  if  a  covenant  be  to  save  the  lessee  harmless  from  a  rent-charge^ 


(a)  Dudley  v.  FoDiott.  3  T.  R.  584. 

(A)  Ibid.  n.  I.  a2  H.  6.  51.  b.  PI.  26. 
Chantflower  ▼.  Priestly.  Cro.  Etii.  9x4.  Brok* 
iog V.Cham.  Cro.Jac.4a5.  BulLN.P.z6x. 


(e)  Andrews  ▼•  Paradice.  8  Mod.  319* 

(/)  Shep.  Touch.  267. 

(g)  Woodioff  T.  Greenwood.    Gro.  JQit* 

517. 


(*)  Foster  ▼.  Mapea.  Cra  Elix.  axa.  I     (*)  emitb^.  WarfOk  Ibid.  688. 


id)  Pcriy  V.  Edwards,  i  Soraa.  40a 
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if  the  lessee  pay  it  without  compulsiony  he  pays  it  in  his  own 
wrong  (a). 

The  lessor  after  a  demise  of  certain  premises  with  a  portion  of  an 
adjoining  yard>  covenanted  that  the  lessee  should  have  "  the  use  of 
the  pump  in  the  yard  jointly  with  himself^  whilst  the  same  should 
remain  there^  paying  half  the  expences  of  repair.''  The  words^ 
<<  HvbiUt^  tec**  reserve  to  the  lessor  a  power  of  removing  the  pump  at 
his  pleasure,  and  it  is  no  breach  of  the  covenant,  though  he  remove 
it  without  reasonable  cause,  and  in  order  to  injure  the  lessee;  but 
wichout  those  words,  it  would  have  been  a  breach  of  covenant  to  have 
removed  the  pump  (^). 

In  cases  wherein  the  lease  being  avoided,  becomes  in  fact  a  nullity, 
a  covenant  for  quiet  enjoyment  is  completely  broken. 

Covenant  for  quiet  enjoyment  during  a  term  <<  without  the  lawful 
let,  suit,  interruption,  &c.  of  J.  M,,  his  executors,  administrators, 
or  assigns,  or  any  of  them,  or  any  other  person  or  persons  whomso- 
cverj  having  or  claiming  any  estate  or  right  in  the  premises,  and 
that  free  and  clear,  and  freely  and  clearly,  discharged  or  otherwise, 
by  y.  M.f  his  heirs,  executors,  or  administrators,  defended,  kept 
harmless  and  indemnified  from  all  former  gifts,  grants,  bargains, 
sales,  leases,  mortgages,  assignments,  rents  and  arrears  of  rent, 
statutes,  judgments,  recognizances,  made  or  suffered  by  J.  M.^  or 
by  their  or  either  of  their  acts,  means,  default,  procurement,  con- 
sent, or  privity,"  preceded  by  a  covenant  that  the  lease  was  a  good 
lease,  notwithstanding  any  act  of  J.  M,^  and  followed  by  a  cove- 
nant for  further  assurance  by  J.  M.%  his  executors,  administrators, 
and  all  persons  whomsoever  claiming,  during  the  residue  of  the 
term,  any  estate  in  the  premises  under  him  or  them.  Held,  Park  J. 
Ussentiente^  that  the  covenant  for  quiet  enjoyment  extended  only 
against  the  acts  of  the  covenantor  and  those  claiming  under  him, 
and  not  against  the  acts  of  all  the  world  (r). 

For  pajtmnt  of  Rent. — A  covenant  for  the  payment  of  the  rent  is 
also  generally  inserted  in  the  lease. 

The  tenant's  liability  to  pay  rent  subsists  during  the  continuance  of 
the  lease,  notwithstanding  he  may  become  a  bankrupt,  and  be  deprived 
of  all  his  property  [d). 

So,  where  the  lessee  covenants  generally  to  pay  rent,  he  is  bound  to 
pay  it  though  the  house  be  burned  down  (e). 

So,  a  lessee  who  covenants  to  pay  rent  and  to  repair,  with  express 
exception  of  casualties  by  fire,  or  tempest,  is  liable  upon  the  covenant 
for  rent  though  the  premises  be  burned  down,  and  not  rebuilt  by  the 


(«)  Hinnam  v.  Redman.  3  Salk.  xoS. 
{h)  Rhodes  T.  BuUard.  7  East.  xi6. 
(tf)  Nipd  V.  MarshalL  x  B.  &  B.  319. 
(J)  Hammond  ▼.  Toolfflia.   7  T,  R.  6ia< 


6x6.    Do«  d«  Mitchinson  v.  Carter.  8  T.  R . 
57-6x. 

(«)  Monk  V.  Cooper.    %  Str.  763.    S.  C. 
JLid.  Raym«  2477. 
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lessor  after  notice;  for  whatever  was  the  default  of  the  lessor  in  ndt 
repairing,  and  though  it  be  a  hard  case,  yet  the  lessee  must  at  all  events 
perform  his  covenant,  by  which  he  was  expressly  bound  to  pay  rent 
during  the  term  [a). 

The  rule  is,  that  when  the  law  creates  a  duty,  and  the  party  is  dis« 
abled  to  perform  it  without  any  default  in  him,  and  he  has  no  remedy 
over,  the  law  will  excuse  him  :  but  when  the  party  by  his  own  con- 
tract creates  a  duty  or  charge  upon  himself,  he  is  bound  to  make  it 
good  if  he  may,  notwithstanding  any  acddent  by  inevitable  necessity ; 
because  he  might  have  provided  against  it  by  his  contract  {b). 

Where  plaintiff  was  lessee  of  a  colliery,  at  the  rate  of  so  much  pit 
wey,  and  the  colliery  became  not  worth  working,  upon  the  plaintiff 
offering  to  pay  for  all  the  coal  that  could  be  got,  he  was  relieved  by 
the  Court  of  Chancery  against  the  future  rent,  and  the  covenant  in 
the  lease  to  work  the  colliery  (r). 

Of  forehand  Rents  or  Fines^ — Another  species  of  rent  occurs,  pay- 
ment of  which  is  generally  stipulated  by  a  covenant  in  the  lease:  and 
this  is  sometimes  called  a  fore-hand  rent,  and  sometimes  a  fore-gift  or 
income,  but  more  commonly  a  fine,  which  is  a  premium  given  by  the 
lessee  on  the  renewal  of  his  lease,  and  has  been  considered  as  an  im- 
proved rent  {d). 

In  the  case  of  renewal  of  a  lease,  by  an  ecclesiastical  corporation, 
though  a  dean  and  chapter  are  reasonable  in  the  fines  they  demand,  if 
an  accident  delay  the  lease,  which  has  not  happened  from  their  fault 
or  that  of  the  tenant,  yet  if  it  be  not  completed  ^ill  a  new  member 
comes  in,  he  shall  have  his  proportion  [e). 

Nomine  Posna, — A  farther  security  for  the  payment  of  rent  is  some- 
times agreed  upon,  by  the  insertion  of  a  covenant  by  the  terms  of 
which  the  lessee  forfeits  a  certain  sum  upon  non-payment  of  such 
rent.  This  nomine pcena^  as  it  is  called^  is  incident  to  the  rent,  and  shall 
descend  to  the  heir.  If  an  annual  rent,  therefore,  be  devised,  the 
nomine  poena  passes  as  incident  thereto  and  the  grantee  may  have  an 
action  of  debt  for  the  arrearages  thereof  {f). 

By  accepting  the  rent,  however,  the  party  it  should  seem  waives  the 
penalty  {g). 

Though  forfeiture  is  mentioned  to  be  nomine  poena^  or  for  not  paying 
a  collateral  sum,  it  is  no  nomine  poena  if  it  be  not  of  a  rent. 

A  penalty  of  a  similar  kind  is  also  inserted  sometimes  in  case  the 
lessee  dig  for  bricks,  or  lessen  the  quantity  or  value  of  the  soil  by 
similar  means.    But  a  covenant  of  this  nature  (unless  the  penalty  be 

{a)  Belfourv.Wciton.  1T.R.310.  Weig-         (#)  Winne  v.  Bampton.  3  Atk.  473. 
aU  V.  Waters.  6  T.  R.  488.  (/)  Co.  Lit.  61.  b.    Brcndlocs  v.  PhiUips. 

(b)  Brecknock  Canal  Company  v.  Pritch-  |  Cro.  Eliz.  895.  Egcrton  ▼.  Shcafe,  Ltitv* 
jard.  6  T.  R.  750-x.  1156. 

(*)  Smith  V.  Morris.  %  Br.  R.  311.  (^)  ppe  d.  Cheny  v.  Batun.  powp.  t^yh 

id)  Edwards  v*  Rourk.  t  T.R.4S6. 
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sufficiently  great)  is  perhaps  less  expedient  than  the  implied  one,  or 
an  express  one  to  use  the  land  in  an  husband-like  manner,  or  not  to 
dig,  &c.  for  a  nomine  ptenm  in  leases  to  prevent  the  tenant  from  plow- 
ing {ex.  gr,)  is  the  stated  damages  {a) ;  so  that  damages,  &c.  could 
not  be  recovered  beyond  the  amount  of  the  penalty  in  the  one  case, 
whereas  in  the  other  cases,  the  landlord  would  have  a  prospect  of 
being  recompensed  to  the  extent  of  the  injury  done  {b). 

If  there  be  a  nomine  poenm  given  to  the  lessor  for  non-payment,  the 
lessor  must  demand  the  rent  before  he  can  be  entitled  to  the  penalty  \ 
or  if  the  clause  be,  that  if  the  rent  were  behind,  the  estate  of  the 
lessee  should  cease  and  be  void ;  in  these  cases  there  must  be  an  ac« 
tual  demand  made ;  because  the  presumption  is,  that  the  lessee  is  atr 
tendant  oi\  the  land  to  sare  his  penalty  and  preserve  his  estate,  and 
therefore  shall  not  be  punished  without  a  wilful  default,  and  that  can- 
not be  made  to  appear  without  a  demand  be  proved,  and  that  it  was 
not  answered ;  and  such  demand  must  be  made  at  the  day  prefixed  for 
the  payment,  and  alleged  expressly  to  have  been  made  in  the  pleading 
[See  2lsopost  «  Condition  to  re-enter  on  non-payment  of  rent."]  (r). 

Bond  Jor  performance  of  Covenants, — If  a  man  covenant  to  enter 
into  a  bond  to  the  lessee  for  the  enjoyment  of  certain  lands  demised, 
and  do  not  express  what  the  sum  shall  be,  he  shall  be  bound  in  such 
a  sum  as  is  equal  to  the  value  of  the  land  {ei), 

A  bond  for  the  performance  of  coyenaots  or  agreements  has  been 
held  to  be  only  a  security  (under  stat.  8  &  9  JF^  3.  <:.  1 1 .)  to  the  ex- 
tent of  the  penalty  {b).  Yet,  it  has  also  been  held  that  the  penalty  is 
merely  a  security,  and  that  where  it  is  not  sufficient,  the  plaintiff  may 
recover  damages  as  well  as  the  penalty;  and  that < nothing  can  prove 
the  principle  stronger  than  the  constant  practice,  where  an  action  is 
brought  on  a  bond,  of  giving  damages  (f). 

A  bond  for  non-performance  of  covenants  is  forfeited  by  a  breach 
of  a  covenant  in  law  i  as  if  the  lessee  be  evicted  out  of  the  premises 
demised  {/), 

Covenant  to  pay  Taxes. — With  respect  to  taxes,  the  tenant  commonly 
covenants  to  pay  all  public  impositions,  except  the  land-tax. 

When  one  covenants  with  another  that  he  shall  have  lands  dis- 
charged of  ail  rents,  the  covenantee  ought  to  be  discharged  of  a  quit- 
rent  (g). 

So,  a  grantee  of  a  fee-farm-rent,  «  without  any  deduction,  defal- 
cation, or  abatement  whatsoever,"  is  entitled  to  the  full  rent  without 
deducting  the  land-tax  {h). 


(a)  Beiuon  v.  Gibson.  3  Atk.  395. 
(*)  White  V.  Scaly.  Doug.  49-50« 
(r>  Bac.  Abr.  tit.  Condition:.  (O.  2.) 
id)  %  Esp.  N.  P.  aSx. 
{/)  L.ord  LoBidale  v.  Church.    »  T.  R. 


388-9- 

(/)  Nokes'f  Case.  4  Co.  80. 

ig)  Hammond  v.HiU.  i  Com.  R.  180. 

{k)  Bradbury  v.  Wright.  Doug.  644* 
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So,  if  a  tenant  covenant  to  pay  a  rent  without  deducting  taxes, 
a  statute  authorizing  the  tenants  to  deduct,  will  not  repeal  the  core- 
nant  (a), 

A  covenant  to  pay  taxes  generally,  includes  parliamentary  taxes, 
and,  as  a  consequence,  the  land-tax :  for  when  <<  taxes'^  are  generally 
spoken  of,  if  the  subject-matter  will  bear  it,  they  shall  be  intended 
parliamentary  taxes  given  by  the  crown  {b). 

A  landlord  under  a  covenant  in  a  lease  to  pay  the  land-tax,  is  bound 
to  pay  the  land-tax  in  proportion  to  the  quantum  of  rent  only  (cy 

So,  if  a  lease  be  made  for  years,  rendering  rent,  free  and  clear  from 
all  manner  of  taxes,  charges  and  impositions  whatsoever,  the  lessee  is 
bound  to  pay  the  whole  rent  without  any  manner  of  deduction  for  any 
old  or  new  tax,  charge  or  imposition  whatsoever  (J). 

If  a  tenant  covenant  to  pay  <<  all  taxes,''  this  binds  him  to  the  pay- 
ment of  such  taxes  only  as  were  in  being  when  the  lease  was  nude, 
and  not  to  taxes  or  charges  afterwards  imposed  (/). 

So,  a  covenant  to  discharge  from  taxes  extends  to  subsequent  taxes 
of  the  same  nature,  but  not  to  those  of  a  difierent  nature  {/)» 

Where  a  party  took  seven  sixteenths  of  certain  premises,  the  whole 
of  which  were  then  rated  at  the  annual  value  of  35/.  and  the  lessor 
covenanted  to  pay  all  taxes  chargeable  on  the  premises,  or  any  part 
thereof,  or  on  the  yearly  rent  thereby  received,  and  the  lessee  cove- 
nanted to  pay  all  ^e/i^  taxes,  which  should  thereafter  be  charged 
upon  the  premises,  or  any  part  thereof.  It  was  held  by  Ba^  J. 
and  Holroyd  J.,  [dissentienti  Abbott  C .  J.]  that  the  true  construction  of 
these  covenants  was,  that  the  lessor  should  pay  such  taxes  as  were 
chargeable  on  the  premises  at  the  time  of  making  the  lease,  consider- 
ing ^em  as  of  the  annual  value  of  seven  sixteenths  of  35/.,  and 
that  the  lessee  should  pay  all  fresh  taxes,  and  all  such  additions  to 
the  taxes  formerly  chargeable,  as  were  occasioned  by  the  improved 
value  of  the  premises  {g). 

A  covenant  to  pay  taxes  on  the  land  does  not  extend  to  the  rates  to 
church  and  poor,  for  they  are  personal  charges  {b). 

Covenants  relative  to  diis  subject  are  generally  inserted  in  leases, 
and  are  authorized  by  the  land-tax  acts,  which  provide  '<  that  nothing 
«  therein  contained  shall  be  construed  to  alter,  change,  determine,  or 
^  make  void  any  contracts,  covenants  or  agreements  whatsoever,  be- 


(a)  Biewtcer  ▼.  Kitchin.  z  Ld.  Raym. 
317.320. 

(3)  Count  Amn  v.  Criip.  \%  Mod.  S5- 
Brewtter  v.  ELidgUl.  Ibid,  l6^•%.  Hopwood 
V.  Barefoot,  zz  Mod.  238. 

(e)  Whitfield  T.  Brandwood.  »  Stark.  440. 

(<0  Bic.  Abr.  cit*  Covenant.  (F.)  Gilca 
V.  Hooper,  Caith.  i^.  Br«ibiiry  v.  Wright. 


Doug.  624. 

(«)  Davenant  ▼.  Bishop  of  SaUsborj.  z 
Vent.  aaj. 

if)  Brewster  ▼.  KitchelL  z  Salk.  19S. 
Evani  V.  Stevens.  3  T.  R.  46Z. 

(f )  Watson  V.  Atkins.  3  B.  ft  A.  647. 

(b)  Tbccd  V.  Starkej.  8  Mod.  3x4- 
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*<  tween  landlord  and  tenant,  or  any  other  persons^  touching  the  pay- 
^  ment  of  tases  and  assessments.'* 

A  distinct  covenant  in  a  lease  whereby  the  tenant  bound  himself  to 
pay  the  property  tax  and  all  other  taxes  imposed  on  the  premises  or 
'On  the  landlord  in  respect  thereof:  though  void  and  illegal  by  the 
statute  46  Geo.  3.  c.6$»  s,  115.  will  not  avoid  a  separate  covenant  in 
the  lease  for  payment  of  rent  clear  of  all  parliamentary  taxes  or  ge- 
nerally ;  for  such  general  words  will  be  understood  of  such  taxes  as 
the  tenant  might  lawfully  engage  to  defray  {a). 

Under  a  covenant  by  a  tenant  for  the  payment  of  80/.  yearly  rent, 
all  taxes  thereon  being  to  him  allowed,  and  also  that  he  would  pay  all 
further  or  additional  rates  on  the  premises,  or  on  any  additional  build- 
ing or  improvements  made  by  him  $  and  a  covenant  by  the  landlord  to 
pay  all  rates  on  the  premises,  or  on  the  tenant  in  respect  of  the  said 
yearly  rent  of  80/.,  except  such  funher  or  additional  taxes  as  may  be 
assessed  on  the  premises  j  the  tenant  is  bound  to  defray  all  increase 
of  the  old,  as  well  as  any  new  rates,  beyond  the  proportion  at  which 
the  premises  were  rated  at  the  time  of  the  lease,  which  was  20/.  in 
respect  of  the  80/.  rent  {i). 

Where  land  was  mortgaged  to  secure  an  annual  payment  of  20A  to 
a  widow,  in  satisfaction  of  her  dower,  this  annual  payment  being 
secured  out  of  land  ought  to  answer  taxes  as  the  land  does)  but  if  the 
tenant  in  the  payment  of  the  annuity  to  the  widow  omit  to  deduct 
for  taxes,  he  shall  not  make  her  refund  in  equity  {jbut  it  may  be  re- 
covered at  law  in  an  action  of  assumpsit^  being  money  paid  to  her 
nse^  &c.]  (f). 

Covenant  to  cultivate  the  Land. — In  husbandry  leases,  it  is  usual  to 
insert  a  special  covenant,  as  to  the  mode  of  cultivation ;  for  without 
such  a  covenant,  the  lessee  would  be  left  to  his  choice  as  to  the  treat- 
ment of  the  land;  provided  he  break  not  the  implied  covenant  to 
treat  it  in  a  husbandman-like  manner. 

Respecting  a  covenant  to  use  the  land  in  an  husbandman-like 
manner  and  to  deliver  it  up  in  like  condition,  it  was  held  to  be  matter 
of  law  to  determine  what  was  using  the  land  in  an  husbandman-like 
manner,  and  Buller,  J.  gave  it  as  his  opinion,  that  under  such  a  cove- 
nant the  tenant  ought  to  use  on  the  land  all  the  manure  made  there, 
except  that  when  his  time  was  out,  he  might  carry  away  such  com 
and  straw  as  had  not  been  used  there,  and  was  not  obliged  to  bring 
back  the  manure  arising  from  it  (d).  [This  is  a  covenant  which  we 
conceive  would  be  governed  in  its  construction  by  the  mode  in  which 
the  land  demised  had  been  usually  cultivated,  by  the  nature  of  the 
soil>  and  by  the  custom  of  the  country.] 


(m)  Gaskell  v.  King,  ii  £asL  165.  |      (c)  Etst  T.Thoriibury.  3  P,  Wov*  Xa8.  n. 

<^)  Gxihamv.  Wade.  x6  £ast.  39.  |      (i)  i  £sp,  N.  P.  %79* 
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Indeed^  iti  a  recent  caaej  it  was  obsenred  hj  Lord  Ellenborwgbf  that 
CTidence  that  an  estate  had  been  managed  according  to  the  custom  of 
ihe  countrff  would  be  always  a  medium  of  proof  that  it  had  been 
treated  in  a  good  and  husbandman-like  manner  (a). 

Lessee  corenants  to  leave  sufficient  compost  on  the  soil  of  the  land- 
lord at  the  end  of  the  term,  he  the  lessee  haying  the  yard,  bam,  and 
a  room  to  lodge  in  and  dress  diet.  This  was  holden  to  be  a  mutual 
covenant  and  not  a  condition.  It  difiers  from  a  case  where  the  tenant 
covenants  to  repair,  if  die  lessor  find  sufficient  timber ;  for  there  the 
proviso  restrains  the  covenant :  but  in  this  case,  said  Lord  Manspili^ 
there  is  not  the  least  foundation  for  such  construction  (i). 

To  reptur  and  deliver  vp  in  good  condition^  Cff^.— *As  to  an  express  cove- 
nant to  repair,  if  a  lessee  covenant  to  keep  a  house  in  repair,  and 
leave  it  in  as  good  plight  as  it  was  at  the  time  of  malung  the  lease  [c)  \ 
in  this  case,  the  ordinary  and  natural  decay  is  no  breach  of  the  cove- 
nant, but  the  lessor  is  bound  to  do  his  best  to  keep  it  in  the  same 
plight,  and  therefore  should  keep  it  covered  {d). 

An  agreement  by  the  tenant  to  leave  a  farm  as  he  found  it,  is  an 
agreement  to  leave  it  in  tenantable  repair ;  and  will  maintain  a  deda* 
ration  so  laid  (/). 

A  covenant  in  a  lease  to  deliver  up,  at  the  end  of  the  term,  all  the 
trees  standing  in  an  orchard  at  the  time  of  the  demise,  <*  reasonabk 
use  and  wear  only  excepted,"  is  not  broken  by  removing  trees  de- 
cayed and  past  bearing,  from  a  part  of  the  orchard  which  was  too 
crowded  (/*). 

A  general  covenant  to  repair,  and  to  deliver  up  in  repair,  extends, 
it  seems,  to  all  buildings  erected  during  the  term  (^). 

Therefore  where  a  lease  was  made  of  three  messuages  for  forty-one 
years,  in  which  the  lessee  covenanted  <<  to  pull  them  down  and  erect 
«  three  others  in  their  place,  and  also  to  leave  the  said  premises  and 
«  houses  thereafter  to  be  erected  at  the  end  of  the  term  in  good 
<'  repair  ^  and  afterwards  the  lessee  pulls  down  the  three  houses  and 
buUds  five  \  he  must  leave  them  all  in  good  repair  at  the  end  of  the 
term :  for  though  in  the  first  covenant  he  is  bound  only  to  repair  the 
messuages  agreed  to  be  erected,  yet  by  the  last  covenant  he  is  obliged 
to  leave  in  good  repair  the  houses  thereafter  to  be  erected  indefinitely, 
which  extends  to  all  houses  that  shall  be  built  upon  the  premise;  dur- 
ing the  term  {b). 

So  if  a  man  tuke  a  lease  of  a  house  and  land,  and  covenant  to 
leave  the  demised  premises  in  good  repair  at  the  end  of  the  term,  and 


(«)  Legh  ▼.  Hewett.    4  £ut*«  R.  154. 
^/#Ch.  XV.  Sec.  I. 

{b)  Dodd  T.  Iimii.  LoiEt*t  R.  56*7. 
(«)  Fits.  Abr.  tiL  Covcntot.  fol.  4. 


(«)  Winn  ▼.  White.    %  BL  Rep.  %^% 
et  mid.  F.  N.  B.  145.  K.  ptt,  Ch.  XV.  Sec.  L 
(/)  Doe  d.  Jones  ?.  Crouch.  %  Camp.  449- 
(^)  z  £sp.  N.  P.  277- 
{b)  BacAbr.  tit.  Corenant.  (F.) 
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he  erect  a  mcBSuage  upon  part  of  the  land,  besides  what  was  before^ 
he  must  keepi  or  leave  this  in  good  repair  also  {a). 

Bat  in  a  building  and  repairing  lease,  a  covenant  «  to  leave  the 
^<  demised  premises,  with  all  new  erections,  well  repaired,"  was  con- 
strued to  extend  to  the  new  erections  only ;  a  sum  of  money  being 
agreed  to  be  laid  out  in  new  erections  and  rebuilding,  and  the  cove- 
nant «<  to  keep  in  repair^  extending  only  to  new  erections  {b). 

Where  in  a  lease  with  a  clause  of  re-entry,  there  is  a  general  cove« 
nant  on  the  part  of  the  tenant  to  keep  the  premises  in  repair ;  and  it 
is  further  stipulated  by  an  independent  covenant,  that  the  tenant 
within  three  months  after  notice,  shall  repair  all  defects  specified  in 
the  notice  ;  the  landlord  after  serving  him  with  a  notice,  may,  within 
the  three  months,  bring  an  ejectment  against  him,  for  a  breach  of  the 
general  covenant  to  repair  (c). 

A  covenant  to  repair  at  all  times  when,  where,  and  as  occasion  shall 
require  during  the  term,  and  at  farthest  within  three  months,  after 
notice  of  covenant  of  reparation,  is  one  covenant ;  and  it  cannot  be 
stated  as  an  absolute  covenant  to  repair  at  all  times,  when,  where, 
and  as  occasion  should  require  during  the  whole  term  {d). 

A  lessee  covenanted  within  the  two  first  years  of  the  term  to  put 
the  premises  in  good  and  sufficient  repair,  and  at  all  times  during  the 
term  to  repair,  &c.  the  messuages,  &c.  when,  where,  and  as  often  as 
need  should  require,  and  within  the  first  50  years  of  the  term  to  take 
down  the  four  demised  premises  as  occasion  might  require,  and  in 
the  place  thereof  erect  upon  the  demised  premises  four  other  good 
and  substantial  brick  messuages.     Breach,  that  although  fifty  years 
of  the  term  had  expired,  the  lessee  did  not,  within  the  fifty  years, 
take  down  the  four  messuages  and  in  the  place  erect  four  other  good 
and  substantial  brick  messuages.    Plea,  that  occasion  did  not  require 
within  the  fifty  years  that  the  four  messuages  should  be  taken  down. 
Upon  demurrer  the  court  intimated  an  opinion,  that  if  within  the 
fifty  years  the  houses  should  be  so  repaired  as  to  make  them  com- 
pletely and  substantially  as  good  as  new  houses,  the^  covenant  would 
be  ratified  without  taking  down  the  old  houses  {e). 

A  covenant  to  rebuild  a  house  in  two  years,  and  sufficiently  to 
repair  the  same  and  all  other  buildings  to  be  erected  during  the  term, 
when,  where,  and  as  occasion  should  require,  and  the  same  in  all 
things  sufficiently  repaired,  in  the  end  of  the  term  to  yield  up  to  the 
lessor,  was  followed  by  a  covenant  that  the  lessor  might,  twice  or 
oftener  in  a  year,  enter  to  view  the  condition  of  the  premises,  and  of 
all  want  of  reparations  leave  notice  in  writing  to  repair  within  six 


(«)  Bac.  Abr.  tit.  Cor.  (F.) 

(i)  Lint  ▼.  Norris.  2.  Borr.  a87, 90,  ft  91 . 

(0  Roc  d.  Gcatljr  r.  Piine.     %  Camp. 


500. 


(d)  Honefall  t.  Tcftar.  7  Ttuat.  5S5. 
(r)  Evelyn  t.  Radditb.  7  Tauat.  411. 
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months,  within  which  time  the  lessee  covenanted  to  repair  accord* 
ingly:  Held  that  the  first  covenant  is  not  so  qualified  by  the  last  bat 
that  the  plaintiff  may  declare  on  the  leaving  the  premises  out  of  re- 
pair at  the  end  of  the  term  without  averring  or  proving  six  months 
notice  to  repair  {a). 

The  breaking  of  a  doorway  through  the  wall  of  a  demised  house 
into  an  adjoining  house,  and  keeping  it  open  for  a  long  space  of  time, 
amounts  to  a  breach  of  covenant  to  repair  {b). 

A  tenant  of  a  house  covenanting  to  keep  in  repsnr  the  premises  and 
all  erections,  buildings,  and  improvements  erected  thereon  during  the 
term,  on  yielding  up  the  same  at  the  end  of  the  term,  cannot  remove 
a  veranda  erected  during  the  term  the  lower  part  of  which  is  affixed 
to  the  ground  by  means  of  posts  (r). 

A  court  of  equity  cannot  decree  a  specific  performance  of  a  coft- 
nant  to  repair ;  and  where  an  ejectment  is  brought  by  a  landlord  for . 
breach  of  a  covenant  to  repair,  it  would  seem  that  equity  cannot 
relieve  (rf). 

Accidental  Fife. — A  lessee  of  a  house,  who  covenants  generally  to 
repair,  is  bound  to  rebuild  it,  if  it  be  burned  by  accidental  fire :  so,  if 
the  premises  be  consumed  by  lightning  or  the  King's  enemies,  he  is 
still  liable  (f). 

If,  after  the  expiration  of  a  written  lease,  containing  a  covenant 
by  the  tenant  to  keep  the  premises  in  repair,  he  verbally  agree  to 
hold  over,  paying  an  additional  rent,  (nothing  more  being  expressed 
between  the  parties  respecting  the  terms  of  the  new  tenancy,)  he  is 
presumed  to  hold  under  the  covenants  of  the  former  lease,  as  far  as 
they  are  applicable  to  his  new  situation ;  and  if  the  premises  be 
afterwards  burned  down  by  accidental  fire,  he  is  bound  to  rebuild 
them  (/). 

If  a  lease  contain  a  covenant  by  the  tenant  to  keep  the  premises  in 
repair,  and  a  covenant  to  insure  them  in  a  specific  sum  against  fire, 
on  their  being  burnt  down,  his  liability  on  the  former  covenant  is  not 
limited  to  the  amount  of  the  sum  to  be  insured  under  the  latter  (/). 

Touching  the  progress  of  the  law  as  to  the  accidental  burning  of 
houses,  so  far  as  regards  landlord  and  tenant :  at  common  law  lessees 
were  not  answerable  to  landlords  for  accidental  or  negligent  burning; 
then  came  the  statute  of  Gloucester,  which  by  making  tenants  for  life 
and  years  liable  to  waste  without  any  exception,  consequently  render- 
ed them  answerable  for  destruction  by  fire :  thus  stood  the  law  in 
Lord  Cok^s  time. 

(«)  Wood  ▼,  Day.  7  Taunt.  646.  |  2  Com.  Rep.  6%J,  Bullock  v.  Dommitt.  6 

{i)  Doc  d.  Vickery  v.  Jackfon.    %  Stark.  T.  R.  650.  Dyer.  33.     Poole  v.  Archer.  % 

393-  Show.  401.    Pym  t.  Bbckbum.    3  Vrs.  34. 

(e)  Perry  ▼.  Browiu  a.  Staxk.  403.  Co.  Lit.  37.  a.  n.  z. 

{d)  HiU  T.  Barday.  16  Veiu  40a.  (/)  Digby  v.  Atkinion.  4  Ctmp.  %75' 
(#}  Earl  of  Ckcaterficld  y.  Duke  of  Bolton. 
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But  now  by  the  statute  6  Anne^  ^.31.  the  antient  law  is  restored^ 
and  the  distinction  introduced  by  the  statute  of  Gloucester  between 
tenants  at  will  and  other  lessees  is  taken  away :  for  by  the  6th  section 
of  that  statute  it  is  enacted.  That  no  action,  suit,  or  process  whatso* 
ever  shall  be  had,  maintained,  or  prosecuted  against  any  person  in 
whose  house  or  chamber  any  fire  shall  accidentally  begin,  or  any 
tecompence  be  made  by  such  person  for  any  damage  sufiered  or 
occasioned  thereby  :  and  if  any  action  shall  be  brought,  the  defendant 
may  plead,  the  general  issue  and  give  the  Act  in  evidence  ;  and  in 
case  the  plaintiff  become  nonsuit,  or  discontinue  his  action  or  suitj  or 
if  a  verdict  pass  against  him,  the  defendant  shall  recover  treble  costs. 
Section  7,  provides,  That  nothing  in  the  Act  contained  shall  extend 
to  defeat  or  make  void  any  contract  or  agreement  between  landlord 
and  tenant. 

An  exception  of  accidents  by 'fire  is  now  in  many  cases  (a)  intro- 
duced into  leases  to  protect  the  lessee,  who  would  (as  we  have  seen) 
be  liable  to  rebuild  under  his  covenant  to  repair ;  and  where  {b)  lessee 
of  a  house  and  wharf  covenanted  to  .repair,  accidents  by  fire  excepted  ; 
the  house  was  burned  down,  and  the  lessor  having  insured  received 
the  insurance  money,  but  neglected  to  rebuild,  and  brought  an  action 
at  hw  for  the  rent ;  a  bill  for  an  injunction  till  the  house  was  rebuilt 
was  held  proper. 

But  though  such  exception  will  protect  the  lessee  from  his  cove- 
nant to  repair,  yet  he  is  liable  (as  we  have  also  seen)  to  payment  under 
a  covenant  to  pay  rent,  though  the  premises  be  burnt  down  and  not 
rebuilt  by  the  lessor,  by  which  he  is  deprived  of  all  use  and  enjoy- 
ment of  them  (r). 

There  is  no  equity  in  favour  of  a  lessee  of  a  house,  liable  to  repair^ 
with  the  exception  of  damage  by  fire,  for  an  injunction  against  an 
action  for  payment  of  rent  upon  the  destruction  of  the  house  by 
fir€(^.) 

When  there  is  a  covenant  to  repair  on  the  part  of  the  lessee,  if  he 
pull  down  houses,  no  action  will  lie  against  him  till  the  end  of  the 
term,  for  before  that  period  he  may  repair  them.  But  if  he  cut  down 
timber  or  trees,  covenant  lies  immediately,  for  such  cannot  be  replaced 
in  the  same  plight  at  the  end  of  the  term  (f). 

If  the  covenant  be,  <<it  is  agreed  that  the  lessee  shall  keep  the  house 
demised  in  good  repair,  the  lessor  putting  it  in  good  repair,"  covenant 
lies  against  the  lessor  on  these  words,  if  he  do  not  put  it  in  repair  (f). 
It  has  been  held,  that  if  the  lessor  covenant  to  repair  during  the 
tenn»  if  he  will  not  do  it,  the  lessee  may  repair  and  pay  himself  by 
way  of  retainer  {g) ;  but  ffo//,  C.  J.  doubted  of  this,  unless  there  were 

(c)  Bollock  Y.Dommitt.  6.  T.  R.  651. 
(I)  Brown  ▼.  Qntlter.  Ambl.  619-00. 
(0  BelfonrT.  Weston,  i  T.R.310. 


(0  HoUsapffel  ▼.  Biker.  x8  Yes,  Joa.  1x5. 


(0  F.  N.  B.  145.  K. 
(/)  x£sp.N.P.a78. 
(;)  Beale  and  TayWs  Case.  Z  I^con.  A37.  * 
S.  C.  Cro,  Elis,  %%%. 


856  Of  express  Covenants*  [Chftp.  )C^ 

a  covenant  to  deduct  the  expense  of  the  repairs  from  the  rent :  and 
though  cases  occur  in  the  books,  wherein  it  has  been  thought  b^  some 
of  the  Judges  that  a  lessee  might  expend  part  of  the  rent  in  repairs! 
of  the  premises  if  they  required  repair,  and  might  set  off  such  ex-' 
penditure  in  an  action  either  of  debt  or  covenant  for  rent;  yet  such 
an  opinion  is  erroneous,  for  the  lessor  and  lessee  have  their  respective 
remedies  on  the  several  covenants  contained  in  the  lease ;  and  the 
maxim  of  law  <*  so  to  judge  of  contracts  as  to  prevent  a  mnltiplicitj 
of  suits,''  does  not  apply  {a). 

So  that  the  point  seems  now  to  be  settled ;  for  upon  a  plea  of  nU 
debet  in  an  action  of  debt  for  rent,  the  defendant  cannot  give  in  evi- 
dence disbursements  for  necessary  repairs,  for  he  might  have  had  tich 
venant  against  him  {b). 

Where  notice  of  pulling  down  and  rebuilding  a  party-wall  was 
given  under  the  Building  Act  14  6.  3.  r.  7,  8.  and  the  tenant  of  the 
adjoining  premises,  who  was  under  covenant  to  repair,  finding  it  ne« 
cessary  in  consequence  to  shore  up  his  house,  and  to  puU  down  and 
replace  the  wainscot  and  partitions  of  it,  instead  of  leaving  such  ex-* 
penses  to  be  incurred  and  paid  by  the  owner  of  the  house,  giving 
notice  in  the  manner  prescribed  by  the  Act,  employed  workmen  of  his 
own  to  do  the  necessary  works  and  paid  them  for  the  same:  held,  that 
be  could  not  recover  over  against  his  landlord  such  expenses  incurred 
by  his  own  orders,  and  paid  for  by  htm  in  the  first  instance,  the  land* 
lord  being  made  to  reimburse  his  tenant  only  in  those  cases,  where 
money  has  been  paid  by  the  tenant  to  the  owner  of  the  adjoimng 
house,  for  works  done  by  him  (r)« 

A  covenant  to  repaur  is  a  covenant  that  must  run  with  the  land,  for 
it  affects  the  estate  of  the  term,  and  the  reversion  in  the  hands  of  any 
person  that  has  it  {d). 

Covenant  to  reside  on  the  Premises, — A  covenant  in  a  kase  that  the 
lessee,  his  executors  and  administrators,  shall  constantly  «<  reside  upoa 
the  demised  premises"  during  the  demise,  is  binding  on  the  assignee 
of  the  lessee,  though  he  be  not  named.  Indeed,  the  ist.and  6th  re- 
solutions in  Spencer's  case  are  directly  in  point :  which  resolutions  arc 
ist.  That  when  the  covenant  extends  to  a  thing  in  esse^  parcel  of  the 
demise,  the  thing  to  be  done  by  force  of  the  covenant  is  quodam  modp 
annexed  and  appurtenant  to  the  thing  demised  and  shall  go  with  the 
land,  and  shall  bind  the  assignee,  although  he  be  not  bound  by  ex- 
press words :  6th«  That  if  lessee  frar  years  covenant  to  repair  the 
houses  during  the  term,  it  shall  bind  all  others  as  a  thing  which  is  ap- 
purtenant, and  goeth  with  the  land,  in  whose  hands  soever  the  term 
shall  come,  as  vrell  those  who  came  to  it  by  act  of  law,  as  by  the  ast 


(a)  Smith  t.  Maplcback*     z  T.  R,  441, 
446. 

(jk)  Bun.  N.  p.  176. 


(()  RobiimB¥.Lcwtt.io£asc.SS7* 
{fy  Buckkyv.Pirk.  zSalk.117. 
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of  the  party ;  for  all  is  one,  having  regard  to  the  lessee.  And  if  the 
law  should  not  be  such,  great  prejudice  might  accrue  to  him ;  and 
reason  requires  that  they  who  shall  have  the  benefit  of  such  covenant 
when  the  lessor  ihakes  it  with  the  lessee,  should  on  the  other  side  be 
bound  by  the  like  covenant,  when  the  lessee  makes  it  with  the  les* 
sor  (a). 

So  where  ji.  gave  by  will  his  tenant-right,  which  he  held  by  leascy 
to  B.^  but  not  to  dispose  of,  nor  sell  it ;  and  if  he  refused  « to  dwell 
there  or  keep  it  in  his  own  possession,"  then  that  C.  should  have  his 
<<  tenant-right  of  the  farm."  B,  having  borrowed  money,  left  the 
title-deeds  with  his  creditor  as  a  security,  and  confessed  a  judgment 
to  secure  the  money ;  and  having  also  given  a  judgment  to  another 
creditor  who  issued  an  execution  against  him,  the  sheriff  sold  the  lease 
to  the  creditor  with  whom  the  deeds  were  deposited,  he  paying  the 
debt  of  the  plaintiff  in  the  execution :  and  B,  having  left  the  premises 
and  ceased  to  dwell  there  on  the  day  of  the  execution,  before  the  sheriff 
entered :  it  was  holden  that  C.  the  remainder-man  was  entitled  to 
enter,  for  that  the  acts  of  B.  amounted  to  a  voluntary  departing  with 
the  estate  {6). 

Not  io  permit  particular  Trades  to  he  carried  0/1.— In  leases  of  tene- 
ments, especially  in  towns,  a  covenant  is  frequently  inserted  to  re- 
strain the  lessee  from  carrying  on,  or  assigning  the  houses  to  persons 
carrying  on,  obnoxious  trades,  and  also  from  having  or  permitting  any 
sale  of  furniture  in  the  house :  a  precaution  which  becomes  very  ne- 
cessary, not  merely  from  the  injury  which  may  otherwise  be  done  to 
the  premises,  but  likewise  from  the  respectability  being  lessened,  and 
the  good-will  of  them  being  thereby  diminished  (c). 

If  the  lessee  of  a  house  covenant  not  to  lease  the  shop,  yard,  or 
other  thing  belonging  to  the  house,  to  one  who  sells  coals,  nor  that  he 
himsielf  will  sell  coals  there,  and  afterwards  he  lease  all  the  house  to 
one  who  sells  coals,  he  has  broken  the  condition  (d). 

Where  the  lessee  of  a  house  and  garden  for  a  term  of  years  cove- 
nanted not  to  use  or  exercise  any  trade  or  business  whatever ;  and  af- 
terwards assigned  the  lease  to  a  schoolmaster^  who  carried  on  his  busi- 
ness in  the  house ;  the  assignment  was  held  to  be  a  breach  of  the  co- 
venant (e). 

Schedule  of  the  Goods.--  In  case  of  the  lease  of  a  house,  together  with 
the  goods«  it  is  usual  (as  we  have  before  mentioned)  to  make  a  sche- 
dule thereof  and  affix  it  to  the  lease,  and  to  have  a  covenant  from  the  . 
lessee,  to  re-deliver  them  at  the  end  of  the  term  i  for  without  such 
covenant  the  lessor  cah  have  no  remedy  but  trover  or  detinue  for  them 

(0  Roe  d.  Hanter  ▼.  OiUicn.  s  T.  R.  133- 

X4X- 
(d)  Bie.  Abr.  tit.  Conifitioii.  (0.) 

(0  Docd.Bithv.Kediiic.xM.ftS.95f 


(s)  Tstem  ▼.  Chafliib  S  H.BL  133. 
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after  the  lease  is  ended :  for  as  the  law  does  not  create  any  coyeaant 
upon  such  personal  things,  an  express  covenant  becomes  necessary  (0). 

To  surrender  the  Land  fir  the  purpose  of  Building, — ^Where  a  lease 
contained  a  covenant,  that  if  the  lessor  should  be  desirous  during  the 
terra,  to  take  all  or  any  part  of  the  land  for  building  thereon,  it  shouM 
be  lawful  for  her  to  come  into  and  enter  upon  all  or  any  part,  to  make 
suck  buildings  as  she  should  think  proper,  and  to  do  all  neeessary  acts 
without  interruption  by  the  lessee,  provided  she  gave  six  months'  no* 
tice  of  such  intention,  it  was  held  that  the  lessor  having  agreed  wiib  a 
third  person  to  the  terms  of  a  buHding  contract,  might  give  six  months 
notice  of  her  intention  to  take  the  whole  land  for  building  (^)» 

Covenant  not  to  assign, — A  covenant  not  to  assign,  and  a  proviso  of 
se- entry  in  case  the  lessee  do  assign,  are  generally  contained  in  leases. 
The  landlord  relies  perhaps  on  the  tenant's  honesty ;  or  he  approves 
of  lus  skill  in  farming,  and  thinks  that  he  will  take  more  care  of  the 
farm  than  another;  and  therefore  he  has  a  right  to  guard  against  the 
event  of  the  estate's  falling  into  the  hands  of  any  other  person,  who 
may  not  manage  it  so  well  as  the  original  tenant :  indeed  it  is  but 
reasonable  that  a  landlord  should  exercise  his  judgment  with  respect 
to  the  person  to  whom  he  trusts  the  management  of  his  estate  ^  a  co- 
venant, therefore,  not  to  assign  is  legal,  and  covenants  to  that  efiect 
are  frequently  inserted  in  leases  (r). 

But  under  an  agreement  for  a  lease  the  lessor  is  not,  without  express 
stipulation,  entitled  to  a  covenant  restraining  alienation  withoyt  li- 
cense ;  as  a  proper  and  usual  covenant  (J). 

The  power  of  assignment  is  incident  to  the  estate  of  a  kssee  wiA- 
out  the  word  <<  assigns"  unless  expressly  restrained;  and  such  re- 
straints on  alienation  are  construed  with  jealousy  (#). 

If  a  lessee  for  years  covenant,  that  if  he,  his  executors,  or  asugns 
alien,  it  shall  be  lawful  for  the  lessor  tore-enter:  it  seems  this  is  a 
good  condition,  and  not  a  covenant  only ;  and  the  lessor  nay  take  it 
as  either  a  covenant  or  a  condition^  but  not  as  both  (/). 

A  clause  in  the  lease  in  these  words,  Provided*  always  and  it  is  fur- 
ther covenanted,  that  the  lessee  shall  not  assign  his  term  to  any  other, 
except  to  the  lessor,  paying  as  much  as  another,  and  that  if  the  lessor 
will  not  have  it,  then  the  lessee  may  alien  it  to  none  except  his  mo- 
ther or  his  son,  was  held  to  be*  a  good  Condition  to  defeat  the  estate, 
for  <'  provided  always  "  implies  a  condition,  if  there  be  not  words  sub- 
sequent  which  may  peradventure  change  it  into  a  covenant;  as  where 
there  is  another  penalty  annexed  to  it  for  non-perfermance  (g). 


(if)  Bac.  Abr.  tic.  Corenant«  (B.) 

(h)  Doe  d.  Lady  WUaon  ▼.  Abel.  4  M.  &  S. 

54*. 

^  («)  Roc  4«  Hunter  v.Gillicn.  a  T.IU  133- 


(d)  Church  ▼.  Brown.  25  Vet.  aj8. 
(0  Church  V.  Brown.  25  Vet.  t64-5» 
(/)  Shep.  Touch.  1S4.  n..s. 
Cr)  Simpton  v.  TittenlL  Cio.  Elis.  M^ 
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If  a  lease  contain  a  conditioq  that  the  lessee  shall  not  assign  with- 
out license3  and  the  lessor,  after  notice  of  the  assignment  without 
iicensei  accept  of  rent  from  the  assigneci  he  dispenses  with  the 
tondition  [a). 

For  it  is  to  be  observed^  that  where  the  lease  is  ipso  facto  void  by 
the  condition,  no  acceptance  of  rent  after  can  make  it  have  a  con- 
tinuance [b) ;  otherwise  it  is  of  a  lease  voidable  by  entry ;  because 
the  acceptance  of  rent  cannot  make  a  new  lease  and  the  old  one  was 
determined;  but  the  acceptanl:e  of  rent  in  the  latter  case  is  a  suiEcient 
declaration  that  it  is  the  lessor's  will  to  continue  the  lease,  for  he  is  not 
entitled  to  the  rent  but  by  the  lease  (r).  But  the  acceptance  of  rent 
after  a  condition  broken,  without  notice  of  the  breach,  is  not  a  conti- 
nuancy  of  the  estate;  except  the  condition  be  of  such  a  nature  as  to 
be  equally  within  the  conusance  of  both  lessor  and  lessee  {d). 

If  a  man  lease  a  house  and  land>  upon  condition  that  the  lessee 
shall  not  parcel  out  the  land,  nor  any  part  thereof  from  the  house, 
and  afterwards  the  lessee  leases  the  house  and  part  of  the  land  to  one, 
and  leases  the  residue  of  the  land  to  another,  this  is  a  breach  of  the 
condition;  for  by  the  word  «  parcelling''  is  intended  a  division  or 
separation  of  the  land  from  the  house;  it  was  therefore  adjudged  that 
the  first  grant  was  a  breach  of  the  condition,  because  every  division 
and  sererance  of  the  house  and  land  is  within  the  words  and  intent  of 
the  condition  (f ).  But  if  the  lessor  afterwards  accept  of  rent,  it  will 
bar  his  entry  for  the  condition  broken.  For  where  a  lease  for  years 
Was  made,  upon  condition  to  be  void  if  the  lessee  assigned  over  the 
term ;  he  afterwards  made  an  assignment,  and  the  lessof,  knowing 
it,  accepted  the  rent :  adjudged,  that  this  would  not  make  the  lease 
good,  because  it  was  absolutely  void  before  the  acceptance  [f). 

Where  the  cojenant  was  not  to  assign  the  whole  ot  any  part  of  the 
lands  demised  without  the  lessor's  consent,  and  the  lessor  entered 
into  part  himself,  and  then  the  lessee  assigned ;  this  was  held  to  be  a 
breach  of  the  covenant,  notwithstanding  the  lessor's  entry  [g). 

I£  the  lessee  reserve  the  rent  to  himself  on  granting  over,  it  is  an 
under-lease  and  not  an  assigiiment,  though  he  parts  with  the  whole 
term :  for  what  cannot  be  supported  as  an  assignment,  shall  be  good 
as  an  onderJease  against  the  party  granting  it  {h)^ 

So  where  the  covenant  was  « That  the  lessee  should  not  assign 
^*  over  hb  term  without  the  lessor's  consent  first  had  in  writing," 
and  the  lessee  devised  the  term  without  any  such  consent  obtained ; 


(«)  Mulcmy  t.  Eyres.  Cro.  Car.  511. 
Hirne  r.  OnralL  Cro.  Elix.  57^.  Roe  d. 
OregsoD  ▼•  Hansion.  a  T.  R«  4^. 

(^)  Go.  Lit.  %is*  n.  Jones  d.  Cowper  ▼. 
Verney.  MTilles.  169. 

(0  I^oe  d.  Sinipton  ▼.  Butcher.    Doug.  50. 
Silisbuiy  d.  Co^e  v.  Kurd.  Cowp.  jfi%, 
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(d)  Harney  ▼.  Onrald.    Cro.  Elia.  553. 
Roe.  dj  Gregson  t.  Harrison.  %  T.  R.  415* 

(e)  BacAbt.  tit.  Conditions.  (O.) 
(/)  Marsh  v.  Curteys.  Cro.  Eliz.  jaSj 
(^)  Collins  ▼.  SiUye.  Style.  265. 

(i)  Poultney V.Holmes.  iStr.405.  Hol- 
fordv.  Hatch.  Doug.  183-7- 
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this  was  bdd  not  to  be  such  an  assignment  as  was  a*  breach  of  the 
covenant  (a). 

But  whether  k  would  be  so  held  at  this  day,  may  well  be 
doubted  {b). 

If  a  lessee  for  years  covenant  not  to  alien  without  licence  of  the 
fessor,  under  penalty  of  forfeiting  the  lease,  and  he  afterwards  alien 
without  licencci  equity  will  not  relieve  him  {e). 

But  if  a  condition  be  to  do  such  an  act,  and  the  lessor  discharges 
him  of  part,  the  whole  condition  is  destroyed ;  as  if  a  condition 
be  to  plough  his  land,  ox  build  his  house,  and  he  discharges  him  of 

part(i}- 

So  where  the  lessor  license  his  lessee  to  alien  part,  he  may  alien 

the  reudue  without  licence ;  for  the  lessor  cannot  enter,  because  if 
he  should  enter  for  the  condition,  he  should  enter  upon  the  entire, 
as  it  was  limited ;  and  if  he  should  enter  upon  the  entire,  he  would 
, destroy  that  which  he  had  licensed  to  be  aliened,  which  he  can- 
not do  {e). 

Indeed,  on  a  proviso  that  the  lessee  and  his  assigns  shall  net  alien 
without  licence,  if  the  lessor  give  licence,  the  condition  is  entirely 
destroyed,  and  the  assignee  may  afterwards  assign  or  demise  the 
whole  or  any  part  of  the  term  without  licence.  But  it  is  otherwise 
^  a  devise  of  the  term,  for  that  would  have  been  a  breach  of  the 
condition* 

So,  if  a  lease  be  upon  condition,  that  the  lessee  or  his  assigns 
shall  not  alien,  unless  to  his  brother  :  if  the  lessee  assign  his  term  to 
bis  brother,  it  seems  he  shall  not  be  restrained  by  the  condition  (/). 

A  proviso  in  a  lease  for  re-entry  upon  assignment  by  the  lessee, 
his  executors,  administrators,  or  assigns  without  licence,  ceases  by  as- 
signment  with  licence,  though  to  a  particular  individual  {g). 

But  if  a  lease  be  upon  condition  to  husband  and  wife,  that  if  it 
come  to  any  other  hand  than  their  own,  and  their  issues,  the  lessor 
shall  re-enter  if  the  husband  die,  and  the  wife  takes  another  husband, 
the  lessor  shall  re-enter  {b). 

So,  also^  if  the  lease  contain  a  proviso,  that  the  lessee,  his  exe- 
cutors, or  administrators,  shall  not  set,  let  or  assign  over  the  whole 
or  any  part  of  the  demised  premises  without  licence  in  writing  on 
pain  of  forfeiting  the  lease,  the  administratrix  of  the  lessee  cannot 
under-let  without  incurring  a  forfeiture.  A  parol  licence  to  let  part  of 
the  premises  does  not  discharge  the  lessee  from  the  restriction  of  such 


.  («)  Fox  V.  Swann.  Stjie.  481-3. 

{k)  Dumper  v.  Symt.  Cro.  £Us.  8i5«>i6. 
Koe  d.  Gregson  v.  Harriton.  ft  T.  R.  415. 
(f)  Wafer  ▼.  Mocato.  10  Mod.  ii%. 
Id)  Com.  Dig.  UL  Conditkm.  (g)  z  Roll 

4^1.1. 47*5^ 
(/}  Ibid.  L  4ft,  DiioqKr  v.  Syns.  Cto* 


Eliz.  81J-16.  Obad  ▼.  Btirdwidc  Cro. 
Elis.  460.  Jonec  v.  Jooet.  kt  Vet.  i86-i9<* 

(/)  Com* D«. tit. Cooditian.  (F.)  zKoD. 
4ftft.  L  lOb 

(g)  Bnimmdl  ▼.  Macphenon.    Z4  Vcs* 

173- 
(h)  Con,  Digk  m  miti,  {Q.) 


Sect.  IL]  Ofes^resi  Cwenants.  261 

«  proviso:  for  at  the  party  is  charged  by  a  sufficient  writing,  so 
-must  he  be  discharged  by  a  sufficient  writing,  or  something  of  as  high 
an  authority,  agreeable  to  the  maxim  unum  quodque  dissolvitur  eo  liga* 
•mine  quo  ligatur  (a). 

If  a  lease  be  made  to  a  man  and  his  assigns  for  twenty-one  years 
provided  that  he  shall  not  assign,  the  proviso  being  repugnant  to  the 
premises  is  void  ;  but  it  would  have  been  good,  if  the  word  «<  assigns'* 
had  been  omitted  (b). 

A  proviso  agaiinst  assignment  without  licence  in  a  lease  to  a  lessee^ 
his  executors,  administrators,  and  assigns,  is  not  repugnant,  the  con- 
struction being  such  assigns  as  he  may  lawfully  have^  viz.  by  licence^ 
or  by  law,  as  assignees  in  bankruptcy  (r). 

Where  a  lessee  covenanted  that  neither  he  nor  his  executors  or  ad« 
ministrators  would  assign  the  term  without  the  lessor's  consent,  with 
a  power  of  re-entry  to  the  lessor  in  such  case,  and  that  the  lease 
should  be  void;  the  lessee  died,  his  executor  entered  and  afterwards 
became  a  bankrupt,  and  the  lease  was  assigned  over  by  the  assignees 
under  his  commission  for  a  valuable  consideration  to  the  plaintiff^ 
who  brought  his  bill  in  equity  to  be  relieved  against  the  proviso,  and 
to  stay  proceedings  in  an  ejectment  brought  against  him  upon  it : 
Lord  Macclesfield  held  clearly  that  the  assignment,  being  done  by  the 
authority  of  a  statute,  would  supersede  any  private  agreement  be-t 
tween  the  parties,  and  that  the  assignment  by  the  assignee  was  no 
breach  of  the  condition  {tt). 

But  though  bankruptcy  superseded  an  agreement  not  to  assign  with- 
out licence,  that  has  been  held  only  in  favour  of  general  creditors  ; 
and  where  there  is  no  actual  lease,  but  it  rests  upon  agreement  to 
grant  a  lease,  an  individual  cannot  have  a  specific  performance  in  op- 
position to  such  proviso,  and  it  is  very  doubtful  whether  the  general 
assignees  could  obtain  it,  even  if  there  was  no  such  provision  [e). 

Although  conditions  in  restraint  of  alienation  are  legal  and  usual, 
courts  of  law  have  always  held  a  strict  hand  over  such  methods  of 
defeating  leases,  and  have  countenanced  very  easy  modes  of  putting 
an  end  to  them  {/), 

Therefore  when  the  words  of  the  condition  were  "Tliat  the 
<<  lessee,  his  executors  or  administrators,  shall  not  at  any  time  or 
«*  dmes  during  this  demise,  assign,  transfer^  or  set  over,  or  other- 
<<  wise  do  or  put  away  this  present  indenture  of  demise,  or  the  pre- 
«<  mises  hereby  demised,  or  any  part  thereof;"  it  was  held  that  this 
condition  was  not  broken  by  an  under-lease ;  for  that  <<  assign, 
^  transfer,  and  set  over,**  were  mere  words  of  assignment,  where- 


(a)  Roc  d.GfegMD  ▼.Hirriion.  4T*R.4»5. 
(h)  Sbep.  Touch.  113.  n.  i. 
(*)  WeathcnU  ▼.  Geering.  iiVe8.504. 
CO  JBLoe  d.  Hunter  v.  OaUien.  a  T.  R. 


133*136. 

(c)  WeadienU  v.  Ocering.  11  Vet.  504. 
(/)  Cruioe  d.  Blencowe  v.  Bugby,  a  BL IC 
747.  S«C.aWUi.335« 
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as  the  present  was  an  under-leasei  [the  words^  ^*  demise  orer"  were 
omitted  in  the  proviso ;]  and  that  devising  a  term^  [see  Bac.  Jir. 
tit.  Can£iions^  O.]  or  the  lessee  becoming  a  bankrupt,  or  dying  in- 
testate,  would  be  <<  a  doing  and  putting  away  the  lease  ;**  so  being 
in  debt,  by  confessing  a  judgment  and  having  the  term  taken  in  exe- 
cution, was  the  like :  but  that  none  pf  these  amounted  to  a  breach  of 
this  condition  {a). 

So,  upon  the  principle  of  one  of  the  grounds  of  adjudication  in  the 
preceding  case,  it  has  been  held,  that  a  lease  taken  in  ezeoution  on  a 
warrant  of  attorney  to  confess  a  judgment  given  by  the  lessee  u  not 
a  forfeiture  of  the  leasCf  under  a  covenant  by  such  lessee  **  not  to  let, 
set,  assign,  transfer,  make  over,  barter,  exchange,  or  otherwise  part 
with  the  indenture,"  &c, ;  for  a  distinction  is  to  be  taken  between 
those  acts  which  a  party  does  voluntarily,  and  those  that  pass  in  invi-^ 
turn:  of  which  latter  class  is  the  one  in  question  {i). 

But  where  it  appears  that  the  warrant  was  executed  for  the  express 
purpose  of  getting  possession  of  the  lease,  the  maxim  applies,  that 
that  which  cannot  be  done  per  eRrecHtm^  shall  not  be  Aoncper  Miquum  9 
in  such  case,  therefore,  it  being  in  fraud  of  the  covenant,  the  iand« 
lord  may,  under  a  clause  of  re-entry  for  breach  of  the  condition, 
recover  the  premises  in  an  action  of  ejectment  from  a  purchaser 
under  the  sheriff's  sale  (^). 

\91^re  a  lease  contained  a  proviso  for  re-entry  in  case  the  tenant 
should  demise,  lease,  grant  or  let  the  demised  premises,  or  any  part 
or  parcel  thereof,  or  convey,  &c.  to  any  person  whomsoever  for  all 
or  any  part  of  the  teriPf  and  the  defendant  agreed  with  a  person  to 
enter  into  partnership  with  him,  and  that  he  should  have  the  use  of 
some  part  of  the  premises  txclmvely^  and  of  the  rest  jointly  with  tho 
defendant,  and  accordingly  let  him  into  possession :  held  that  the 
lessor  was  entitled  to  re-enter  {4)^ 

If  a  covenant  not  to  assign  contain  an  exception  in  favour  of 
assignment  by  will,  sembk  that  executors  claiming  under  the  will  are 
not  within  the  exception  so  as  to  be  at  liberty  to  sell  for  payment  of 
debts  {e). 

A  covenant  that  the  lessee  his  executors  or  administrators  shall  not 
assign  does  not  bind  his  assignees  [f\ 

A  covenant  not  to  under-let  any  part  of  the  premises  is  not  brcAea 
by  taking  in  lodgers  {g). 

Where  a  lessee  covenanted  that  he,  his  executors,  administrators  or 


(«)  Crusoe  d.  Blencowe  v.  Bagby*   %  BL 
R.  767.  S.  C.    %  Will.  335. 

(Jk)  Doe  <L  Mitchinioa  t.  Carter,  8  T.  R. 

(()  S.  C.  Ibid.  300. 


{d)  Roe  d.  Diiigky  ▼•  Sales,    i  M.ft  S. 

197. 
(#)  Lloyd  ▼.  Crispc.  5  TaoBC  249- 
(/)  Doe  d.  Cheere  v.  Smith,  j  T«uat.  795* 

S.  C.  X  Man.  359. 
(x)  Doc  d.  Pitt  v.LaoHiig.  4  Caal^  n'^V 
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assign^  would  not  assign  the  indentture,  or  bis  or  their  interest 
thereioj  or  assign  the  premises  to  any  person  whatsoever,  without 
consent,  and  the  lessee  deposited  the  lease  as  a  security  for  money 
borrowed  and  became  bankrupti  and  the  lease  was  sold  by  direction 
of  .the  Chancellor  to  pay  that  debt;  it  was  held  that  the  assignees 
ttDder  that  commission  might  assign  the  lease  to  the  vendee  without 
consent  of  the  lessor  {a). 

Where  one  leased  for  ai  years  if  the  tenant^  his  executors,  &c. 
shottU  JO  long  continue  io  inhabit  and -dwell  in  the  farm-house^  and  actually 
^eitpj  the  landf  isfc,  and  not  let  or  assign  over  the  lease,  held  that  the 
tenant  having  become  bankrupt,  atid  his  assignees  having  possessed 
themselves  of  the  premises,  and  sold  the  lease,  and  the  bankrupt 
being  out  of  actual  possession  and  occupation  of  the  farm^  the  lessor 
nught  maintsdn  an  ejectment  {b). 

An  assignment  by  operation  of  law  is  not,  it  should  seem  a 
breach  of  a  general  covenant  of  this  nature :  the  landlord,  therefore, 
does  well  to  protect  himself  as  far  as  he  can  by  the  particularity  of  the 
words  contained  in  bis  covenant  (c). 

lluis  a  proviso  in  a  lease  that  the  landlord  shall  re-enter  on  the 
tenant's  cemmitdng  an  act  of  bankruptcy  whereon  a  commission 
shall  issttCf  is  good  \  for  it  is  a  proviso  not  <:ontrary  to  any  express 
law,  or  to  reason,  or  public  policy ;  and  the  landlord  in  such  case 
parts  with  his  term  on  account  of  his  personal  confidence  in  his  tenant, 
which  is  manifestly  the  case  in  all  leases  where  clauses  against  aliena- 
tion are  inserted  {c). 

Where  there  is  a  right  of  entry  given  for  assigning  or  underletting, 
if  a  person  is  found  on  the  premises,  appearing  as  the  tenant,  it  is 
printd  facie  evidence  of  an  underletting  sufficient  to  call  upon  the 
defendant  to  shew  in  what  character  such  person  was  in  possession, 
whether  as  tenant,  or  servant  to  the  lessee  [d). 

But  in  a  recent  case  where  an  ejectment  was  brought  on  a  clause 
of  re«entry  in  case  the  tenant  should  assign,  set  over  or  otherwise 
let  the  demised  premises,  it  was  held  not  to  be  sufficient  to  prove  the 
defendant  a  stranger  in  possession  of  .the  demised  premises,  and  his 
declaration  that  they  were  demised  to  him  by  another  stranger  {e). 

In  an  action  by  a  vendor  of  a  lease  against  a  purchaser  for  not  com- 
pleting his  purchase,  which  lease  contained  a  restriction  against 
alienatiottt  it  is  incumbent  on  the  defendant  to  prove  that  he  has 
obtained  the  lessor's  consent  to  the  assignment  (/ ). 

Covenant  io  imure^-'^h  covenant  in  a  lease  of  a  house,  to  insure 
daring   the   term  to  a  given  amount  in  some  sufficient  insurance 


(«)  Doe  d.  Goodbchere  ▼.  Bevaiu  3  M.  & 

(i)  Doe^Lockvood  v.  Cbilc.  8  Eist.  185. 
(r)  Roc  d.  Huatcr  ▼.  Gallicrs.   »  T.  R. 
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oflEicef  18  not  vend  for  uncertainty ;  but  meant  that  die  (nrenfiaea  doll 
be  insured  against  fire  in  some  office  where  such  insurances  are 
usually  efiected  {a). 

Where  a  lease  contained  a  covenant  to  insure  and  keep  insured  a 
specified  sum  of  money  upon  the  premises,  and  the  lessee  efiected 
such  insurancci  the  policy  containing  a  memorandum,  that  in  case  of 
the  death  of  the  assured,  the  policy  might  be  continued  to  his  per* 
sonal  representatiTe,  provided  an  indorsement  to  that  efiect  was  made 
upon  it  vntbin  three  months  after  his  death,  and  the  lessee  died,  and 
an  indorsement  continuing  the  policy*  to  his  personal  representative 
was  made  i^er  the  expiration  of  three  months  from  the  time  of  his 
decease :  it  was  held  that  there  was  no  breach  of  the  covenant  to  keep 
the  premises  insured  {b). 

Construction  of  covenants ^  Cffr. — A  covenant  in  an  indenture  of  lease 
for  twenty-one  years  from  Michaelmas^  that  the  tenant  should  not, 
during  the  term,  cut  down  any  of  the  coppice  of  less  than  ten  years' 
growth,  or  at  any  unseasonable  time  of  the  year,  but  at  the  end  of 
the  term  the  landlord  agreed  to  pay  to  the  tenant  the  value  of  all  such 
growth  of  coppice  as  should  be  then  standmg  and  growing }  was  held 
accordii^  to  its  grammatical  construction  (uncontrolled  by  any  other 
part  of  the  instrument  shewing  a  difiierent  intent)  to  bind  the  land* 
lord,  to  whom  the  words  of  the  covenant  were  to  be  attributed,  to 
pay  the  tenant  for  the  value  of  all  the  coppice  of  less  than  ten  years' 
growth  left  standing  on  die  demised. premises  at  the  end  of  the  term; 
though  no  special  consideration  appeared  on  the  face  of  the  deed  for 
the  landlord's  agreeing  to  make  a  compensation  to  the  tenant  for  the 
value  of  such  part  of  the  coppice,  which  the  tenant  was  not  entitled 
to  cut.  One  judge,  who  dissented,  thought  that  the  words  "such 
growth''  referred  to  a  growth  of  ten  years,  though  inaccurately 
expressed ;  founded  on  a  strong  presumpnon  of  the  meaning  of  the 
parties,  as  gathered  from  the  restriction  on  the  tenant  not  to  cut  cop- 
pice of  less  than  ten  years'  growth ;  and  to  the  period  of  the  year 
when,  the  tenancy  would  end ;  which  was  before  the  cutting  seasoiv 
but  after  a  portion  of  the  coppice  would  be  of  ten  years'  growth  (r). 

The  assignor  in  a  deed  of  assignment  of  a  lease,  after  reciting  the 
original  lease  granted  to  another  for  the  term  of  ten  years,  which  by 
mesne  assignments  had  vested  in  him,  and  that  the  plaintiff  had  eon* 
tracted  for  the  absidute  purchase  of  the  premises,  bargained,  sold, 
assigned,  transferred,  and  set  over  the  same  to  the  plaintiff,  fat  and 
during  all  the  rest,  &c.  of  the  said  term  of  ten  years,  in  as  ample 
manner  as  the  assignor  might  have  held  the  same,  subject  to  the  pay- 
ment of  rent  and  performance  of  covenants ;  and  then  covenanted 

(tf)  Doe  d.  Pitt  V.  Sbewia*  5  Camp.  134.  I      («)  Love  v.  Pues.  13  Eait.  80» 
if)  Poc  d.  Pitt  v«  Lamiast  4  Camp.  73.   I 
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that  it  was  a  good  and  subsUttng  lease^  Fsdid  in  law,  in  and  for  the  said 
premises  thereby  assigned,  and  not  forfeited,  &c.  or  otherwise  deter- 
mined, or  become  void  or  voidable.  It  was  held  that  the  generality 
of  this  covenant  for  title,  which  was  supported  by  recital  of  the  bar- 
gain for  an  absolute  term  of  ten  years,  was  not  restrained  by  other 
covenants  which  went  only  to  provide  for  or  against  the  acts  of  the 
assignor  himself  or  those  who  claimed  under  him :  such  as,  ist,  a 
covenant  against  incumbrances,  except  an  under-lease  of  part  by  the 
assignor  for  three  years ;  adly,  for  quiet  enjoyment ;  3dly,  for  fur- 
ther assuratice :  and  therefore  where  it  appeared  that  this  original  lease 
was  for  ten  years,  determinable  on  a  life  in  being,  which  dropped  be- 
fore the  ten  years  expired,  though  not  till  after  the  covenant  of  the 
assignor,  it  was  held  that  the  assignee  might  assign  a  breach  upon  the 
absolute  covenant  for  title  {a)» 

In  the  execution  of  an  agreement  for  a  lease  with  proper  covenants, 
the  party  has  a  right  to  such  covenants  as  arise  out  of  the  general 
well-known  practice  as  to  such  leases ;  and  not  contradicting  the  in- 
cidents of  the  estate  belonging  to  a  lessee  ^  one  of  which  is  the  right 
to  have  the  estate  without  restraint,  beyond  what  is  imposed  upon  it 
by  operation  of  law ;  unless  there  is  an  express  covenant  for  more. — 
Where  there  is  an  agreement  of  this  kind,  the  law  implies  what  are 
proper  covenants,  as  connected  with  the  character  aiid  title  of  the 
lessor  (a). 

Where  a  man  entitled  to  an  estate  of  inheritance  agrees  to  make 
leases  with  a  covenant  for  perpetual  renewal,  each  lease  to  contain  the 
same  covenant  for  ever,  the  agreement  must  be  carried  into  execu- 
tion {b). — ^But  an  agreement  for  a  lease  with  a  covenant  for  perpetual 
renewal  at  a  fixed  rent,  of  church  lands,  renewable  upon  fines  con- 
tinually increasing,  was  decreed  to  be  delivered  up  on  the  ground  of 
surprise,  neither  party  understanding  the  eflFect  of  it  {b). 

Where  a  lease  contained  many  covenants  on  the  part  of  the  lessee; 
and  after  such  covenants,  a  proviso  «  that  if  all  or  any  of  the  cove- 
nants hertinajUr  contained  on  the  part  of  the  lessee  shall  be  broken,  it 
shall  be  lavirf  ul  for  the  lessor  to  re-enter,*'  and  there  were  no  covenants 
on  the  part  of  the  lessee  after  the  proviso ;  but  only  a  covenant  by  the 
lessor  that  the  lessee  performing  all  and  every  the  covenants  hertinbefire 
contained  on  his  part  to  be  performed,  &c«  should  quietly  enjoy :  it 
was  held  chat  the  lessor  could  not  enter  for  a  breach  of  covenant,  for 
that  the  proviso  was  restrained  by  the  word  herdrufier  to  subsequent 
covenants^  and  though  there  were  none  such,  yet  the  court  could  not 
reject  the  word  (r)» 

Conditian  to  re-tnUr  on  rnn-pajnunt  of  Rent. — A  condition  that,  if  the 

(«)  Barton  t.  Fiugenld.  15  East.  53a       I      (<)  Doe  d.  Spencer  ▼•  Godwin.  4  M.&  S. 
(0  WiUao  Y.  WUU&  x6  Ves.  7»,  84.        I  a6j. 
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rent  be  behind  by  the  space  of  any  girea  time  after  the  day  prescribed 
for  payment,  the  lessor  shall  re-enter,  is  good ;  and  «ach  condition  is 
not  saved  by  the  attendance  of  the  lessee  with  the  rent  merely  on  the 
first  day  of  payment,  for  if  the  lessor  be  not  then  there  to  receiTe  if, 
the  lessee  must  equally  attend  on  die  last  day  (a). 

If  a  lease  be  made  rendering  rent,  on  condition,  that  if  the  rent  be 
not  paid  within  twenty  days,  die  lessor  shall  re-enter,  and  the  rent 
is  not  pud ;  in  this  case  the  condition  is  broken  (ii),  but  the  lessor 
cannot  enter  until  he  has  made  a  legal  demand ;  and  if  he  die  before 
he  do  it,  his  heir  shall  nerer  take  advantage  of  that  breach,  but  is  <fis- 
diarged  for  erer  (^). 

Nobody  can  have  the  re-entry  but  he  who  should  have  the  rent  were 
there  no  lease;  and  so  is  the  very  text  of  Littleion,  Co.  Lk.  113.  /. 
346,  347.  by  construcdon  therefore  it  must  be  so.  As  to  demand,  a 
clause  of  re-entry  is  required  (in  the  principal  case,  which  was  a  lease 
under  a  power)  as  a  security  for  rent ;  demand  is  requisite  both  by 
common  law  and  statute  i  a  clause  of  re-entry  will  never  be  allowed 
to  operate  further  than  as  a  security  for  rent  {c). 

A  material  dificrence  subsists  between  a  remedy  by  re-entry  and  a 
remedy  by  distress,  for  die  non^paymept  of  rent.  Where  the  remedy 
is  by  way  of  re-entry  for  non-payment,  an  actual  demand  must  be 
made  previous'  to  the  entry,  otherwise  it  is  tortious,  and  trespass 
would  lie,  because  a  condition  of  re-entry  is  in  derogation  of  the  grant, 
and  the  estate  at  law,  being  once  defeated,  is  not  to  be  restored  by 
any  subsequent  payment:  but  a  notice  of  distress  is  of  itself  a  de- 
mand {d). 

But  where  the  power  of  re-entry  is  given  to  the  lessor  for  non-pay- 
ment without  any  farther  demand,  there  it  seems  that  the  lessee  has 
undertaken  to  pay  it,  whether  it  be  demanded  or  not,  and  no  pre- 
sumption in  his  favour  can  arise  in  this  case,  because,  by  dispensing 
with  the  demand,  he  has  put  himself  under  the  necessity  of  making 
an  actual  proof  that  he  was  ready  to  tender  and  pay  the  rent.  It 
would,  however,  be  adviseable  for  the  lessor  even  in  this  case  to  de- 
mand the  rent,  as  the  payment  riiould  be  on  the  land,  provided  no 
place  is  fixed  for  the  purpose,  and  a  tenant  may  be  prepared  to  prove 
that  he  was  on  the  land  the  day  the  rent  became  due,  ready  to  pay  (t). 

Also  as  to  the  necessity  of  a  demand  of  the  rent,  there  ia  a  dififer- 
ence  between  a  condition  and  a  limitation  ;  for  instance,  if  a  tenant 
for  life,  (as  the  case  was  by  marriage  settlement,  With  power  to  make 
leases  for  twenty-one  years,  so  long  as  the  lessee,  his  executors,  or  as- 
signs shall  duly  pay  die  rent  reserved)  makes  a  lease  pursuant  to  the 


(a)  Btc.  on  Leaset,  aao. 
(i)  Lttdwcll  ▼.  Newman.  6  T.  R.  458. 
(<)  Hodcy  ▼.  Scot.     Loft'i  R.  316-319. 
Ludwdl  V.  Ncwnun.     6  T.  R.  459t  "^ 
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caiet  there  cited. 
(d)  Sfaep.  Touch.  14S.  n.  x. 
(«)  Bac  Abr.  tit.  CoadUiom.  (O.  S.) 
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powcTy  die  tenant  it  at  his  peril  obliged  to  pay  the  rent  without  any 
demaadof  the  lessor;  because  the  estate  is  limited  to  continue  only 
so  long  as  the  rent  is  paidi  and  therefore,  for  the  non-performance 
according  to  the  limitation,  the  estate  must  determine :  a  demand 
howerer  had  better  be  made,  for  the  reason  before  stated  (a). 

If  a  place  be  limited  and  agreed  on  by  the  parties  where  the  condi- 
tion is  to  be  performed,  the  party  who  is  to  perform  it  is  not  obliged 
to  seek  the  party  to  whom  it  is  payable  elsewhere;  nor  is  he  to  whom 
it  is  to  be  performed  obliged  to  accept  of  the  performance  elsewhere  | 
but  he  may  accept  it  at  another  place,  and  it  will  be  good  {b). 

Where  a  lease  contained  a  proviso  that  if  the  rent  should  be  in  ar- 
rear  twenty  one  days  next  after  day  of  payment  being  lawfidlj  demanded^ 
the  lessor  might  reenter,  it  was  held  (Lord  EUaiborougb^  C  J.  Jw.) 
that  the  lessor  might  re-enter  without  a  demand,  no  sufficient  distress 
Ibeing  on  the  premises  {c). 

A  lease  contained  a  proviso  for  re-entry  in  case  the  rent  should  be 
ia  arrear  twenty^ne  days,  and  there  should  be  no  sufficient  distress 
upon  the  premises  \  the  landlord  distrained  before  the  expiration  of 
the  twenty-one  days,  but  continued  in  possession  of  the  distress  upon 
the  premises  until  after  the  expiradon  of  twenty-one  days ;  it  was 
held  that  he  did  not  thereby  waive  his  right  of  re-entry  (J). 

Rent  reserved  payable  yearly  is  to  be  paid  on  the  land ;  because  the 
land  b  the  debtor,  and  that  is  the  place  of  demand  appointed  by  law. 
So,  if  a  man  lease,  rendering  rent,  and  the  lessee  bind  himself  in  a 
sum  to  perform  the  covenant}  this  does  not  alter  the  place  of  payment 
of  the  rent,  for  it  may  be  tendered  on  the  land  without  seeking  the 
obligee;  except  where  the  condition  is  for  the  performance  of  homage 
<ft  other  corporeal  service  to  the  person  of  the  lord  {e). 

The  lessee  of  the  King  must  pay  his  rent,  without  demand,  at  the 
Exchequer,  wherever  it  may  be ;  but  if  the  King  grant  the  land  in  re- 
version, the  rent  must  be  demanded  on  the  land,  before  the  patentee 
can  enter  as  for  a  forfeiture  on  non-payment  (/). 

As  to  the  landlord's  right  of  re-entry  being  waived,  if  a  lessor  re- 
ceive rent-arrear  by  any  act  affirming  the  lessee's  possession,  it  bars 
his  right  of  re-entry  for  non-payment  on  the  day  it  was  due  (^)« 

Thus,  in  an  action  of  ejectment,  the  case  was,  a  prebend  let  land 
for  years  rendering  rent,  and  a  re-entry  for  non-payments  The  rent 
was  demanded  and  was  not  paid,  and  two  days  afterwards  the  lessor 
received  the  rent  of  him  and  made  him  an  acquittance  by  the  name  of 

{a)  Bac,  Abr.  %}%,  Conditiopt.  (0. 1.)  I      {t)  Bac.  Abr.  tit.  Condition*.  (0. 4.)  Co, 


(i)  Ibid.  (0. 4.) 

{c)  Doc  d.  Scholcfield  ▼.  Alexander.   1  M.' 

00  Doe  d*  Taylor  T.Johflion.  z  $urk.  4xz* 


Lit.  20X.  b. 
(/)  Burroughv.  Taylor.  Cro.  Elis,  46s* 
(/}  Oreen*s  Case.  Cro*  £Iiz«  3* 
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his  fernior.  WhetKer  this  receipt  barred  him  or  not  of  his  i^-entry? 
was  the  question.  It  was  clearly  lesolved  that  the  bare  receipt  of  the 
vent  after  the  day  was  no  bar,  for  it  was  a  duty  due  to  him :  but  a  dis- 
tress for  the  rent,  or  the  receipt  of  rent  due  at  another  day,  was  a  bar, 
for  those  acts  affirm  the  lessee  to  have  lawful  possession :  so  if  he 
lYiiakt  him  an  acquittance  with  a  recital  that  he  is  his  tenant.  In  die 
{Mrincipal  case,  the  lessor  catling  him  his  fermor,  was  a  full  declaration 
of  his  meaning  to  continue  him  his  tenant,  and  it  was  adjudged  that 
the  entry  was  not  lawful  (a). 

So,  where  a  lease  was  made  to  one  for  life  rendering  rent  at  Afi* 
^BaelmaSf  with  a  clause  of  re-entry  for  non-payment,  the  rent  was  in 
arrear,  and  afterwards  the  kssor  brought  an  action  for  the  rent:  ad- 
judged, that  notwithstanding  this  action,  be  (the  lessor)  might  stili 
enter  for  a  breach  of  the  condition :  for  the  action  for  the  rent  did 
not  affirm  the  lease,  because  it  shall  be  intended  to  be  brought  as  for 
a  duty  due  upon  a  contract;  but  if  he  had  distrained  for  the  rent  not 
being  paid  at  the  day,  then  he  can  never  afterwards  enter  for  a  breach 
of  the  condition,  because  the  distress  affirms  the  continuance  of  the 
lease  {b). 

So,  a  gift  was  made  to  the  husband  and  wife,  and  to  the  heirs  of 
their  bodies ;  they  afterwards  made  a  lease  of  the  lands,  reserring 
rent  on  such  a  day,  with  a  clause  of  re-entry :  then  the  husband  died, 
and  the  rent  being  in  arrear,  the  issue  in  tail  accepted  it ;  adjudged 
that  this  was  no  affirmance  of  the  lease  as  to  himself,  because  the 
rent  was  not  due  to  him  whilst  his  mother  was  living,  but  it  had  been 
otherwise,  if  he  had  accepted  it  after  her  death. 

It  is  indeed  a  rule,  that  the  mere  acceptance  of  rent  shall  not  ope- 
rate as  a  waiver  of  a  forfeiture,  or  as  a  confirmation  of  the  tenancy, 
unless  the  landlord  had  notice  that  a  forfeiture  was  incurred  at  the 
time  or  did  some  other  act  indicating  his  intention  to  continue  the 
lessee  in  his  term  (c) :  and  such  acceptance  is  matter  of  evidence  only 
as  to  the  quo  animo,  to  be  left  to  the  jury  under  the  circumstances  of 
the  case  {d)» 

Touching  conditions  of  re-entry  for  non-payment  of  rent  or  the 
breach  of  any  other  covenant,  the  law  upon  that  subject  is  so  well  di- 
gested in  Mr.  Serjeant  WiUiam/s  excellent  edition  of  Saunders^s  Re^ 
poriSf  that  his  note  containing  it  may  well  be  here  introduced. 

Where  a  condition  of  re-entry  is  reserved  for  non-payment  of  rent, 
several  things  are  required  by  the  common  law  to  be  previously  done 
by  the  reversioner,  to  entitle  him  to  re-enter  (r).  i.  A  demand 
must  be  made  of  the  rent :  [and  where  there  are  several  demises  at 


(m)  Htddon  v.  Anrownmth.     Cro.  £lis. 
461. 
(6)  3  Salk.  3. 


(e)  Denn  d.  Trickett  v.  Gillot.  *  T.R.  43<- 
(d)  Doe  d.  Cheny  v.  Batten.  Cowp.  M3* 
(t)  I  Saund.  087.  n.  16. 
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distinct  fbncs»  sqiiai^te  demands  mast  be  made  for  each^  tboi^b  ^vf 
be  both  reserved  in  the  same  lease.  Vaugh.  71.]  %.  The  demand  must 
be  of  the  precise  rent  due  \  for  if  a  penny  more  or  less  be  demanded, 
it  will  be  in.     [And  what  remains  payable^  after  the  land-tax*  or  a 
ground-rent  demanded  of  and  paid  by  the  tenant*  of  any  other  part 
of  the  rent  agreed  upon*  has  been  lawfully  deducted  by  the  tenant, 
will  of  course  constitute  the  rent  due*  4  J.  jR.  5 1 1,].     3.  It  must  be 
made  precisely  upon  the  day  on  which  the  rent  is  due  and  payable  by 
the  lease  to  save  the  forfeiture :  as  where  the  proviso  is*  <<  that  if  the 
rent  shall  be  behind  and  unpaid  by  the  space  of  thirty  or  any  other 
number  of  days,  after  the  days  of  payment,  it  shdl  be  lawful  for  the 
lessor  to  re-enter/'  a  demand  must  be  made  on  the  thirtieth  or  other 
last  day,   4.  It  must  be  made  a  convenient  time  before  sun-set.    5.  It 
must  be  made  upon  the  land,  and  at  the  most  notorious  place  of  it. 
Therefore  if  there  be  a  dwelling-hottse  upon  the  land*  the  demand 
must  be  at  the  front  or  fore-door ;  though  it  be  not  necessary  to  enter 
the  house*  notwithstanding  the  door  be  open.    But  if  the  tenant  meet 
the  lessor  either  on  or  off  the  land  at  any  time  of  the  last  day  of  pay* 
ment*  and  tender  the  rent*  it  is  sufficient  to  save  a  forfeiture*  for  the 
law  leans  against  forfeitures.    6.  Unless  a  place  be  appointed  where 
the  rent  is  payable ;  in  which  case  a  demand  must  be  made  at  such 
place.    7.  A  demand  of  rent  must  be  made  in  fact*  and  so  averred  in 
pleading*  although  there  should  be  no  person  on  the  land  ready  to 
pay  it.     8.  If  after  these  requisites  have  been  performed  by  the  re- 
versioner^  the  tenant  neglects  or  refuses  to  pay  the  rent*  then  the  re- 
versioner is  entitled  to  re-enter :  [for  if  the  lessor  or  his  sufficient  at- 
torney remain  upon  the  land  the  last  day  on  which  the  rent  ought  to 
be  paid*  until  it  be  so  dark  that  he  cannot  see  to  tell  the  money,  and 
the  money  thus  demanded  be  not  paid*  this  is  a  denial  in  law*  though 
there  be  no  words  of  denial ;  upon  which  a  re-entry  may  be  made 
I  Inst,  zoi.  4  Bjp*  73.]  However*  it  is  to  be  observed,  that  no  actual 
entry  is  necessary  to  be  made  by  him  into  the  land*  but  it  is  sufficient 
to  bring  an  ejectment  only :  though  it  was  held  otherwise  until  Lord 
HaU%  time*  when  it  was  decided  that  the  entry  confessed  by  the  de«- 
fendant  in  the  ejectment,  was  sufficient  without  any  actual  entry; 
which  decision  has  been  adhered  to  ever  since. — It  follows,  as  a  ne- 
cessary  inference  from  what  has  been  premised,  that  a  demand  made 
after  or  before  the  last  day  on  which  the  lessee  has  to  pay  the  rent,  in 
order  to  prevent  a  forfeiture*  or  off  the  land*  will  not  be  sufficient  to 
defeat  the  estate.    But  now  to  obviate  these  niceties  in  some  cases, 
the  Stat.  4  G.  2.  r.  28.  (of  which  hereafter*)  prescribes  a  particular 
mode  of  proceeding  in  cases  of  premises  left  vacant  and  a  half  year's 
rent  being  duCi  but  no  sufficient  distress  being  thereon  (a). 

(«)  X  Sauad,  a8;.  a.  x6. 
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ThfeL  sttoe  ffeqolskes  wludi  are  deemed  necessary  in  order  to  entitle 
the  lessor  to  re-enter»  are  abcr  necessarf  hi  order  10  entitle  hhn  to  r^ 
cover  a  nomine  petn^i  as  it  is  called,  which  is  not  considered  So  m'uch  a^ 
a  remedy  for  the  recovery  of  the  rent,  as  a  penalty  to  dblige  the  tenant 
to  a  punctual  payment  of  it;  and  being  so  immediately  connected 
with  the  subject  of  this  chapter,  we  have  thought  proper  to  notice  it 
an  this  part  of  the  lirofk.  A  nomine  poMa  being  so  considered,  there^ 
fore  where  a  proviso  is,  that  if  the  rent  be  in  atrear*  for  the  space  of 
thirty  days  next  after  the  days  of  payment,  the  lessee  shall  forfeit  tett 
shillings  a  day  by  way  of  penalty,  in  that  case  in  order  to  entitle  thd 
lessor  to  recover  the  penalty,  there  must  be  a  demand  of  the  rent  iit 
like  manner  in  every  respect,  as  we  have  before  seen  is  Required  iit 
cases  of  re-entry  for  non-payment  of  rent. — A  distincftidn  is  takeir 
between  a  power  to  reenter,  or  a  nomine  pacnd,  and  a  power  of  dis*- 
tress :  as  where  a  rent  is  granted  payable,  &c.  and  in  default  of  pay- 
ment if  it  be  demanded,  the  grantee  may  distrain  :  hi  this  case,  it  U 
held  not  to  be  necessary  to  make  a  demand  on  the  day,  as  in  the  case 
of  re-entry,  or  a  nomine  peemtf  but  he  may  demand  the  rent  at  any  time 
after  {a). 

In  cases  of  conditions  of  re-entry  there  is  a  difierence  between 
leases  for  lives  and  leases  for  years  /  and  with  respect  to  die  lattct, 
there  is  also  a  difierence  between  tbem^  which  arises  entirely  front 
the  manner  in  which  the  condition  of  re-entry  is  etpressed  hr  the 
lease  {a). 

As  to  leases  for  lives,  it  is  held  that  if  the  tenant  neglect  or  refuse 
to  pay  his  rent  after  a«regular  demand,  or  is  guilty  of  any  odief 
breach  of  the  condition  of  re-entry,  the  lease  is  only  voidable,  and 
therefore  not  determined  until  th(  lessor  re-enters,  that  is,  brings  atf 
ejectment  for  the  forfeiture :  and  this,  though  the  clause  of  the  con- 
ation should  be,  that  for  non-payment  of  the  rent,  or  the  like,  th^ 
lease  shall  cease  and  be  void  (« ) :  for  it  is  a  rule,  that  where  an  estate 
commences  by  livery,  it  cannot  be  determined  before  entry ;  therefore^ 
if  the  lessor,  after  notice  of  the  forfeiture,  which  is  a  material  and 
issuable  fact,  accept  rent  which  accrued  after  due,  or  does  any  other 
act  which  amounta  to  a  dispensation  of  the  forfeiture  (as  bringing 
covenant  for  half  a  year's  rent,  subsequent  to  the  time  of  the  demise 
laid  in  an  ejectment  for  the  forfeiture  0  the  lease  which  was  before 
voidable,  is  thereby  affirmed  (>)• 

fiut  if  there  be  a  lease  for  years,  with  a  condition,  that  ftn;,  non- 
payment of  the  rent  or  the  like,  the  lease  shaH  be  null  and  void,  iit 
auch  case  if  the  lessor  make  a  legal  demand  of  the  rent,  and  die 
lessee  neglect  or  refuse  to  pay,  or  if  the  lessee  be  guilty  of  any  other 

»    ft 

(«)  I  Saund.  sS;.  a.  i6.  (it)  BttH  N.  P.  96. 
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breach  of  the  condition  of  re-entry,  the  lease  is  absolutely  deter- 
mined, and  cannot  be  set  up  again  by  acceptance  of  rent  due  after 
the  breach  of  the  condition,  or  by  any  other  act. — Yet  if  in  such 
lease  the  clause  be,  that  for  non-payment  of  the  rent  it  should  be 
lawful  for  the  lessor  to  re-enter,  the  lease  is  only  voidable,  and  may 
be  affirmed  by  acceptance  of  rent  accrued  after,  or  other  act,  if  the 
lessor  had  notice  of  the  breach  of  the  condition  at  the  time  {a). 

And  where  a  lease  of  coal-mines  reserved  a  royalty  rent  for  every 
ton  of  coals  raised,  and  contained  a  proviso  that  the  lease  should  be 
deemed  void,  to  all  intents  and  purposes,  if  the  tenant  should  cease 
working  at  any  time  two  years.  It  was  held  that  such  lease  was  not 
absolutely  void  by  the  cesser  to  work,  but  voidable  only  at  the  option 
of  thd  lessor,  and  that  he  might  avoid  the  lease  upon  any  cesser  to 
work,  commencing  two  years  before  the  day  of  the  demise,  in  the 
ejectment  (i). 

Regularly,  when  any  man  will  take  advantage  of  a  condition,  if 
he  may  enter,  he  must  enter,  and  when  he  cannot  enter  he  must 
make  a  claim ;  and  the  reason  is,  that  a  freehold  and  inheritance  shall 
not  cease  without  entry  or  claim  (^ ),  and  also  the  grantor  may  waive 
the  condition  at  his  pleasure. — It  is  also  to  be  observed  that  an  entry 
upon  an  estate  generally,  is  an  entry  for  the  whole  i  and  if  it  be  for 
less,  it  should  be  so  defined  at  the  time  (d). 

It  b  laid  down  for  a  rule,  generally,  that  he  who  enters  for  a  con-^ 
dition  broken  shall  be  seized  in  his  first  estate,  or  of  that  estate  which 
he  had  at  the  time  of  the  estate  made  upon  condition,  and  therefore 
shall  avoid  all  mesne  charges  and  incumbrances  {e). 

Generally  as  to  covenants,  touching  the  operation  of  an  Act  of 
Parliament  in  respect  to  them,  where  the  question  is,  whether  a 
covenant  be  repealed  by  an  Act  of  Parliament,  this  is  the  difierence ; 
viz.  where  one  covenants  not  to  do  an  act  or  thing  which  it  was  law- 
ful to  do,  and  an  Act  of  Parliament  comes  afterwards  and  compels 
him  to  do  it,  the  statute  repeals  the  covenant :  so,  if  one  covenants 
to  do  a  thing  which  is  lawful,  and  an  Act  of  Parliament  comes  in 
and  hinders  him  from  doing  it,  the  covenant  is  repealed ;  but  if  a 
man  covenants  not  to  do  a  thing  which  at  the  time  was  unlawful, 
and  an  Act  comes  and  makes  it  lawful  to  do  it,  such  Act  of  Parlia- 
ment does  not  repeal  the  covenant  {/). 

Though  all  the  rent  of  the  lessee  be  assigned  by  Act  of  Parliament^ 


(a)  Saund.  arf  atiU, 

(l)  Doe  d.  Brym  ▼.  Bancki.  4  B.  ft  A. 
401. 
(c)  Co.  Lie.  ax8. 
id)  Doe  d.  Tarnnt  v.  HclUer.  3  T.  R.  i6Z' 
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(ff)  Co.  LiL  aoa.  Bac.  Abr.  tit.  Conditioiu. 
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(/)  Brewitcr  r.  KetchelL  x  StUc  19S. 
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if  there  are  no  words  of  discharge  the  lessee's  executor  is  stiB  liable 
to  covenant  for  the  rent  (a). 

Where  hj  an  order,  confirmed  hj  Act  of  Parliament,  that  an  in- 
denture  of  lease,  upon  which  rent  was  resenred,  should  be  vacated 
and  cancelled,  and  that  a  stranger  should  enter  into  the  demised 
lands,  and  receive  the  profits ;  the  same  rent  in  value,  granted  hj 
the  lessee  for  the  better  securing  of  the  rent  reserved,  is  not  dis- 
charged, though  the  intention  appears  that  there  should  be  but  one 
rent  paid  (i). 

It  has  however  been  held  that  if  a  man  covenant  to  do  a  tlung,  and 
it  is  afterwards  prohibited,  yet  the  covenant  is  binding ;  for  diat  a 
penal  statute  cannot  have  a  retrospective  operation  (c). 

There  is  a  difierence  between  covenants  in  general  and  covenants 
secured  hj  a  penalty  or  forfeiture  [d).  In  the  latter  case,  the  obligee 
has  his  election ;  he  may  either  bring  an  action  of  debt  for  die 
penalty,  after  the  recovery  of  which  he  cannot  resort  to  the  cove- 
nant, because  the  penalty  is  to  go  in  satisfaction  for  the  whole :  or 
if  he  does  not  choose  to  go  for  the  penalty,  he  may  proceed  upon 
the  covenant,  and  recover  more  or  less  than  the  penalty,  toiies 
qucties  (e). 

Upon  this  distinction  they  proceed  in  courts  of  equity ;  they  will 
relieve  against  a  penalty,  upon  a  compensation ;  but  where  the  cove- 
nant is  <<  to  pay  a  particular  liquidated  sum,"  a  court  of  equity  can- 
not make  a  new  covenant  for  a  man,  nor  is  there  any  room  for  com- 
,  pensation  or  relief  {f). 

Thus  in  leases  containing  a  covenant  against  ploughing  up  meadow; 
if  the  covenant  be  ^  not  to  plough,''  and  there  be  a  penalty,  a  court 
of  equity  will  relieve  against  the  penalty ;  and  will  even  go  further 
than  that  to  preserve  the  substance  of  the  agreement  {f).  But  if  it  be 
worded  **  to  pay  5/.  an  acre  for  every  acre  ploughed  up,**  there  is  no 
alternative,  no  room  for  any  relief  against  it,  no  compensation ;  it  is 
the  substance  of  the  agreement,  it  is  the  particular  liquidated  sum 
fixed  and  agreed  upon  between  the  panics,  and  is  therrfore  the  pro- 
per quafttum  of  the  damages  (g). 

Indeed,  nothing  can  be  more  obvious,  than  that  a  person  may  set 
an  extraordinary  value  upon  a  particular  piece  of  land  or  wood,  on 
account  of  the  amusement  which  it  may  afibrd  him.  In  this  conn- 
try  a  man  has  a  right  to  secure  to  himself  a  property  in  his  amuse- 


(tf)  Bac  Abr.  tit.  Coyenant.  (E.  4.  n.) 

(i)  Mounsony.Redshaw.  x  Sauiid.  296- 
floo-aoz. 

(t)  Bnison  v.  Dean.  3  Mod.  39. 

(d)  Lowe  V.  Newsham  Peers.  4  Bonr. 
aa»5-8.  White  v.  Scaly.  Doug.  49. 
Cottcrel  V,  Hookt  JDoug.  97-xox.  i  Saund* 


58.11. 1. 

(«)  Brangwin  ¥.  Perrot.  »  Bl.  R.  XX90. 
Wilde  V.  Clarkson.  6  T.  R.  303. 

(/)  Wafer  ▼.  Mocata  xo  Mod.  ii%-tt^ 
Lowe  T.  Newiham  Peers.  4  Burr.  M15-8* 

(g)  Beaaoa  t.  GibMn.  3  Atk.  395^. 
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ments :  and  if  he  choose  to  stipulate  for  5/.  or  50/.  additional  rent 
upon  everj  acre  of  furze  broken  up,  or  for  any  given  sum  of  money 
upon  every  load  of  wood  cut  and  stubbed  up,  there  seems  nothing 
irrational  in  such  a  contract  (a\ 

The  court  of  chancery  will  relieve  against  forfeiture  under  a  coven- 
ant for  non-payment  of  rent :  but  not  where  the  recovery  in  eject- 
ment was  also  upon  breach  of  other  covenants  (^). 

Equity  will  likewise  relieve  against  a  forfeiture  incurred  by  breach 
of  a  covenant  to  lay  out  a  specific  sum  in  repairs  in  a  given  time  (r). 

Where  articles  contain  covenants  for  the  performance  of  several 
things,  and  then  one  large  sum  is  stated  at  the  end  to  be  paid  upon 
breach  of  performance,  that  must  be  considered  as  a  penalty.  But 
where  it  is  agreed  that  if  a  party  do  such  a  particular  thing  such  a 
sum  shall  be  paid  by  him,  there  the  sum  stated  may  be  treated  as 
liquidated  damages. 

It  is  therefore  clear,  that  where  the  precise  sum  is  not  the  essence 
of  the  agreement,  the  quantum  of  the  damages  may  be  assessed  by  the 
jury ;  but  where  the  precise  sum  is  fixed  and  agreed  upon  between 
the  parties,  that  very  sum  is  the  ascertained  damage,  and  the  jury  are 
confined  to  it  (^). 

Thus^  where  there  is  a  clause  of  nomine ^poen<B  in  a  lease  to  a  tenant 
to  prevent  his  breaking  up  and  ploughing  old  pasture  ground,  the  in- 
tention thereof  being  to  give  the  landlord  some  compensation  for  the 
damage  he  has  sustained  from  the  nature  of  his  land  being  altered, 
the  whole  rwnine  pcena  shall  be  paid,  and  not  at  the  rate  of  $l.per  cent, 
only  for  the  rent  reserved  {e). 

Where  a  conveyance  of  land  is  void,  so  as  no  estate  passes,  all 
dependent  covenants  are  void  also ;  otherwise  of  covenants  inde- 
pendent (f)» 

For  a  lease  must  either  be  good  or  bad  in  its  creation.  Therefore, 
where  it  ^^as  expressly  found,  that  a  covenant  in  a  lease,  under  a 
power  requiring  the  insertion  of  «  usual  covenants,"  was  unusual ; 
the  question  was.  Whether  that  circumstance  avoided  the  lease  itself, 
or  only  that  particular  covenant :  and  it  was  observed  that  the  party 
had  no  power  to  lease  at  all,  unless  in  the  form  prescribed ;  which 
became  a  condition  precedent.  It  being  manifest  that  the  lease  was 
not  made  pursuant  to  the  power,  it  was  void  in  its  creation,  and  the 
reversioner  had  a  right  to  take  advantage  {g). 

If  tenant  for  a  term  of  years  lease  for  a  less  term  and  assign  his 


{a)  Asdey  ▼.  Weldoo.  »  Bo5.  &  PuL  346- 

351. 

(0  Wadman  v.  Calcrafc  zo  Ves.  67.  Da- 
riiWcst.  laVei.  475. 
(0  Saunders  y.  Pope.  l%  Ves.  48^.^  but  see 
§6  Ves.  406. 


(i)  I^we  ▼.  Newsham  Peers.    4  Burr. 

2315-9. 

(e)  Aykt  ▼.  Dodd.  2.  Atk.  238-9. 
-     (/)  Northcotc  V.  Underbill,    i  Salk.  199. 

(g)  Doed.Ellisv.Suidham.xT.R.70i-9* 
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reversioiij  and  the  assignee  take  a  conveyance  of  the  fee^  by  which 
his  former  reversionary  interest  is  merged,  the  covenants  incident  to 
that  reversionary  interest  are  thereby  extinguished  (a), 

(a)  Webb  V.  Ru$s€ll.   3  T.R.  393. 


CHAPTER  XI. 


Of  Assignments,  and  Ufider-Leases. 

And  in  what  cases  Assignees  are  bound  by  Covenants^  or  may  make  ad" 
vantage  of  them  $  whether  the  Assignment  or  Under  Lease  be  absolute  w 
by  way  of  Mortgage,  • 

AN  assignment  is  the  transferring  and  setting  over  to  another 
some  right,  title  or  interest  in  things,  in  which  a  third  person, 
not  a  party  to  the  assignment,  has  a  concern  and  interest  (a). 

[Every  one  therefore  who  has  an  estate  or  interest  in  lands  and  tene- 
mcnts,  may  assign  it  (*) :  as  tenant  for  life,  for  years,  &c.  But  a  ten- 
ant at  will,  or  suBFerance,  cannot  assign,  it  is  coticeived,  for  reasons 
before  mentioned.] 

So  the  interest  or  estate  that  a  man  hath  by  extent,  is  assignable 
from  man  to  man  at  pleasure  (c).  So,  an  annuity  may  be  demised  bjr 
way  of  assignment :  and  an  office  in  certain  cases  may  be  assigned. 
And  every  one  who  has  a  present  and  certain  estate  or  interest  in 
things  which  lie  in  grant,  may  assign ;  as  in  a  rent  common,  advow- 
son,  &c.  (3),  Though  the  interest  be  future  ;  As  a  term  for  years  to 
commence  in  futuroi  for  the  interest  is  vested  in  prasenti^  though  it 
does  not  take  effect  till  a  future  time  (b). 

So  a  possibility  of  a  term  is  assignable  in  equity  for  a  good  consi- 
deration, though  not  so  at  law :  and  though  the  assignment  of  a  con- 
tingent interest,  which  a  husband  has  in  right  of  his  wife,  or  the 
possibility  of  a  term,  is  not  strictly  good  by  way  of  assignment,  yet 
it  will  operate  as  an  agreement  where  there  is  a  valuable  considera* 
tion ;  but  it  must  be  an  assignment  of  that  particular  thing,  and  not 
rest  only  in  intention  and  construction  of  words  in  a  covenant  (i/)* 

So,  a  lessee  for  years  of  the  crown  may  assign  his  term,  though 
he  is  ousted  by  a  stranger  {e) :  for  the  reversion  being  in  the  crown, 


{a)  Bac.  Abr.  tit.  AssignmcnL 

{b)  Com.  Dig.  tit.  Assignment.  (A.) 

(t)  Sbep.  Touch.  244* 


(1/)  Theobalds  v.  Duffoy.    10  Mod.roi. 
Duke  of  Chandoa  T.Talbot,  a  P.Wmt.  600-S. 
(«)  Wyngate  r.  Muke.  Cxa  Elis.  %n> 
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he  cannot  be  out  of  possession  but  at  his  pleasure ;  but  ordinarily  a 
lessee  cannot  assign  his  term  if  an  actual  ouster  had. taken  place,  till 
he  re-enter  [a). 

A  power,  where  it  is  coupled  with  an  interest,  may  be  assigned, 
though  a  bare  power  is  not  assignable  ;  therefore  if  a  lease  be  made 
with  an  exception  of  the  trees,  and  a  power  be  reserved  to  the  lessor 
to  enter  and  cut  them  down,  he  may  assign  this  power  to  another  per- 
son ;  but  if  it  be  not  properly  pursued,  the  lessee  may  maintain  tres- 
pass both  against  the  lessor  and  his  assignee  (jk). 

But  generally  a  chose  in  action,  bare  right,  or  possibility  cannot  be 
assigned ;  and  where  it  is  otherwise  it  arises  from  the  enactment  of 
some  statute,  or  the  construction  of  a  court  of  equity. 

As  a  right  is  not  assignable,  if  the  conuzee  of  a  statute  sue  an  ex« 
tent,  and  a  liberate  is  returned,  yet  if  he  sufier  the  conuzor  to  keep 
possession,  be  cannot  assign  the  lands ;  for  his  possession  under  the 
liberate  is  by  his  own  entry  turned  to  a  right  (r). 

But  the  king  by  virtue  of  his  prerogative  may  assign  a  chose  in 
action^  and  the  assignee  may  sue  cither  in  his  own  name  or  in  the 
king's  {d). 

Yet  if  the  king  grant  a  chose  in  action  to  another,  as  he  may,  his 
grantee  cannot  assign  it  to  another  (e\ 

A.  a  copyholder  covenants  to  assign  and  surrender  to  J3.  which 
covenant  is  presented  to  the  homage ;  but  before  any  surrender  Bm 
assigns  lus  interest  to  C.  to  whom  A,  surrenders ;  C  has  a  right  to  be 
admitted  <m  payment  of  a  fine  for  his  own  admittance  only :  for  all 
the  lord  has  a  right  to  require  is  to  have  a  tenant,  and  a  private  agree- 
ment like  this,  not  followed  up  by  a  surrender  of  the  estate,  cannot 
give  the  lord  of  the  manor  a  right  to  any  fine  (/).• 

If  a  termor  for  years  make  a  lease  for  a  time  exceeding  his  intercity 
it  shall  operate  aa  an  assignment  (g). 

An  assignment,  as  contradistinguished  from  an  under-lease,  signi- 
fies a  parting  with  the  whole  term ;  and  when  the  whole  term  19 
made  over  by  the  lessee,  although  in  the  deed  by  which  that  is  done^ 
the  rent,  and  a  power  of  re-entry  for  non-payment,  are  reserved  to 
him,  and  not  to  the  original  lessor,  yet  this  is  an  assignment  and  not 
an  under-lease ;  and  in  such, case,  the  original  lessor  or  his  assignee 
of  the  reversion,  may  sue  or  be  sued  on  the  respective  covenants  in 
the  original  lease,  even  though  new  covenants  are  introduced  in  the 
assignment  (^}. 


(tf)  BrucrtOD  v.  Rainsford.  Cro.  Eliz.  15. 
(*)  Wanren  ▼.  Arthur.  %  Mod.  317. 
(()  Haoxsam  v.  Woodford.  4  Mod.  48. 
W  R"  ▼•  Twine.  Cro.  Jac.  179. 
(f)  Rcz  r.  Lord  of  the  Manor  of  Headon. 

T  % 


%  T.  R.  484. 

(/)  Hicks  ▼.  Downing,   i  Ld.  Raym.  99, 
(^)  Poultne/  V.   Holmes,    z  Stan.  405. 

/.  V,  Palmer  v.  Edwards.  Doog.  187.  tn  nvtu* 
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So»  if  a  lessee  for  three  years  assign  his  term  for  four  years,  or  de- 
mises the  premises  for  four  years,  he  does  not  thereby  gain  any  tord- 
ous  reversion,  but  it  amounts  to  an  assignment  of  his  interest  (a). 

An  assignment  is  usually  made  by  the  words  <<  grants  assign,  and 
set  over ;"  but  no  particular  expressions  are  necessary  for  the  purpose, 
provided  the  intention  of  the  parties  is  sufficiently  explained* 

No  consideration  need  be  expressed  in  an  assignment,  for  the  as- 
signees being  subject  to  the  payment  of  the  rent  reserved  by  the  lease, 
is  held  to  be  a  sufficient  consideration  (b). 

An  assignment  must,  by  the  statute  of  Frauds,  be  in  writing  (r), 
and  a  parol  assignment  of  a  lease  from  year  to  year,,  granted  by  parol, 
is  void  (d). 

An  assignee  of  a  lease,  to  shew  his  interest  in  the  premises,  is  bound 
to  prove  the  execution  of  the  lease,  and  all  mesne  assignments  (0* 

If  a  trader  before  before  bankruptcy  deposits  a  lease  as  a  security  for 
money,  but  no  mortgage  or  assignment  of  it  then  takes  place,  the 
assignees  may  recover  it :  it  conferring  no  legal  title  {/). 

The  party  assigning  is  called  the  assignor,  and  he  to  whom  the 
assignment  is  made,  the  assignee. 

The  proper  covenants  on  the  part  of  the  assignor  arc,  that  the  in- 
denture of  lease  is  good  in  law ;  that  he  has  power  to  assign  \  for  quiet 
enjoyment ;  and  for  further  assurance. 

The  proper  covenants  on  the  part  of  the  assignee  are  that  be  will 
pay  the  rent,  or  perform  the  services,  as  the  case  may  be ;  and  also 
perform  the  covenants  contained  in  the  indenture  of  lease,  or  save 
harmless  the  assignor  therefrom. 

Assignees  are  in  fact,  or  in  law.-— Under  the  word  <*  assigns/'  the 
assignee  of  an  assignee  inperpetuum^  the  heir  of  an  assignee,  or  asrignee 
of  an  heir  shall  take.  So,  if  a  man  covenant  with  another,  «  his  exe- 
cutors and  assigns,^  the  assignee  of  an  assignee,  and  his  executors, 
and  the  assignee  of  an  executor  or  administrator  of  every  assignee,  are 
included  and  shall  have  covenant  (;)• 

It  seems  that  an  action  will  not  lie  by  an  assignor  against  an  assignee, 
for  he  has  no  residuary  interest  {b\ 

In  leases,  the  lessee  being  a  party  to  the  original  contract,  continues 
always  liable,  notwithstanding  any  assignment  (i). 

Therefore  covenant  will  lie  against  a  lessee  for  years  on  an  express 
covenant,  as  to  repair,  pay  rent,  8cc.  notwithstanding  he  has  assigned 

(ii)  Poultney  ▼.  Holinei.  i  Stan.  405. 
t, «.  Palmer  V.  Edwarda.  Doug.  187.  in  «•/». 

{h)  Noy.  Max.  9a.  Barker*  t.  Kcatc.  x 
Mod.  ^63.  S.  C.  a  Mod.  ijx 

(«)  29  Ch.  ».  c.  3. 

{d)  Botting  V.  Martin,  i  Camp.  3x7-318. 

(*)  Crosby  v,  Percy.  Ibid.  303. 


{/)  Doe  d.  Mailio  v.  Roe.  5  Eap.  105. 

(g)  Com.  Dig.  tit.  Aaaignmciii.  (&)  Co. 
Lit.  384.  b. 

{b)  Hicks  V.  Downing,  z  Ld.Raym..9|^ 
S.  C.  S  SaUL  xa 

(•)  EitOB  v«  Jaqoca.  Doug.  456-60. 
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his  term  and  the  lessor  has  accepted  rent  from  the  assignee. ^But  an 

action  of  debt  will  not  lie  after  acceptance  of  rent  (a). 

Soy  the  executor  of  a  lessee  is  liable  to  the  grantee  of  the  reversion 
on  such  covenants ;  though  the  lessee  may  have  assigned  his  term  and 
the  grantee  have  accepted  rent  of  the  assignee  (t), 

for  no  assignment  nor  acceptance  of  the  rent  by  the  hands  of  the 
assignee  shall  take  from  him  the  advantage  of  suing  him  or  his  execu- 
tors upon  an  express  covenant ;  no  more  than  if  a  lessee  had  obliged 
himself  in  an  obligation  to  pay  his  rent,  his  assignment  over  of  his 
term,  and  the  acceptance  of  the  sent  by  the  lessor  of  the  assignee, 
shall  not  take  from  him  the  advantage  of  the  obligation  (r). 

Por  the  personal  representative  of  a  lessee  for  years  is  his  assignee, 
and  a  covenant  to  repair  runs  with  the  land,  as  it  is  to  be  performed  on 
it,  and  therefore  binds  the  assignee  (d).  So  with  respect  to  a  cove- 
nant to  make  further  assurance  (r). 

So,  if  there  is  a  covenant  which  runs  with  the  land,  and  the  lessee 
assigns  over,  and  the  assignee  dies  intestate,  the  lessor  may  have  cove* 
nant  against  the  administrator  of  the  assignee  and  declare  against  him 
as  assignee  ;  for  such  covenants  bind  those  who  come  in  by  act  of  law, 
as  well  as  by  act  of  the  parties  (/). 

Though  aU  the  estate  of  the  lessee  is  assigned  by  Act  of  Parliament, 
if  there  are  no  wordsof  <fischarge  the  lessee's  executor  is  still  liable  to 
covenant  for  the  rent  (g). 

Where  there  is  a  bond  for  the  performance  of  the  covenants  in  a 
lease,  if  the  lessee  assigns  the  lease,  he  may  likewise  assign  the  bond : 
but  this  must  be  before  any  of  the  covenants  are  broken  ;  for  if  any  of 
the  covenants  are  broken,  and  the  lessee  afterwards  assigns  the  lease 
aod^bond,  and  the  assignee  puts  the  bond  in  suit  for  those  breaches,  ic 
has  been  held  to  be  maintenance  (£). 

An  assignee  must  take  the  thing  assigned,  subject  to  all  the  equity 
to  which  the  original  party  was  subject  (i). 

The  assignee  of  a  term  is  bound,  therefore,  to  perform  all  the  cove- 
nants which  are  annexed  to  the  estate  ;  for  when  a  covenant  relates  to 
and  is  to  operate  on  a  thing  in  being,  parcel  of  the  demise,  the  thing 
to  be  done  by  force  of  the  covenant  is,  as  it  were,  annexed  to  the  thing 
demised,  and  shall  go  with  the  land,  and  bind  the  assignee  in  the 
performance,  though  not  named :  for  the  assignecj^  by  the  acceptance 
of  the  possession  d[  the  land,  makes  himself  subject  to  all  the  cove- 


(m)  Barnard  v.  Godscall.  Cio.  Jac  309, 
Giover  ▼.  Cope.  4  M<xL  Si.  Marsh  v.  Brace. 
Cro,  Jac  334. 

(A)  Brett  T.  Cumberlana.  Cro.  Jac.  5aa. 
Smith  V.  Arnold.  3  Salk.  5. 

Ci)  Badielonr  t.  Gage.  Cro.  Car.  x88. 


(</)  Tilney  v.  Norris.  i  Ld.  Raym.  $53' 

(«)  Middlemore  v.  Goodale.  Cro.  Car.  503. 

(/)  Eip.  N.  P.  290. 

(f )  Bac.  Abr.  tit.  Covenant.  ^E,  4.  n.) 

{A)  Godb.  81. 

(i)  Peacock  v.  BJiodes.  Doug.  63Z-6. 
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nants  that  run  with  the  land,  of  which  repairing  is  one,  building 
anotherj  to  pay  rent  a  third,  &c.  and  to  such  he  is  bound  without 
being  named  by  the  special  word  <^  assigns''  (a). 

So,  where  there  was  a  covenant  to  use  the  land  in  a  husbandman- 
like  manner,  and  leave  it  in  like  condition,  it  was  held  to  be  such  a 
covenant  as  ran  with  the  land,  and  that  the  executor  of  the  landlord 
might  sue  on  it  [b). 

The  assignee,  however,  is  liable  only  in  respect  of  his  possession  of 
the  thing ;  he  bears  the  burthen  while  he  enjoys  the  benefit^  and  no 
longer ;  and  if  the  whole  is  not  passed,  if  a  day  only  is  reserved,  he  is 
not  liable  (^)« 

But  under  an  absolute  assignment  of  a  term  the  assignee  may  be 
sued  on  the  covenants  before  he  has  taken  actual  possession  :  for  by 
the  assignment  the  title  and  possessory  right  might  pass  and  the 
assignee  become  possessed  in  law ;  and  as  to  the  actual  possession, 
that  must  depend  on  the  nature  of  the  property  whether  it  can  take 
place  ;  thus  the  premises  might  be  waste  or  unprofitable  ground,  or 
ground  intended  to  build  upon  (jd). 

So,  a  mortgagee,  though  not  in  possession,  is  liable  to  perform  the 
covenants  in  the  lease :  for  a  mortgagee  is  liable,  not  on  the  score  of 
possession,  but  as  assignee ;  and  his  liability  is  not  limited  by  his  pos- 
session, but  continues  as  long  as  he  has  the  legal  estate.  He  shoidd 
have  taken  an  under-lease  {e). 

As  to  the  extentto  which  the  lessee  or  assignee  is  liable  in  cove- 
nant, there  is  a  considerable  difierence. 

1.  The  lessee  has,  from  his  covenant,  both  a  privity  of  contract 
and  of  estate :  and  thoughhe  assigns,  and  thereby  destroys  the  privity 
of  estate,  yet  the  privity  of  contract  continues,  and  he  is  liaUe  in 
covenant  notwithstanding  the  assignment  (f), 

2.  But  the  assignee  comes  in  only  in  privity  of  estate,  and  therefore 
is  liable  only  while  he  continues  tp  be  legal  assignee ;  that  is,  while 
in  possession  under  the  assignment :  except,  indeed,  in  the  case  of 
rent,  for  which,  though  he  assign  over,  he  is  notwithstanding  liable 
as  to  the  arrears  inisurred  before,  as  well  as  during  his  enjoyment; 
and  such  assignee  was  made  liable  in  e<)uity,  though  the  privity  of 
estate  was  destroyed  at  common  law  {g). 

If  a  lessee  covenants  that  he  and  his  assigns  will  repair  the  house 
demised,  and  the  lessor  grants  over  the  teroiy  and  th^  assignee  does 


{a)  Bull  N.P.  159.  Eip.  N.  P.  489.  Par- 
ker  ▼.  Webb.  3  Salk.  4. 

{I)  E^p.  N.  P.  295. 

{c)  HoUbrd    v.    Hatch.     Doug.  l83«4. 
Eatoo  V.  Jaqoes.  Doug.  456-60. 

(i)  Ibid.  46a.  n.(z.) 


(#)  Scone  V.  Evaiu^  ami*  84. 

(/)  Eaton  V.  Jaqucs.  Doog.  456-8.  Cliin* 
cellor  V.  Poole.  Ibid.  764. 

{g)  Bac.  Abr.  tit.  Covenant.  (£.  4.)  Tay- 
lor Y.  Shum.  I  Bos.  &  PtiL  fti-j.  Steven- 
son V.  Lambard.  d  East.  577-80. 
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not  repair  it,  an  action  of  covenant  lies  either  against  the  assignee  at 
common  law,  because  this  covenant  runs  with  the  land-,  or  it  lies 
against  the  lessee,  at  the  election  of  the  lessor,  who  may  charge  both ; 
but  execution  shall  be  against  one  of  them  only,  for  if  he  take  both 
in  execution,  he  that  is  last  taken  shall  have  an  audita  querela  [a). 
,  So,  covenant  lies  against  an  assignee  on  a  covenant  not  to  plough^ 
although  assigns  ar&  not  named  in  the  deed  \  for  it  is  for  the  benefit  of 
the  estate,  and  runs  with  the  land  [b). 

Soi  if  A.  lease  lands  to  B,  and  B,  covenants  to  pay  the  rent,  repair 
houses,  &c.  during  the  said  term,  and  afterwards  assigns  to  C  the 
assignee  is  bound  to  perform  the  covenants  during  the  term  of  the 
first  lessee,  though  the  assignee  be  not  named ;  because  the  covenant 
runs  with  the  land  made  for  the  maintenance  of  a  thing  in  esse  at  the 
time  of  the  lease  made  (r). 

A  covenant  may  be  dividable  and  follow  the  land :  therefore  an 
action  of  covenant  will  lie  against  an  assignee  of  part  of  the  the  thing  de- 
mised (d). 

Therefore,  where  one  demised  two  houses,  with  covenant  on  thd 
part  of  the  lessee  for  himself  and  assigns  to  repair,  the  lessee  assigned 
one  of  them,  and  for  not  repairing  the  lessor  brought  covenant 
against  the  assignee,  which  action  was  held  well  to  lie  (d).  So,  in 
case  of  eviction,  the  rent  may  be  apportioned  as  in  debt  or  re- 
plevin (#).  ^  ^ 

So,  it  seems,  it  lies  by  an  assignee  of  part  of  the  estate  demised :  or 
the  assignees  of  several  parts  may  join  [f). 

The  assignee  of  part  an  estate  is  not  liable  for  rent  for  the 
whole  {g). 

But  if  a  lessee  grant  or  assign  part  of  his  estate,  yet  the  entire 
privity  of  contract  is  not  at  an  end,  and  the  lessee  would,  it  seems, 
remain  lia1>le  on  his  covenant  to  pay  the  entire  rent,  for  he  cannot 
apportion  it  (A). 

Lessee  o£  tithes  covenants  for  him  and  his  "  assigns,"  that  he  will 
not  let  any  of  the  farmers  in  the  parish  have  any  part  of  the  tithes : 
this  covenant  runs  with  the  tithes,  and  binds  the  assignee  (/). 

Where  a  covenant  is  for  the  benefit  of  the  estate  demised,  it  will 
extend  to  the  assignee,  though  not  named. 

Therefore,  a  covenant  that  a  lessee  should  reside  on  the  demised 
premises  daring  the  term,  was  held  to  extend  to  his  assignee,  though 
not  named  in  the  covenant  ,(j&). 


(a)  Brett  t.  Cumberland.    Cro.  Jac.  521. 
{h)  CocksoQ  ▼.  Cock.  Ibid.  125. 
(0  Bac-  Abr.  tit.  Corenaot.  (£.  3.) 
i/\  z  Roll.  532.  L  5.     Conan  v.  Kemise 
W.  JoQcs.  245*    Conshsm  v.  King.  Cro.  Car. 

(')  Stevenson  y.  Lambaid,  %  East.  575. 


(/)  Com.  Dig.  tit.  Covenant.  (B.  3.) 
Shcrewood  v.  Nonnes.  i  Leon.  250. 

(g)  Hol/ord  V.  Hatch.  Do«g.  183-6. 

(b)  Aids  V.  Watkin.  Cro.Elia.  637.  Steven^ 
son  V.  Lambard.  3  East's  R.  575-9. 

(0  Bally  V.  Wells.  3  Wils.  25. 

(i)  Tatem  y.Chjplain.  2  H.  Bl.  R.  133. 
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The  assignee  may  assign,  and  thereby  get  rid  of  his  subsequent 
rentj  and  of  the  covenants  which  run  with  the  land  :  and  as  he  may 
do  so  at  law,  so  a  fortiori  may  he  do  so  in  equity  \  for  though  the  te- 
nant's liability  on  his  covenant  to  pay  rent  subsists  during  the  conti- 
nuance of  the  lease,  notwithstanding  he  may  become  a  bankrupt  and 
be  deprived  of  all  his  property,  there  is  no  personal  confidence  in  the 
assignee  of  the  lessee,  and  when  he  parts  with  the  lease,  he  also  gets 
rid  of  his  liability  [a). 

But  an  assignee,  who  assigns  over,  is  liable  to  covenant  for  the  rent 
incurred  during  his  enjoyment  \  and  if  covenant  be  brought,  he  may 
plead,  that  before  any  rent  was  due  he  granted  all  his  term  to  y.  S. 
iwho  by  virtue  thereof  entered  and  was  possessed  (b) ;  and  this  will 
be  a  good  discharge  without  alleging  notice  of  the  assignment,  and 
the  assignment  will  be  good  though  made  to  a  beggar,  or  to  a  person 
leaving  the  kingdom,  provided  the  assignment  be  executed  before  hb 
departure ;  or  therefore  made  a  day  before  the  rent  due  to  a  prisoner 
in  the  I^eet;  nor  can  the  plaintiff  take  advantage  of  it  by  replying 
perfraudemy  unless  he  can  prove  a  trust :  it  was  the  lessor's  own  fault 
and  folly  to  take  the  first  assignee  for  his  tenant ;  nor  is  he  without 
remedy,  for  he  may  bring  covenant  against  the  lessee,  or  may  distrain 
upon  the  land.  In  truth,  if  you  have  no  remedy  against  the  assignee, 
you  must  lose  your  rent,  and  get  possession  of  the  premises  as  soon 
as  you  can.  The  only  case,  Lord  Eldon  thought,  in  which  a  question 
^f  fraud  could  arise,  was,  where  the  assignor  had  kept  possession  of 
the  premises  of  which  he  made  a  profit,  and  had  made  an  assignment 
to  prevent  responsibility :  but  even  there,  if  the  possession  were  pro- 
fitable,  there  would  always  be  something  on  the  premises  for  the  land- 
lord to  distrain  \  for  which  reason,  his  Lordship  doubted  whether 
there  ever  could  be  such  a  thing  as  a  fraudulent  assignment,  and  whe- 
ther an  issue  on  such  a  point  could  ever  be  well  taken.  The  defend- 
ants, in  the  principal  case,  had  a  right  to  divest  themselves  of  the  in- 
terest, by  the  mere  form  of  an  assignment,  which  drives  the  plaintiff 
to  take  possession.  Butler^  J.  also  thought,  that  the  only  case,  where 
the  replication  ^^yr^7{/^i»  could  be  good,  was  where  the  assignor  con- 
tinued in  possession  {c). 

As  therefore  by  the  assignment  the  title  and  possessory  right  pass 
and  the  assignee  becomes  possessed  in  law^  and  is  only  liable  wliile  in 
actual  possession,  so,  if  he  assign  over  before  a  breach,  though 
his  assigeee  have  not  taken  actual  possession,  yet  he  (the  first  assignee) 
is  not  liable  to  an  action  of  covenant  {d). 

ia)  Vallitnt  v.  Dodemede.  2  Atk.  546. 
Pitcher  v.  Tovey.  xa  Mod.  13.  Lekeux  v. 
Nath.  %  Stran.  12x1.  Auriol  v.  Mills.  4T.  R. 


94ft99.     Doe  d.  Mitchinson  v.  Carter.  8  T. 
K.  57-6z.    Taylor  v.  Shum.   i  Bos.  &  Pull 

(^)  Bull.  ^.  P.  159.     Pitcher  v,  Tovey.  4 


Mod.  7X-7a. 

(f)  Pitcher  V.  Tovey.  x  Slalk.  81  S.C.4 
Mod.  7x.  S.  C.  12  Mod.  23.  Chancrllor  t. 
Poole.  Doug.  764.  Taylor  v.  Shun,  x  Boc. 
&  Pull.  21-23. 

(^  Eaton  V.  Jaques.  Doug.  456-61. 
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A.  being  assignee  of  a  lease^  puts  it  up  to  auction :  JB.  becomes 
the  purchaser,  pays  a  deposit,  and  orders  an  assignment  to  him  to  be 
prepared  by  yf*s  solicitor;  which  is  accordingly  prepared  and  exe- 
cuted by  A ;  but  instead  of  being  delivered  to  B.  it  remains  in  the 
possession  of  the  solicitor,  who  claims  a  lien  for  the  expense  of  pre- 
paring, it.  Held,  that  to  an  action  against  A*  as  assignee  of  the  term^ 
for  rent  accriiing  due  after  he  had  executed  the  assignment,  these  facts 
were  sufficient  to  support  a  plea,  that  before  the  rent  became  due  he 
had  assigned  to  B.  {a). 

It  is  not  necessary  that  notice  should  be  given  to  the  reversioner  of 
an  assignment  over.  In  an  action  against  the  assignee  of  a  term,  the 
plea  of  an  assignment  over  ought  to  shew  that  such  assignment  over 
was  made  after  the  assignment  stated  in  the  declaration:  but  if  it 
does  not,  no  objection  can  be  made  against  it  after  replication  that 
sdch  assignment  over  was  fraudulent  (b). 

Where  there  is  an  exception  in  a  lease  of  an  entry,  and  liberty  to 
wash  in  the  kitchen,  and  a  passage  for  that  purpose,  an  action  will  lie 
against  an  assignee  for  hindering  the  lessor ;  for  a  covenant  relating 
to  a  way  or  other  profit  apprendre  goes  with  the  tenement  and  binds 
the  assignee  (r). 

If  a  man  leases  for  years,  and  the  lessee  covenants  for  him  and  his 
assigns  to  pay  the  rent,  so  long  as  he  and  they  shall  have  the  posses- 
sion of  the  thing  let,  and  the  lessee  assigns,  the  term  expires,  and 
the  assignee  continues  the  possession  afterwards ;  an  action  of  cove- 
nant will  lie  against  him  for  rent  behind  after  the  expiration  of  the 
term;  for  though  he  is  not  an  assignee  strictly  according  to  the  rules 
of  law,  yet  he  shall  be  accounted  such  an  assignee  as  is  to  perform 
the  covenants  (</). 

Touching  the  difference  of  debt  and  covenant  against  an  assignee, 
it  is  extremely  clear  that  a  person  who  enters  into  an  express  covenant 
in  a  lease^  continues  liable  on  his  covenant,  notwithstanding  the  lease 
be  assigned  over.  The  distinction  between  the  actions  of  debt  and 
covenant,  which  was  taken  in  early  times,  is  equally  clear :  if  the  les- 
see assign  over  the  lease,  and  the  lessor  accept  the  assignee  as  his  les- 
see, either  tacitly  or  expressly,  it  appears  by  the  authorities  that  an 
action  of  debt  will  not  lie  against  the  original  lessee  \  but  all  those 
cases  with  one  voice  declare,  that  if  there  be  an  express  covenant,  the 
obligation  on  such  covenant  still  continues:  and  this  is  founded  not 
on  precedents  only,  but  on  reason  ;  for  when  a  landlord  grants  his 
lease,  he  selects  his  tenant  \  he  trusts  to, the  skill  and  responsibility  of 
that  tenant ;  and  it  cannot  be  endured  that  he  should  afterwards  be 
deprived  of  his  action  on  the  covenant  to  which  he  trusted,  by  an  act 


U)  OdeU  V.  Wake.  Camp.  394. 

{h)  Cook  ▼.  Harris,   z  Ld.  Raym.  367. 

(c)  Bu^h  V.  Calls.   X  Show.  388.     Colc*f 


Case.  1  Salk.  196. 

{i)  Bac.  Abr.  tit.  Covenant.  (£.  3.}  Brome* 
field  V.  Williamson.  Stile.  407. 
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to  which  he  cannot  object  (as  the  assignment  of  a  bankrupt's  interest) 
as  in  the  case  of  execution.  In  such  a  case  the  lessor  has  no  choice 
of  the  under-tenant :  so,  in  the  principal  case,  the  assignees  of  the 
bankrupt  were  bound  to  sell  the  term,  and  perhaps  they  might  assign 
to  ^  person  in  whom  the  lessor  had  no  confidence ;  wherefore  the  lessee 
was  held  liablc»  notwithstanding  his  bankruptcy.  Where  a  disposition 
of  the  lease  has  been  made  by  virtue  of  tl  fieri  facias  ^  or  an  degit^  the 
lessee  continues  liable  on  his  covenant,  notwithstanding  the  estate  be 
taken  from  him  agsdnst  his  consent  {a). 

An  assignee  is  not  liable  on  a  covenant  that  relates  to  something  not 
in  being  at  the  time  of  the  demise,  or  merely  personal  or  collateral  to 
the  thing  demised ;  as  to  pay  a  sum  of  money  in  gross,  to  build  de 
ncv9t  or  the  like,  for  it  does  not  run  with  the  land,  and  therefore  as- 
signees are  not  bound  even  though  they  be  expressly  named. 

Thus,  if  a  man  leases  sheep  or  any  thing  personal,  and  the  lessee 
covenants  for  himself  and  «  his  assigns"  at  the  end  of  the  term  to  de- 
liver up  the  sheep  or  things  so  let,  or  such  a  price  for  them ;  if  the 
lessee  assign,  this  covenant  shall  not  bind  the  assignee :  for  it  is  but  a 
personal  contract,  and  wants  such  privity  as  is  between  the  lessor  and 
the  lessee  and  his  assigns,  by  reason  of  the  reversion  (A). 

Tithes,  however,  are  so  far  assimilated  to  land,  being  the  profits 
thereof,  as  to  form  an  exception  (r). 

As  the  assignee  of  a  term  is  not  liable  on  a  mere  collateral  cove- 
nant, therefore  where  the  lessee  of  certain  premises  covenanted  to 
pay  annually,  during  the  term  of  twenty-one  years,  twenty  shillings, 
to  the  churchwardens  of  the  parish,  his  assignee  was  held  to  be  not 
liable  (J). 

But  though  generally  a  personal  or  collateral  covenant  aflRscts  not  an 
assignee,  yet  if  the  covenant  regard  something  to  be  done  upon  the 
land,  and  the  assignee  be  named,  though  it  were  not  in  being  at  the 
time  of  the  demise,  and  be  in  some  measure  collateral,  as  to  build  a 
wall,  or  new  house  upon  the  land,  &c*  it  shall  bind  the  assignee;  be- 
'Cause  he  will  receive  the  benefit  of  it  {e)» 

Yet,  though  the  assignee  be  named  in  the  original  covenant,  if  it 
has  been  hroken  before  assignment,  no  action  will  lie  against  him;  for 
he  shall  not  be  answerable  for  a  breach  which  he  never  committed. 

Thus,  where  the  lessee  covenanted  to  pull  down  certain  old  houses, 
and  rebuild  others  within  seven  years,  but  did  not  perform  the  cove- 
nant, and  at  the  end  of  seven  years  assigned;  an  action  was  brought 
against  the  assignee  and  held  not  to  lie  \  the  breach  being  complete 


{m)  Auriol  V.  Mills.  4T.  R.  94-98.  N07. 
Max.  91. 

(*)  SpSenctr't  Case.  5  Co.  R.  16-17.- 
(0  Ballj  V.  WelU.  3  WiU.  aj. 


{d)  Meyho  v.  BuckhursL  Cro.  Jac.  43S. 
(«)  Co.  16.  b.  Com.  Dig.  tit.  Covenant. 
(C.  aO  Bull.  N.  P.  IJ9. 
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before  the  assignment  (a) :  had  die  covenant  however  not  been  broken* 
before  the  assignment,  as  if  the  lessee  had  assigned  before  the  time 
expired,  the  assignee  would  have  been  liable  {b). 

Neither  is  an  assignee  liable  for  the  breach  of  any  covenant,  as  for 
rent  due,  after  he  has  assigned  over  his  term ;  because  the  privity  df 
estate  is  gone:  and  this  though  the  assignment  over  be  made  without 
notice  to  the  lessor :  and  though  such  assignment  goes  to  a  /ems  ro- 
vertf  for  she  may  purchaser). 

The  assignee  therefore  of  a  term,  declared  against  as  such,  is  not  li- 
able for  rent  accruing  after  he  has  assigned  over,  though  it  be  stated 
that  the  lessor  was  a  party  executing  the  assignment,  and  agreed  there-* 
by  that  the  term,  which  was  determinable  at  his  option,  should  be  abso- 
lute (J). 

ITet  where  a  breach  is  continuing  it  shall  be  otherwise;  as  if  a  co- 
venant be  to  repair  within  such  time  after  notice,  if  the  lessee  does 
not  repair  upon  notice  by  the  assignee,  covenant  lies;  though  it  was 
out  of  repair  before  the  assignment  {e). 

A  rent  shall  not  be  decreed  against  the  assignee  of  a  wine-licence 
lease,  who  purchased  without  notice  of  the  rent}  for  the  rent  does  not 
run  with  the  licence,  but  is  due  upon  the  contract  only  (/), 

A  covenant  not  to  assign  generally,  must  be  personal  and  collateral, 
and  can  only  bind  the  lessee  himself;  for  there  never  can  be  any  as- 
signee {g). 

As  an  assignee  shall  be  bound  by  a  covenant  real  annexed  to  the  es- 
tate, and  which  runs  along  with  it,  so  shall  he  take  advantage  of 
such  (£). 

Therefore,  if  the  lessor  covenant  to  repair,  or  if  he  grant  to  the 
lessee  as  many  estovers  as  will  repair,  or  that  he  shall  burn  within  his 
house  during  the  term ;  these,  as  things  appurtenant,  shall  go  with  it 
into  whose  hands  soever  it  comes  (£). 

So,  if  a  roan  lease  land  to  another  by  indenture,  the  covenant  in 
law  created  by  the  word  "  demise,"  shall  go  to  the  assignee  of  the 
term,  and  be  shall  have  advantage  of  it  (£). 

But  though  generally  an  assignee  of  a  term  who  comes  in  by  act 
of  law,  as  well  by  deed  as  by  statute-merchant,  shall  have  the  benefit 
of  covenants,,  an  assignee  of  a  lease  by  estoppel  is  an  exception  to  the 
rule  I  for  there  is  a  difference  where  a  covenant  is  annexed  to  a  thing 
which  of  its  nature  cannot  pass  at  the  first  without  deed,  and  where 


{a)  Churchwardens  of  St.  Saviour  South- 
wirk  ▼.  Smith,  z  Bl.  R.  351.  S.  C.  3  Burr. 
1279. 

(l)  Gretcot  ▼.  Green,  i  Salk.  199.  S.  C. 
2  Ld.  Raym.  388. 

(«)  Boulcoo  ▼.  Canon.  Freem«  336.  Noy. 
Maju  91.  Pkditf  V,  Tovey.  i  Show.  340. 


Co.  Lit.  3.  a.  ^s^*  h. 

{d)  Chancellor  v.  Poole.  Doug;.  764. 
(r)  Com.  Dig.  tit.  Covenant.  (B.) 
(/}  h^^  V.  Blunck.  Hard.  88. 
{g)  BaUy  V.  Wells.  3  Wils.  25. 
(b)  Bac.  Abr.  tiu  Covenant.  (E.  5.) 
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not ;  for  in  the  first  case,  the  assignee  ought  to  be  in  by  deed,  other- 
wise he  shall  not  have  advantage  of  the  covenant  {a). 

If  one  by  indenture  lease  a  house  for  forty  years,  and  the  lessee  co« 
venants  with  the  lessor  that  he  will  sufficiently  repair  the  house  during 
die  term,  and  that  the  lessor  may  enter  every  year,  to  see  if  the  repairs 
are  done,  and  if  upon  view  of  the  lessor  it  was  repaired  according  to 
the  agreement,  that  then  the  lessee  should  hold  the  house  for  forty 
years  after  the  first  term  ended ;  and  the  lessee  grants  to  another  all 
the  interest  in  the  term  and  terms  which  he  had  in  the  tenements,  and 
after  the  first  term  ended ;  the  assignee  shall  not  take  the  benefit  of 
this  agreement. 

If  A.  leases  a  houte  to  B,  for  years,  who  covenants  to  repair, 
and  that  A,  his  heirs,  executors,  and  administrators,  may  at  all  times 
enter,  and  see  in  what  plight  the  same  is ;  and  if  upon  such  view  any 
default  shaU  be  found  in  the  not  repairing,  and  thereof  warning  shall 
be  given  to  B.  his  executors,  &c.  then  within  four  months  after  such 
warning,  such  default  shall  be  amended ;  and  afterwards,  the  house 
in  default  of  B.  becomes  ruinous,  and  A,  grants  the  reversion  to 
C.  who,  upon  view  of  the  house,  gives  warning  to  B.  of  the  default, 
&c.  if  it  be  not  repaired,  C,  may  have  an  action  as  assignee  of  A. 
s^ainst  B,  though  the  house  became  ruinous  before  C.  was  endtled 
to  the  reversion;  for  the  action  is  not  founded  upon  the  ruinous 
state  of  the  house,  and  the  time  when  it  first  happened,  but  for 
not  repairing  within  the  time  appointed  by  the  covenant  after  the 
warning  (b). 

But  an  assignee  shall  not  have  an  action  upon  a  breach  of  covenant 
before  his  own  time  {c). 

The  assignee  of  a  term  may^take  advantage  of  a  covenant  agamst 
the  assignee  of  the  reversion ;  and  he  may  have  this  remedy  by  way 
of  retainer  against  such  assignee. 

Therefore  where  A,  leased  lands  to  B.  for  two  hundred  years,  and 
by  the  same  deed  covenanted  for  himself,  his  heirs,  and  assigns,  with 
B.  his  executors  and  assigns,  that  if  B,  were  disturbed  for  respite  of 
homage,  or  enforced  to  pay  any  charge  or  issues  lost,  he  should 
withhold  so  much  of  his  rent  as  he  should  be  enforced  to  pay, 
and  A,  grants  his  reversion  to  C,  and  B,  assigns  the  term  to  D, ;  J^. 
may  take  the  benefit  of  this  covenant  against  C.  for  it  runs  with  the 
land  (c). 

An  assignee  shall  not  be  prevented  of  a  benefit  allowed  by  law,  for 
the  avoidance  of  a  rent  (</). 


C«)  Nokes  V.  Awder.  Cro.  EK«.  373.  S,  C. 
Ibid.  437. 
{i)  Bac.  Abr.  tk.  Cofeoant.  (£.  5.} 


(«)  Lewis  V.  Ridge  Cro.  Elii.  863. 

{i)  City  of  London  ▼•  Richmood.  %  Vcac 
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At  common  law,  no  grantee  or  assignee  of  a  reversion  could  take 
the  benefit  or  advantage  of  a  condition  for  re-entry.  It  was  therefore 
enacted  by  slat.  31  /f.  8.  c.  34.  that  all  persons  grantees  of  the  rever- 
sion of  any  lands  from  the  king,  or  grantees  or  assignees  of  any 
common  person,  their  heirs,  executors,  successors  and  assigns,  shall 
have  like  advantage  against  the  lessees,  &c.  by  entry  for  non-payment 
of  rent,  or  for  doing  waste  or  other  forfeiture,  and  the  same  remedy 
by  action  only  for  not  performing  other  conditions,  covenants,  and 
agreements  contained  in  the  said  leases,  as  the  lessors  or  grantors 
themselves  had. 

On  this  statute  it  is  to  be  observed. 

1.  That  as  the  words  of  the  statute  are  against  lessees,  it  does  not 
extend  to  covenants  upon  estates  in  fee  or  in  tail,  but  only  upon  leases 
made  for  life  or  years  {a). 

2.  That  an  assignee  of  part  of  the  estate  of  the  reversion  may  take 
advantage  of  the  condition ;  as  if  lessee  for  life  be,  &c.  and  the  re- 
version is  granted  for  life  i  so  if  lessee  for  years,  8cc,  be,  and  the 
reversion  is  granted  for  years,  the  grantee  for  years  shall  take  ad- 
vantage of  the  condition  in  respect  of  the  word  «  executors''  in  the 
Act^^). 

3.  But  a  grantee  of  part  of  the  reversion  shall  not  take  advantage 
of  the  condition ;  as,  if  the  lease  be  of  three  acres,  reserving  a  rent 
upon  condition,  and  the  reversion  is  granted  of  two  acres,  the  rent 
shall  be  apportioned  by  the  act  of  the  parties,  but  the  condition  is 
destroyed,  for  that  it  is  entire  and  against  common  right :  except  in- 
deed in  the  case  of  the  king  (3).    ' 

4.  Whoever  comes  in  by  the  act  of  the  party,  as  by  bargain  and 
sale  of  the  reversion,  or  by  grant  of  the  reversion  in  fee  to  the  use  of 
jf,  is  an  assignee  within  the  statute ;  as  the  bargainee  in  the  one  case, 
and  ji,  in  the  other  [b). 

But  such  as  come  in  merely  by  act  of  law,  as  the  lord  by  es- 
cheat, or  are  in  of  another  estate,  shall  not  take  benefit  of  the  sta- 
tute (i). 

5«  The  grantee  shall  not  take  advantage  of  a  condition  before  he  has 
given  notice  to  the  lessee,  but  he  may  of  a  covenant  (r). 

6*  The  grantee  or  assignee  shall  take  advantage  of  such  conditions 
only  as  are  incident  to  and  for  the  benefit  of  the  reversion ;  as  rent, 
'waste,  repairs,  making  fences,  scouring  ditches,  preserving  woods, 
and  such  like ;  and  not  for  the  payment  of  any  sum  in  gross,  the 
delivery  of  corn,  wood,  or  the  like.  So,  "other  forfeiture*'  relates 
to  such  things  as  are  incident  to  the  reversion  and  run  with  the 
land  (d). 

<«)  £sp.  N.  P.  »93.  Co.  Lit.  %ts.  a.  j      (c)  Hingen  y.  Piyiu  Cro.  Jac.  475-6. 

O)  Co.  Lit.  ai5.  •.  I      (J)  Co.  Lit.  ai5.  b. 
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7,  The  assignee-  of  the  lessor  may  maintain  covenant  against  the 
lessee  after  the  lessee  has  assignedj  and  he  has  accepted  rent  from  the 
Bssigneei  for  such  is  within  the  statute  {a). 

So,  an  assignee  of  a  reversiony  who  hath  accepted  rent  from  the 
assignee  of  the  texm,  may  maintain  covenant  against  the  executor  of 
the  lessee,  or  the  asrignee  of  the  term  for  a  breach  of  covenant 
running  with  the  land,  though  it  be  committed  after  the  assignment 
of  the  reversiQn  (i). 

But  otherwise  it  is  of  a  covenant  in  land,  which  is  on]y  created  by 
the  law,  or  of  a  rent  which  is  created  by  reason  of  the  contract, 
and  is  by  reason  of  the  profits  of  the  land,  wherein  none  is  longer 
chargeable  with  them  than  while  the  privityof  estate  continue  with 
them  {b). 

8.  The  surrenderee  of  a  copyhold  reversion  may  bring  debt  or  oove<- 
nant  against  the  lessee  within  the  equity  of  this  statute,  for  it  is  a 
remedial  law  and  no  prejudice  can  arise  to  the  lord  (r). 

Assigntnent  by  way  of  Mortgage. — ^With  respect  to  assignments  by 
way  of  mortgage,  being  merely  conditional,  they  are  not  ccmsidered 
as  an  actual  transfer  of  property,  but  as  a  security  only  for  money. 

In  the  case  of  Eaton  v.  Jaques  [d)  it  is  decided,  that  if  a  lessee  for 
years,  with  covenants  to  repair,  assigns  to  J.  5.  by  way  of  mortgage, 
and  y,  S.  never  enters,  equity  will  not  compel  him  to  repair,  thougk 
he  had  the  whole  interest  in  him;  and  though  it  was  his  own  folly  to 
take  an  assignment  of  the  old  term,  when  he  should  have  taken  a  de» 
rivative  lease,  by  which  means  he  would  not  be  liable  at  law.  But  in 
the  case  of  Williams  v.  Bosanquet  {e)  it  was  held  that  if  a  party  take 
an  assignment  of  a  lease  by  way  of  mortgage,  as  a  security  for  mone^ 
lent,  the  whole  interest  passes  to  him,  and  he  becomes  liable  on  the 
covenant  for  the  payment  of  rent,  although  he  has  never  occupied  or 
become  possessed  in  fact,  and  Dallas^  C.  J.  in  delivering  the  judgment 
of  the  Court,  observed,  that  Eaton  v.  Jaques  stood  on  its  own  peculiar 
ground,  which  was,  that  an  assignment  of  a  lease  taken  by  way  of 
pledge  or  security,  differed  from  an  absolute  assignment  in  this  les- 
pect,  that  entry  and  possession  were  necessary  to  make  such  assignee 
liable. 

So  also  such  assignee,  though  he  never  entered,  and  had  lost  his 
mortgage  money,  was  by  law  compelled  to  pay  the  rent,  and  having 
sued  in  equity  could  have^io  relief  (/).  And  it  is  now  held  that  the 
mortgagee  having  thp  legal  estate  shall  be  liable  as  assignee,  whe&er 
in  possession  or  not  [g), 
.    If  mortgagor  and  mortgagee  make  a  lease  in  which  the  covenants 


(d)  Ashurst  t.  Mingay.  %  Show.  133. 
(fi)  Brett  ▼.  Cumberland.  Cro.  Jac.  521. 
{e)  GloTer  ▼.  Cope,  z  Salk.  185. 
{d)  Doug.  46a*  n.  X* 


(r)  I B.  and  B.  938. 

(/)  Pilkinston  v.Shaller.  %  VeriL  574. 

(f)  Stone  ▼- Evans,  aate  84. 
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for  the  rent  and  repairs,  are  only  with  the  mortgagor  and  his  assignSf 
the  assignee  of  the  mortgagee  cannot  maintain  an  action  for  the 
breach  of  these  covenants,  because  they  are  collateral  to  his  grantor's 
interest  in  the  land,  and  therefore  do  not  run  with  it  (a). 

But  if  the  tenant  for  a  term,  convey  the  term  by  way  of  mortgage, 
and  then  join  with  the  mortgagee  in  a  lease  for  a  shorter  term,  in 
which  the  covenants  for  the  rent  and  repairs  are  only  with  the  mort- 
gagor and  his  assigns,  and  the  interests  of  the  mortgagor  and  mort- 
gagee become  extinguished  during  the  lease  by  the  reversioner  acquir- 
ing their  estates,  still  the  mortgagor  may  maintain  an  action  of  cove- 
nant against  the  lessee,  the  covenants  being  in  gross  (b). 

That  which  cannot  be  supported  as  an  assignment  shall  be  good  as 
an  under-lease  against  the  party  granting  it  (r). 

Under  a  proviso  that  all  assignments  of  a  lease  shall  be  void,  if  not 
enrolled,  under-leases  are  not  included  {d). 

An  under-lease  is  not  an  assignment  to  the  efiect  of  working  a 
forfeiture  under  a  proviso  not  to  assign  [e). 

It  has  therefore  become  usual  to  insert  a  proviso  in  leases,  that  the 
lessee,  ^c.  shall  not  let,  set,  transfer,  or  assign  over,  or  otherwise 
part  with  the  whole  or  any  part  of  the  premises  {/). 

An  under-lease,  made  by  a  lessee  for  years,  determinable  on  a  fu- 
ture day  certain,  and  to  commence  immediately  on  his  death,  is  good, 
he  dying  within  the  time  (g). 

It  was  formerly  held  that  an  action  on  the  case  would  lie  by  a 
lessee  for  years  against  his  under-tenants  for  so  negligently  keeping 
his  fire  that  the  premises  were  burned  down:  though  not  against  a 
tenant  at  will  (h). 

Bat  by  stat.  14  G.  3.  r.  28.  /.  86.  it  is  enacted,  that  no  action, 
suitj  or  process  whatever,  shall  be  had,  maintained,  or  prosecuted, 
against  any  person  in  whose  house,  chamber,  stable,  barn,  or  other 
building,  or  on  whose  estate  any  fire  shall  accidentally  begin,  nor 
shall  any  recompence  be  made  by  such  person  for  any  damage  suffer- 
ed thereby,  any  law,  usage,  or  custom  to  the  contrary  notwithstand- 
ing. 

The  landlord  or  original  lessor  cannot  sue  an  under-tenant  on  a 
covenant  for  rent  contained  in  the  original  lease  (/). 

An  under-tenant,  whose  goods  were  distrained  and  sold  by  the 
original  landlord  for  rent  due  from  his  immediate  tenant,  cannot 
•maintain  an  action  for  money  paid  to  the  use  of  the  latter :  for  im- 
mediately on  the  sale  under  the  distress,  the  money  paid  by  the 


(tf)  Webb  V.  Ruiiell.  3  T.  R.  393. 
(^>  Stokct  ▼.  Russell.  3  T.  R.  678. 
(c)  Palmer  v.  Edwards.  Doug.  88.  n. 
(jd)  Kinoersley  v.  Orpe.  Doug.  56. 
(#}  Crusoe  d.  Blencowe  v,  Bugby.  3  Wila« 
434.  S.  C.  a  Bl  767. 


(/)  Roc  d.  Gregson  v.  Harrison.  2  T.  R. 

{g)  Child  V.  Baylie.  Cro  Jac.  459. 
{A)  CudUp  V.  RundalL  4  Mod.  9.  S.  C.  zft 
Mod.  15. 
(/)  Holford  V.  Hatch.  Doug.  183. 
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purchaser  vested  in  the  landlord,  in  satisfaction  of  the  rent,  and  nctcr 

was  the  money  of  the  under-tenant  {a). 

An  under-lease  of  the  whole  term  amounts  to  an  assignment  [b). 
But  if  the  lessor  reserves  the  rent  to  himself  on  granting  over,  it 

is  an  under-lease  and  not  an  assignment,  though  he  parts  with  the 

whole  term  (c) 

An  outgoing  tenant  having  agreed  to  assign  the  remainder  of  his 

term  to  the  incoming  tenant,  the  sheriff,  before  an  actual  assignment 

made,  may,  under  an  execution  against  the  outgoing  tenant,  sell  his 

interest  in  such  remaining  term,  and  set  upon  it  the  same  value  the 

incoming  tenant  had  agreed  to  give  for  it  (</). 

(tf)  Moore  v.  Pyrke.  xi  East.  5a.  I      (r)  Poultney  t.  Holroes.  x  Str.  404. 

{b)  Hicks  V.  Downing,  x  Ld.  Raym.  99.     |      \d)  Sparrow  v.  Earl  of  Briito).  I  Man.  ic 
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Of  Changes  happening  by  Marriage^  Bankruptcy^  Insol^ 
X)encyj  or  Death :  wherein  of  Assignees^  Devisees^  Exe- 
cutors,  and  Administrators^  and  in  what  Cases  they  are 
bound  by^  and  may  take  advantage  of  Covenants. 

^HANGES  by  Marriage. — The  marriage  is  a  gift  in  law  to  the 

husband  of  all  the  wife's  chattels  real,  as  a  term  for  years  in  right 

of  his  wife  ;  so  of  estates  by  statute-merchant,  statute-^staple,  elegit, 

&c.  and  of  these  he  may  alone  dispose,  or  forfeit,  or  they  may  be 

extended  for  his  debts  (a). 

But  if  he  makes  no  disposition  of  them  in  his  lifetime,  they  survive 
to  his  wife,  and  therefore  he  cannot  devise  them.  For  the  husband 
is  only  possessed  of  a  term  in  her  right ;  and  the  term  or  legal  interest 
continues  in  her  (a):  for  the  law  does  not  love  that  rights  ishould  be 
destroyed ;  but,  on  the  contrary,  for  the  supporting  of  them  invents 
notions  and  fictions,  as  abeyance,  &c.  (3). 

So  a  feme  covert  is  of  capacity  to  purchase  of  others  without  the 
consent  of  her  husband,  and  though  he  may  disagree  and  divest  the 
estate,  yet  if  he  neither  agree  nor  disagree,  the  purchase  is  good  (r)* 

If  a  woman,  lessee  for  years,  marry,  and  the  husband  afterwards  pur* 
chases  a  new  lease  to  them  both  for  their  lives  of  the  same  lands,  this 
is  a  surrender  in  law  of  the  first  term,  and  shall  bind  the  wife  i  be- 
cause it  amounts  to  an  actual  disposition  thereof,  which  the  husband 
had  power  to  make  {a). 

{a)  Bac.  Abr.  tic.  Baron  et  Feme.  (C.  2.)  I  Lit.  340. 

(S)  Cage  V.  Acton  I  Ld.  Raym.  515.  Co.  |     (r)  Ibid.  3.  a.  356.  h. 
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So»  if  a  man  marry  a  woman  who  is  astmque  trust  of  a  term,  the 
k««bao<i  may  as  well  dispose  of  this  trust  as  if  the  legal  interest  were 
in  hen  Bat  not  if  the  trust  were  created  with  his  pririty  and  con- 
sent  (0). 

Even  when  the  husband  was  possessed  of  a  term  in  right  of  his 
wife  from  whom  he  was  divorced  h  nunsi  isf  thoro  g  he  was  restrained 
from  selling  it  {i). 

But  socb  term,  whereof  the  husband  is  possessed  in  right  of  his 
wife,  may  be  extended  for*  the  debts,  or  forfeited  for  the  crimes  of 
the  husband;  for  these  zit  legal  dispositions  thereof,  which  shall 
bind  the  wife  (r). 

But  if  a  husband  should  grant  a  rent,  common,  &c«  out  of  such 
term  and  die,  this  would  not  bind  the  wife  surviving,  because  the 
term  or  possession  itself  being  left  to  come  entire  to  the  wife,  all  in- 
termediate charges  or  grants  thereout  by  the  husband  determine  with 
his  death ;  for  the  title  of  the  wife  to  such  term  has  relation  to  the 
time  of  their  intermarriage,  and  so  is  paramount  to  ail  collateral  charges 
or  grants  made  thereout  by  the  husband  after. 

So,  a  gmnt  by  the  husband  of  the  herbage  or  vesture  of  such  land 
which  he  held  in  right  of  his  wife  for  years,  will  be  void  after 
his  death ;  because  they  are  part  of  the  land  itself,  and  not  collateral 
to  it  (r). 

If  the  husband  and  wife  be  evicted  of  a  term  which  he  hath  in 
right  of  his  wife,  and  the  husband  bring  an  ejectment  in  his  own 
name,  and  have  judgment  to  recover,  this  makes  an  alteration  in  the 
term  and  vests  it  in  the  husband;  because,  not  making  his  wife  a 
party  to  the  recovery,  he  takes  the  whole  wrong  to  be  done  to  himself, 
and  consequently  if  he  recover,  it  must  be  by  virtue  of  that  right 
whereof  he  was  disseised. 

An  estate  by  the  curtesy  is  subject  to  the  charges  of  the  wife :  so 
that  if  a  woman,  tenant  in-tail,  acknowledge  a  statute  and  afterwards 
marry,  have  issue,  and  die,  the  lands  may  be  extended  in  the  hands 
of  the  husband  holding  as  tenant  by  the  curtesy  {d).  So,  where  a 
husband  is  but  tenant  by  the  curtesy,  and  has  only  an  interest 
for  life  in  the  wife's  estate,  he  cannot  affect  that  estate  without  her 
joining  (0). 

Husband  and  wife  make  a  lease  for  years  by  indenture  of  the  wife's 
lands  reserving  rent ;  the  lessee  enters ;  the  husband  before  any  day 
of  payment  dies,  the  wife  takes  a  second  husband,  and  he  at  the  day 
accepts  die  rent  and  dies :  it  was  holden,  that  the  wife  could  not  now 
avoid  the  lease,  for  by  her  second  marriage  she  transferred  her  power 
of  avoiding  it  to  her  husband,  and  his  acceptance  of  the  rent  binds 


(«)  Turner's  Case,  z  Vera.  7.  Pitt  ▼.  Hunt 
Ibid.  i8«  lackdon  t.  Nortbcote.  3  Atk.  430- 
43J. 


U 


(B)  Anon.  xo.  Mod.  44. 

(e)  Bac.  Abr.  tit.  Baron  &  Feme.  (C.  a.) 

{d)  Dyer.  51.  h,  ix 
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her,  as  her  own  before  such  marriage  would  have  done :  for  he»  by 
the  marriage,  succeeded  into  the  power  and  place  of  his  wife,  and 
what  she  might  have  done,  either  as  to  affirming  or  avoiding  sucb 
lease  before  marriage,  the  same  may  the  husband  do  after  the 
marriage  {a). 

As  the  wife's  acceptance  of  rent  or  fealty,  &c.  will  make  good  and 
unavoidable  leases  for  years,  made  by  her  and  her  husband  at  common 
law,  or  by  her  husband  solely,  if  they  be  by  indenture  or  deed-p<dl ; 
so,  if  the  wife  die  before  her  husband,  the  same  election  and  power 
of  affirming  or  avoiding  such  leases  descends  to  her  issue  or  heir:  for 
such  leases  are  good,  till  those  who  succeed  to  the  estate  defeat  and 
avoid  them  by  their  disagreement  thereto  (a). 

Therefore  where  a  woman  tenant  in-tail,  having  issue  by  a  former 
husband,  after  his  death  married  a  second  husband,  and  they  by  in* 
denture  joined  in  a  lease  for  years  of  the  wife's  lands,  rendering  xtnt^ 
and  then  the  wife  died  without  issue  by  the  second  husband,  so  that 
be  was  not  entitled  to  be  tenant  by  the  curtesy,  it  was  holden^ 
that  till  the  issue  by  the  first  husband  entered,  this  lease  remained 
good  (a). 

So,  where  a  man  seised  of  land  in  right  of  his  wife,  makes  a  lease 
for  years,  rendering  rent,  and  then  his  wife  dies  without  issue  by 
him,  whereby  he  is  not  tenant  by  the  curtesy,  but  his  estates  deter- 
mined; yet  he  may  avow  for  the  rent  till  the  heir  hath  made  his 
actual  entry,  because  the  lease  was  at  first  good,  and  drawn  out  of 
the  seisin  of  the  wife  \  and  therefore,  till  the  entry  of  the  heir,  re- 
mains good  between  the  lessor  and  the  lessee,  so  that  the  lessee  may 
maintain  an  action  of  covenant,  and  the  lessor  distrain  and  avow  for 
the  rent,  till  the  heir  hath  entered  {a). 

If  a  term  of  years  be  granted  to  a  feme  covert  and  another,,  or  if  » 
feme  sole  and  another  be  pint  tenants  of  a  term  of  years  and  the 
feme  take  husband,  yet  in  both  eases  the  joint-tenancy  still  continues, 
for  the  marriage  makes  no  severance  or  alteration  of  it,  but  gives  the 
husband  the  same  power  his  wife  had  before,  by  an  actual  disposibon 
of  her  moiety  to  break  the  joint-tenancy,  and  binds  his  wife's  interest 
therein;  but  without  such  disposition,  the  joint-tenancy  continues, 
and  if  the  husband  die,  the  whole  shall  go  accordingly  (a). 

So,  if  such  joint-tenants  be  ousted  of  the  term,  the  wife  shall  join 
with  the  husband  and  the  other  joint-tenant  in  ejectment,  and  the  wife 
shall  have  judgment  to  recover  as  well  as  the  husband:  and  if  in  such 
case  before  any  actual  disposition  made  by  the  husband,  his  wife  die,. 
the  whole  term  shall  go  to  the  surviving  joint-tenant  and  no  pari 
thereof  to  the  husband :  because,  though  the  husband,  if  he  survive,, 
is  by  law  to  have  all  chattels  real  and  personal  of  his  wife's^  and 

(0)  B^c.  Abr.  tit.  Biron  &  Feme.    (I.) 
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term  was  a  chattel  real,  yet  the  title  of  the  other  joint-tenant  to  have 
the  whole  by  survivorship,  coming  at  the  same  instant  and  being  the 
eider  title,  shall  prevail  against  the  husband  (a). 

Although  by  the  marriage,,  the  husband  and  wife  become  one  per- 
son in  law^  and  therefore  such  an  union  works  ati  extinguishment  or 
revocation  of  several  acts  done  by  her  before  the  marriage,  yet  in 
things  which  would  be  manifestly  to  the  prejudice  of  both  husband 
and  wife,  the  law  does  not  make  her  acts  void  (b). 

Therefore,  if  a  feme  sole  make  a  lease  at  will,  or  is  lessee  at  will, 
and  afterwards  marry,  the  marriage  is  no  determination  of  her  will, 
so  as  to  make  the  lease  void  :  nor  can  she  herself  without  the  consent 
of  her  husband  determine  the  lease  in  either  case  (3). 

The  husband  as  head  or  governor  of  the  family,  has  an  absolute 
power  oyer  the  chattels  real  and  personal  of  which  he  is  possessed  in 
right  of  his  wife,  to  dispose  of  them  as  he  thinks  proper,  and  no  act 
or  concurrence  of  her's  is  of  any  avail,  either  in  confirming  or  con- 
trottling  such  disposition  (a). 

Tlierefore,  if  an  express  condition  (as  to  pay  rent)  be  annexed  to 

the  estate  of  a  woman,  who  takes  husband,  the  laches  of  the  husband 

to  perform  the  condition,  loses  the  estate  for  ever  (r). 

But  the  laches  of  the  husband  to  perform  a  condition  in  law,  which 
does  not  require  skill  or  confidence,  (as  not  to  alien  in  fee)  does  not 

prejudice  his  wife  (d.) 

The  real  estate,  however,  of  the  feme  is  under  a  different  regulation 
from  that  by  which  her  chattels  real  and  personal  are  governed,  for  it 
is  under  the  power  of  the  husband  no  longer  than  during  the  cover- 
ture, and  therefore  any  disposition  of  it  made  by  him  alone  may  be 
defeated ;  also,  all  charges  laid  on  it  by  him,  fall  off  with  his  death  {a). 

But  the  husband  during  coverture  may  take  the  rents  and  profits 
of  the  whole  estate  of  his  wife :  and  as  he  has  the  sole  disposition  of 
all  interests  of  his  wife,  he  may,  for  an  interest  which  vests  in  the 
wife,  or  accrues  to  her  during  coverture,  either  sue  alone,  or  with 
his  wife  (e)* 

11  a  feme  sole  have  right  to  have  common  for  life,  and  she  take 
husband,  and  he  be  hindered  in  taking  the  common,  he  may  have  an 
action  alone  without  his  wife,  it  being  only  to  recover  damages  (f). 

But  if  baron  and  feme  be  disseised  of  the  land  of  the  feme,  they 
must  join  in  an  action  for  the  recovery  of  the  land  {f). 

If  A,  demise  a  house  to  B.  for  years,  and  B,  covenant  to  repair 
the  said  house  during  the  term,  and  afterwards  A.  grant  the  reversion 
to  baron  and  feme,  4'^.  the  baron  may  have  an  action  alone  upon  this 
covenant  {/). 


(a)  Bac.  Abr.  tit.  Baron  and  Feme.  (I.) 

C^)  Ibid.  (£.) 

{e)  Co.  Lie.  446.  b. 

U   2 


(J)  Ibid.  133.  b. 

(r)  Com.  Dig.  tk.  Baron  and  Feme.  (0.) 

(/)  Bac.  Abr.  tit.    Baron  and  Feme. 
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But  if  lands  be  conveyed  with  a  covenant  for  further  assurance  ur 
husband  and  wife,  she  must  be  joined  with  him  in  an  action  for  die 

breach  of  such  covenant  (/?). 

In  those  cases  where  the  debt  or  cause  of  action  will  surrive  to  the 
wife,  the  husband  and  wife  are  regularly  to  join  in  the  action :  as  in 
recovering  debts  due  to  the  wife  before  marriage,  in  actions  relating, 
to  her  freehold  or  inheritance^  or  injuries  done  to  her  person  (J). 

In  other  cases,  as  in  actions  for  a  profit  accrued  during  the  covertve 
to  the  husband  in  right  of  his  wife,  in  which  the  husband  may  sue 
alone  or  join  with  his  wife,  it  is  the  more  sure  mode  to  join  (r). 

If  there  be  a  lease  by  the  wife  dum  sofa,  payment  of  the  rent  ougfal 
to  be  to  the  husband  ;  and  payment  to  the  wife  without  the  hnsbandV 
order,  though  there  be  no  notice  of  the  marriage,  shall  not  dischgi^ge 
the  lessee  (d).  [For  other  matter  relative  to  this  subject  see  anU  C* 
ULs.  12] 

Of  Dower. — A  woman  is  entitled  to  dower  of  a  reversion  expectant 
on  a  term  for  years.  Thus  if  a  man,  either  before  or  after  marriage, 
make  a  lease  for  years  reserving  rent,  his  wife  will  be  entitled  to  a 
third  of  the  land  for  her  dowry,  and  also  to  a  third  of  the  rentj  as 
incident  to  the  reversion  {e). 

The  widow  holds  her  dower  discharged  from  all  jjudgment^  leases, 
mortgages,  or  other  incumbrances,  made  or  created  by  her  husband 
after  the  marriage  {/), 

Dower  is  even  protected  from  distress  for  a  debt  due  to  the  crowns 
contracted  during  the  marriage  ;  and  if  the  lands  be  distrained  upon, 
the  doweress  may  have  a  writ  to  the  sheriff  commanding  him  not  to 
distrain,  or  to  restore  the  distress,  if  any  be  taken  (g). 

A  rent  issuing  out  of  land  whereof  a  woman  is  dowahle  may  be  as- 
signed in  lieu  of  dower ;  and  if  a  tenant  in  tail  assign  a  rent  out  of 
the  land  intailed  to  a  woman  entitled  to  dower  out  of  such  estate 
tail,  not  exceeding  the  yearly  value  of  her  dower,  it  will  hind  the 
issue  {b). 

But  rent  assigned  in  lieu  of  dower,  as  it  comes  in  lieu  of  land, 
ought  to  be  absolute  as  the  assignment  of  the  land  itself  (i). 

A  jointress  is  not  so  favoured  in  law  as  a  doweress.  But  the  Courc 
of  Chancery  will  set  aside  a  term  of  years  in  favour  of  a  jointness, 
though  it  will  not  do  so  in  favour  of  a  woman  entitled  at  lair  to 
dower ;  because  a  jointress  has  a  fixed  interest  by  the  agreen^ent  oE 
the  party  {k). 


(a)  Middlemore  v.  Goodale.  Cro.  Car.  505. 
(^)  Bae.  Abr.  tit.  Baron  and  Feme.  (K.) 

(e)  Com.  Dig.  tit. Baron  and  Feme.  (X.) 
{d)  Ibid.  (O.) 

(f)  X  Inst.  32.  a.  z  CruiseV  Dig.  tit.  6.  c.  3. 
s.  10,  II. 

(/)  I  Inst.  46.  a.  Cruise's  Dig.  tit.  6.  c.  3. 


(f)  I  Inst.  3i.  a.  F.  N.  B.  150.    Ccuia^'s  t^ 
ante^  s.  41. 

(>i)  z  Roll.  Abr.  683. 

(0   Went  worth  v.  Wentworth    Cro.EI»^ 

45i« 
(i)  Prcc.  in  Ch.  5.     X.  Cni&e'i  Dqj.  tSfc  7* 

s.  XO. 
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Of  Changes  by  Bankruptcy. — The  legal  right  that  the  landlord  has  to 
<li8train  the  goods  of  his  tenant  for  rent  in  arrear,  is  not  afFected  by 
the  tenant's  bankruptcy  while  the  goods  remain  on  the  premises. 

For  a  landlord  is  considered  in  a  higher  degree  than  a  common  ere* 
editor,  and  it  would  be  hard  to  preclude  him  from  distraining,  where 
there  are  goods  on  the  premises  {a) . 

The  issuing  a  commission  of  bankrupt  therefore  against  a  tenant, 
and  the  messenger's  possession  of  his  goods,  does  not  hinder  the  land- 
lord from  distraining  for  rent ;  but  while  upon  the  premises,  they  are 
still  liable  {a). 

Money  paid  for  rent  to  a  landlord  who  was  about  to  distrain,  by  a 
trader  after  an  act  of  bankruptcy  committed,  is  not  recoverable  back 
hj  the  assignees  {b). 

The  landlord  may  distrain  the  goods  for  his  entire  debt,  even  after 
assignment  or  sale  by  the  assignees,  if  the  goods  be  not  removed : 
the  reason  is,  because  no  provision  is  made  in  the  case  of  bankruptcy 
by  the  statute  (3  Ann.  r.  14.)  which  gives  the  landlord  a  year's  rent 
on  executions  (r). 

But  it  is  a  principle  that  a  landlord  has  no  lien  in  such  case  after 
the  goods  are  removed  from  the  premises  [d). 

Therefore  if  the  landlord  neglect  to  distrain,  and  suffer  the  goods 
to  be  sold  by  the  assignees  and  removed  from  off*  the  premises,  he  can 
only  come  in  on  an  average  with  the  rest  of  the  creditors  {e). 

Also,  if  landlord  prove  his  debt  for  rent  under  the  commission  and 
swear  that  he  has  no  security,  he  thereby  waives,  it  should  seem,  his 
right  to  distrain ;  and  the  vendee  of  such  goods  under  the  assignee 
will  be  entitled  to  the  goods  {a). 

So,  a  landlord  who  petitions  to  be  paid  the  rent  in  arrear  at  the 
time  of  the  commission  being  taken  out,  seven  years  after  the  effects 
had  been  sold  by  the  assignees,  was  considered  only  as  a  common 
creditor,  and  compelled  to  come  in  pro  rata,  his  demand  being  a  stale 
one  [e). 

A  mortgagee  who  has  paid  the  arrears  of  rent  on  a  bankrupt's 
estate,  unless  he  has  an  order  of  the  Court  of  Chancery  to  stand  in 
the  landlord's  place,  shall  not  be  preferred  to  the  creditors  under  the 
commission  (e). 

Where  on  goods  being  sold  under  a  distress  for  rent,  a  balance  re- 
mained in  the  hands  of  the  constable,  the  tenant  or  his  representative 
could  only  come  in  for  his  proportion  with  the  other  creditors  :  if  any 
thing  had  remained  in  specie  it  might  have  been  different,  but  in  this 
case  the  money  was  embezzled. 


(«)  £«pane  Grove,  i.  Atk.  105. 
(0  Stcveofon  v.  Knight. 5.  Esp.  2C0. 
(c)  Espaite  Plummer.  z  Atk.  Z03. 
W  Cooke's  B.  L.  923. 


(0  Anon.   X  Atk.   io».     Expartc    Des- 
charma.  i  Atk.  103.   'Bradyll  v.  Ball,  i  Bro* 
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Assignees  are  not  entitled  to  the  benefit  of  a  covenant  for  the  re- 
newal of  a  lease  {a). 

The  commissioners  cannot  assign  a  lease  wherein  a  condition  is 
contained,  making  the  lease  void  on  the  tenant  committing  an  act  of 
bankruptcy  whereon  a  commission  shall  issue :  for  such  a  proviso  b 
legal,  and  the  landlord  may  re-enter  by  virtue  thereof  {b). 

It  has  been  determined,  however,  that  the  commissioners  may  as- 
sign a  lease  granted  to  a  bankrupt,  in  which  there  is  a  proviso  that 
the  lessee,  his  executors,  or  administrators  shall  not  assign  without  the 
lessor's  consent  in  writing  {c). 

An  assignee  of  a  bankrupt,  a  devisee,  and  a  personal  representative, 
and  one  who  purchases  a  term  from  the  sheriflF  under  an  execution, 
are  assignees  in  law  for  the  purpose  of  being  liable  to  actions  on  a  co- 
venant for  rent  in  a  lease  to  the  bankrupt's  devisor  or  intestate  {d). 

But  the  assignees  of  a  bankrupt  are  not  liable  for  the  rent  of  pre- 
mises assigned  to  them  by  the  commissioners,  unless  they  take  pos- 
session {e). 

And  where  the  assignees,  having  allowed  the  bankrupt's  effects  to 
remain  upon  the  premises  occupied  by  him  nearly  a  twelvemonth  after 
the  bankruptcy,  for  the  purpose  of  preventing  a  distress  paid  the  ar« 
rears  of  rent  due,  at  the  same  time  intimating  to  the  landlord  that 
they  did  not  mean  to  take  to  the  lease  unless  it  could  be  advantageously 
disposed  of  \  and  the  effects  were  soon  after  sold  and  removed  from  the 
premises,  the  lease  at  the  same  time  being  put  up  for  sale  by  order  of 
the  assignees,  but  there  were  no  bidders  for  it :  and  they  omitted  to 
return  the  key  to  the  landlord  (who  did  not  ask  for  it)  for  nearly  four 
months  after,  but  made  no  other  use  of  the  premises : — it  was  held 
that  under  these  circumstances  they  were  not  liable  to  the  landlord  as 
assignees  of  the  lease  (/). 

But  where  the  assignees  of  a  bankrupt  intermeddle  with  and  as- 
sume the  management  of  a  farm,  this  is  a  suiBcient  election  to  take 
to  the  term,  and  makes  them  liable  to  the  landlord  in  consideratipa 
of  their  tenancy  for  all  mis-management  {g). 

And  where  the  assignees  of  a  bankrupt  who  was  lessee  of  a  pas- 
ture-ground, being  chosen  on  the  8th  of  the  month,  allowed  his  cows 
to  remain  upon  the  demised  premises  until  the  loch,  and  ordered  thm 
to  be  tnilhed  there  g  it  was  held  that  they  had  thereby  taken  possession 
of  the  premises,  and  become  tenants  to  the  lessor  (^). 

And  where  the  assignees  had  once  taken  possession  of  the  premises, 


[a)  Vandenanker  v.  Desbrough.  2.  Vern. 
96. 

(i)  Roe  d.  Hunter  V.  Galliers.  a  T.  R.  1^^, 
phurch  V.  Brown.  15  Ves,  268, 

(c)  Cooke's  B.  L.  370.  Philpot  v.  Hoire. 
Ambler.  480. 

(d)  Holford  V.  Hatch.  Doug.  183-4* 


(e)  Bourdillon  v.  Dalton.  z  Esp.  R.  93  j. 

S.  C.  Peake's  Cases,  138.  Naish  v.  Tatlock. 

a.  H.  Bl.  319. 

(/).  Wheeler  v.  Bramah.  3.  Campb  3401 
(g)  Thomas  v.  Pemberton.  7. Taunt,  306t 

I    {h)  VlTelch  V.  Myers.  4.  Camp.  369. 
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they^became  chargeable  with  the  covenants  in  the  lease,  although  the 

bankrupt's  efiects  were  upon  the  premises,  and  they  delivered  up  the 

keys  immediately  after  the  efiects  were  sold  (a). 
A  release  of  an  under  tenant  by  the  assignees  of  a  bankrupt  does 

not  amount  to  an  acceptance  by  them  of  the  original  lease  (^). 

Where  in  an  action  of  replevin  between  the  assignees  of  a  bank- 
rupt (formerly  tenant  to  jf.)  and  the  bailiff  who  distrained,  one  issue 

was,  whether  the  assignees  were  tenants  to  ^. ;  a  verdict  against  the 
assignees  on  such  issue  is  afterwards  conclusive  evidence  as  to  the 
tenancy  of  the  assignees  in  an  action  brought  by  A.  for  rent  (r). 

Until  the  assignees  do  some  act  shewing  their  acceptance  of  pre- 
mises held  by  the  bankrupt  under  lease,  the  term  remains  in  the  bank- 
ruptt  and  he  is  liable  to  the  payment  of  rent  accruing  dae  subsequent 
Co  the  bankruptcy  (i) 

Debt  on  the  reddendum  in  a  lease,  will  not  lie  against  the  lessee 
for  rent  accrued  after  his  bankruptcy,  when  he  had  ceased  to  occupy 
the  premises,  and  the  assignee  is  in  possession  under  the  commis- 
sioners* assignment  (^).  But  the  bankrupt's  lessee,  though  out  of 
possession,  is  Btill  liable  upon  his  covenant  to  pay  the  rent  (/). 

Whatever  doubt  may  have  been  at  one  time  entertained,  as  to  the 
bankruptcy  of  the  lessee  being  a  bar  to  an  action  of  covenant  brought 
against  him  (g),  it  is  now  settled  that  the  bankruptcy  of  the  defend- 
ant cannot  be  pleaded  in  bar  to  an  action  of  covenant  for  rent :  for 
the  34  H.  8.  c,  4.  /.  i.  only  assigns  the  interest  of  the  bankrupt  in 
die  land,  but  does  not  destroy  the  privity  of  contract  between  the 
lessor  and  lessee,  wherefore  an  action  of  covenant  remains  after  the 
estate  is  gone,  though,  generally  speaking,  it  is  otherwise  of  the  action 
of  dek.  Covenant  is  founded  oh  a  privity  collateral  to  the  land  (/). 
A  covenant  of  this  kind  is  mixed  •,  it  is  partly  personal  and  partly  de- 
pendent on  the  land  ;  it  binds  both  the  person  and  the  land  :  and  this 
brings  the  case  within  the  principle  of  Mayor  v.  Steward  (A),  in  which 
case  the  dictum  of  Mr.  J.  Tatesy  that  as  the  bankrupt  was  divested  of 
his  whole  estate,  and  rendered  incapable  of  performing  the  covenants, 
it  would  be  a  hardship  upon  him  if  he  should  still  remain  liable  to  it, 
when  he  is  disabled  from  performing  it,  was  clearly  extra-judicial, 
though  as   proceeding  from  that  excellent  lawyer,  it  was  deserving 

of  great  weight. 

A  right  of  action,  therefore,  on  a  breach  of  covenant,  not  secured 
bf  a  pcnalty»  and  where  the  damages  to  be  recovered  arc  uncertain,  is 


{a)  Hanson  v.  Stevenson,  t.  B,  &  A.  303. 
(i)  Hill  V.  Dobie.  8.  Taunt.  345. 
[c)  Hancock  V.  Welsh,  x  Stach.  347- 
(i)  Copeland  ▼.  Stephens,  i.  B.  &  A.  593. 
(«)  WM&am  V.  Marlowe.  8  East  314.  n. 


(/)  Mills  V.  AurioL  1  H.BI.433.  S.  C.  4- 
T.R.94. 
(x)  Ludford  v.  Barber,  x.  T.  R-  86. 

{h)  a.  Burr.  2439* 
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not  barred  by  the  certificate  of  the  defendant^  who  became  a  bank- 
rupt after  the  covenant  was  broken  [a). 

Indeedj  it  is  extremely  clear,  that  where  a  bankrupt  has  taken  a 
lease  and  entered  into  covenants  for  payment  of  rent  and  for  repair* 
ingi  &c.  though  the  lease  is  taken  from  him  and  blended  with  the 
general  mass  of  his  property  and  divided  amongst  his  creditors,  yet 
his  certificate  will  not  deliver  him  from  his  liability  to  perform  the 
covenants  contained  in  that  lease  {b). 

The  plaintifi>  a  lessee,  assigned  his  term  to  the  defendant^  who 
thereupon  gave  to  the  plaintiff  a  bond  to  indemnify  him  againat  the 
rent  and  covenants  in  the  lease.  The  bond  was  forfeited ;  the  de- 
fendant afterwards  became  bankrupt,  and  the  assignee  accepted  the 
lease :  held  that  the  plaintiff  could  recover  on  the  bond,  as  he  had  not 
actually  made  any  payment  before  the  bankruptcy,  and  was  therefoit 
unable  to  prove  under  the  commission,  and  as  the  Court  considered 
the  statute  49  G.  3  r.  lai.  /.  19.  not  to  apply  to  collateral  securitiei^ 
or  to  an  assignee,  but  to  be  confined  to  the  case  of  a  lessee  (r). 

Changes  by  Ituolvency, — Respecting  the  change  made  in  the  sitaation 
of  landlord  or  tenant  by  the  insolvency  of  either  of  them,  it  is  to  be 
observed  that  all  interests  in  lands,  and  chattels  real,  must  be  in- 
serted in  the  schedule  which  is  to  contain  an  enumeration  of  the  in- 
solvent debtor's  estate  and  effects. 

A  conveyance  to  a  creditor  of  an  insolvent  debtor's  estate  by  the 
clerk  of  the  peace  does  not  vest  the  estate  in  such  creditor  by  relation, 
either  to  the  date  of  the  order  or  of  the  conveyance,  but  only  from 
the  actual  execution  of  such  conveyance  by  the  clerk  of  the  peace. 
Therefore,  such  creditor  cannot  recover  in  ejectment  upon  a  demise 
laid  before  the  execution,  though  after  the  estate  was  out  of  the  in- 
solvent debtor,  and  the  order  was  made  to  convey  the  same  to  the 
lessor.  Had  another  demise  by  the  clerk  of  the  peace  been  laid,  it 
would  have  obviated  any  inconvenience  which  could  have  arisen  in 
this  case  from  the  lessor's  ignorance  of  the  time  at  which  the  as9gn- 
ment  was  actually  executed  {d). 

Where  there  is  a  bond  with  a  penalty,  and  also  a  deed  of  covenant, 
and  the  tenant  takes  the  benefit  of  an  Insolvent  Act,  whereby  die 
bond  is  discharged,  he  is  still  liable  on  any  future  breach  of  his 
covenant ;  unless  specially  saved  by  the  statute  {e). 

Changes  by  Death. — ^The  alteration  that  is  efibcted  by  the  death  of 
the  landlord  or  tenant  has  reference  to  a  devisee,  or  an  executor  or 
administrator  ;  for  as  to  the  heir,  he  is  out  of  the  qu^stionj  as  such, 
with  respect  to  a  chattel  interest. 


(a)  BanUter  v.  Scott.  6.  T.  R.  489* 

{h)  Cowley  v,  Dunlop.  7.T.  R.  s^S*  580. 

(f)  YouDg  V.  Taykir.  8.  Taunt.  315. 


(4O  Doe  (L  Whatky  v.  TeUiaf.  a.  Etft^ 
R.  a57. 
(0  Cotteicl  ▼•  Hooke«  DoDg,  9? • 
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By  the  statutes  32  and  34  H.  6.  c.  i.  /.  5.  a  mati  tnay  devi^  all  his 
hnds,  tenements,  and  hereditameuts»  reversions  and  remainders. 

Therefore,  if  one  devise  a  reversion  aftei^  an  estate  for  life,  of  lb 
tail,  and  that  come  to  his  possession,  the  land  passes  :  and  a  geit^tttl 
residuar  J  clause  in  a  will  carries  a  reversion. 

So,  by  a  devise  of  ground-^rent  on  leases  for  yeai^s,  the  te^en\(fh 
passes.  So  a  bequest  of  <'  leasehold  ground^rents  in  S.''  pa(S86!f  th6 
reversionary  leasehold  interest  as  well  as  the  reserved  refit  {a). 

If  one  bequeath  his  indenture  of  lease,  his  whole  estate  in  Hit 
lease  passeth.  So,  if  a  termor  of  a  house  or  land  bequeath  the  satnt 
to  3.  without  expressing  how  long  he  should  have  it,  he  shall  hdvt 
the  whole  term  and  number  of  years  (3). 

Under  a  bequest  of  the  testator's  interest  in  leaseholds,  a  renewe4 
lease  obtained  by  the  ei^ecutrix  was  held  to  pass  (r).  But  a  renewe4 
lease  does  not  pass  under  the  words  <<  lease  or  premiises''  {d). 

OfDevixees, — A  devisee  of  the  lands  is  entitled  to  all  those  chattel 
interests  which  belong  to  the  heir :  and  Jq  pne  respect  h^  has  an  ad^ 
vantage  to  which  the  heir  is  not  entitled. 

Thus  it  has  been  holden,  that  if  A.  seised  in  fed  of  lands  sow,  an4 
devise  it  to  B.  for  life,  remainder  to  C.  in  fee,  and  die  before  sever^* 
ance,  B.  shall  have  the  emblements,  and  not  the  executor  of  jf.  Of 
that  if  B.  die  before  severance,  his  executor  shall  not  have  thetin 
but  they  shall  go  to  him  in  remainder.  Or  that  if  the  devise  be  only  to 
B.,  and  B.  die  before  severance,  there  his  executor  shall  have  them  {e)i 
A  devisee  of  the  goods,  stock,  and  moveables,  is  entitled  to 
growing  corn  in  preference  both  to  the  devisee  of  tliQ  land9  and  ih6 
executor  (e) . 

A  devisee  is  an  assignee  in  law,  and  as  such  is  liable  to  an  witloti 
on  a  covenant  in  a  lease  to  pay  rent,  or  on  any  other  eovenant  that 
runs  with  the  hnd  (/). 

As  he  is  liable  to  covenants  that  regas^  the  reversion,  so  it  10  pre** 
sumed  he  is  capable  of  maintaining  an  action  for  the  breach  of  such 
covenants;  for  by  the  common  law,  upon  a  covenant  inlaw,  the  as^ 
signee  of  the  estate  shall  have  an  action  (^). 

A  devisee,  therefore,  is  in  the  predicament  of  an  ordinary  assignee, 
by  whom  an  action  lies  upon  every  covenant  that  concerns  the  land  i 
as  to  pay  rent,  not  to  do  waste,  Cffr. 

The  devisee  of  the  equity  of  redemption,  (the  ]egal  estate  being  in 
^  mortgagee^)  is  not  liable  in  covenant  as  assignee  of  all  the  eBtate,^ 
right,  title,  and  interest  of  th^  original  covenalttoi^  (£)• 


(^  Mtmodf  ▼•  Maintcf^,  af«  Str.  xosto. 
Kaye  V.  Laxoo.  I  Br.  R.  76. 
W  Went.  0£  of  Ex.  sjx. 
(0  James  v.  Dean.  15.  Vei.  136. 
(<0  Shttcr  V.  Koum.  |6.  Yes.  197. 199. 


(0  Toll.  I^  of  E3i.»  Ad.  15;. 
(/)  Holford  V.  Hatch.  Doug,  185-4. 
il)  Com.  Dig.  TiL  Covuianu  (B.  3O 
(^3  TheMayor^&c.  of  C»li»lc  v«  BUmire. 
S.  £att.  487. 
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An  action  of  covenant  does  not  lie  upon  the  8tat.  of  3  W.h  M. 
r.  14.  against  a  devisee  of  land  to  recoTer  damages  for  a  breach  of 
covenant  made  by  the  devisor,  but  the  remedy  thereby  given»  is  con- 
fined to  cases  where  debt  lies  (a). 

Executors  and  Administrators. — ^With  respect  to  executors  and  ad- 
miniitratorSi  the  executor  or  administrator  shall  have  by  virtue  of  his 
executorship  or  administration,  all  the  chattels  real  and  personal  of 
the  testator;  as  well  those  that  are  in  possession,  as  leases  for 
years  of  land,  rent,  common,  or  the  like,  com  growing  or  cut,  trees 
and  grass,  cut  and  severed,  as  also  those  that  are  in  action,  as  right 
and  interest  of  execution  upon  judgments,  statutes,  &r.  (&)• 

So,  the  executor  or  administrator  of  the  lord  shall  hare  the  fines 
assessed  upon  the  tenants  upon  their  admittances  in  the  lord's 
time  (*). 

So,  if  I  make  a  lease  for  life  rendering  rent,  and  the  rent  is  be- 
hind, and  then  I  die ;  in  this  case  the  arrearages  of  rent  due  to  me  in 
my  lifetime  shall  go  to  my  executor  or  administrator  in  the  nature  of 
a  chattel  [t). 

So,  if  a  rent  be  granted  out  of  land  to  me  in  fee-simple,  fee-tail, 
for  life  or  years,  and  it  be  not  paid  to  me  in  my  lifetime,  these  ar- 
rearages shall  go  to  my  executor  or  administrator,  and  not  to  any 
other  (i). 

So,  also,  if  a  parson  have  an  annuity  in  fee  in  right  of  his  church, 
and  it  be  behind  and  the  parson  die :  in  this  case  the  executor  or  ad- 
ministrator, not  the  successor  of  the  parson,  shall  have  the  ar- 
rearages (r). 

If  I  be  seised  of  land  and  possessed  of  a  flock  of  cattle,  and  let  it 
to  another  for  years,  and  he  covenant  by  the  lease  to  pay  me  and  my 
wife,  our  heirs  and  assigns,  100/.  per  ann,  during  the  term  ;  in  this 
case,  after  my  death,  and  my  wife  surviving  me,,  her  executor  or  ad- 
ministrator, and  not  my  heir,  shall  have  this  payment  (r). 

So,  if  one  make  me  a  lease  of  land  first  for  years,  and  then  grant 
me  the  trees  for  a  number  of  years,  to  begin  after  the  end  of  the  term 
of  the  land ;  I  have  the  trees  in  the  nature  of  a  chattel,  and  if  I  die, 
my  exiecutor  or  administrator  shall  have  them  (r). 

So,  if  a  lease  for  years  of  land  be  granted  to  me  and  my  heirs,  or 
to  me  and  my  successors,  and  I  die ;  my  executor  or  administrator, 
and  not  my  heir,  shall  have  the  term  (r). 

The  same  law  is,  if  a  covenant  or  an  obligation  be  made  to  me 
and  my  heirs  :  for  in  these  cases,  this  is  still  a  chattel  in  me  that  shall 
go  to  my  executor  or  administrator^  and  he  only  shall  take  advantage 
of  it :  and  if  my  heir  or  successor  happen  to  get  the  deed,  the  execu- 
tor or  administrator  may  recover  it  from  him  (r)« 

(a)  Wilson  V.  Knubley,  7.  Best  xa8.        1     (e)  Shep.  Touch.  4^. 
(i)  Sbcp.  Touch.  46S.  I 
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If  a  lease  be  made  to  me  for  twenty  years,  without  naming  my  ex- 
ecutors or  administrators  or  assigns ;  in  this  casef  if  I  die^  my  exe- 
cutor and  administrator,  notwithstanding,  shall  have  it  during  the 
term  (a). 

So,  if  a  lease  for  years  be  made  to  a  bishop  and  his  successors, 
and  he  die,  his  executor  or  administrator,  not  his  successor,  shall 
have  it  {a). 

If  the  lessee  for  life  make  a  lease  for  years  absolutely,  this  in  law  is 
a  lease  for  so  many  years  if  the  life  so  long  live,  and  shall  go  to  the 
executor  or  administrator  after  his  death  [a). 

In  the  case  of  a  tenancy  from  year  to  year  as  long  as  both  parties 
please,  if  the  tenant  die  intestate,  his  administrator  has  the  same 
interest  in  the  land  which  his  intestate  had:  for  whatever  chattel 
the  intestate  had  must  vest  in  his  administrator  as  his  legal  repre- 
sentative {b). 

The  charters  and  evidences  that  concern  any  of  my  chattels  which 
Diy  executor  or  administrator  is  to  have,  shall  go  with  the  same  chat- 
tels.— So  also  any  charters  whatsoever,  if  they  be  pledged  to  me  for 
money,  shall  go  to  my  executor  or  administrator  until  the  money  be 
paid  {c, 

A  lease  which  belonged  to  an  intestate,  upon  which  a  party  has  a 
lien  on  account  of  which  he  retains  it  in  his  hands,  is  nevertheless  to 
be  considered  as  assets  in  the  hands  of  the  administrator,  who  has 
power  to  redeem  it  (</). 

The  executor  or  administrator  shall  not  have  the  grass  and  trees 
growing  on  the  ground,  no  more  than  the  soil  or  ground  itself  where- 
on they  grow  {e). 

Neither  is  an  administrator  or  executor  entitled  to  pales,  walls, 
stalks,  fish  in  ponds,  deer,  or  conies  in  parks,  pigeons  in  pigeon- 
houses,  or  the  like  {e). 

If  a  lease  be  made  for  life  or  years,  of  land,  whereon  a  house  is 
standing,  or  timber  is  growing,  and  the  house  is  prostrate  or  the  tipi-. 
ber  is  cut  or  fallen  down  (by  whomsoever,  or  by  what  means  soever, 
it  be ;)  the  materials  of  this  house  and  this  timber  are  now  become  a 
chattel :  and  therefore,  if  the  lease  be  without  impeachment  of  waste, 
\l  shall  go  to  the  lessee,  and  after  his  death  to  his  executor  or  admi- 
nistrator ;  but  if  the  lease  be  otherwise,  it  shall  go  to  the  lessor,  and 
after  his  death  to  his  executor  or  administrator. — But,  if  the  timber 
be  cut  for  reparation  only,  or  the  lessee  will  employ  the  materials  of 
the  house  to  build  it  again,  and  the  lease  continue,  it  may  be  so  em- 
ployed, and  then  the  executor  or  administrator  of  the  lessor  may 
not  take  it  (/). 

An  executor  or  administrator  regularly  shall  charge  others  for  any 

(tf)  Shep.  Touch.  470.  (</)  Vincent  v.  Sharp,  a.  Stark.  507. 

{h)  Doe  d.  Shore  ▼.  Poncr.  j.  T.  R*  13.  («)  Shcp.  Touch.  169. 

le)  Sbejj.  Touch.  469.  "  (/)  Ibid.  471. 
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dibt  or  duty  due  to  the  deceased^  as  the  deceased  himself  might  have 
done;  slnd  the  same  actions  which  th^  deceased  might  have  had, 
the  same  actions  for  the  most  part  the  executor  or  administrator  may 
have  also  (a). 

Therefore,-  he  may  have  an  action  of  account,  upon  the  case,  or 
asmhtpsit,  for  Use  and  occupation  of  his  testator's  or  the  intestate's 
premises  (a). 

So,  an  actioh  of  ejectment  will  lie  by  the  executor  or  administrator 
for  att  ejectment  of  the  testator  out  of  a  term  (a). 

An  action  of  debt  also,  for  rent  behind  in  the  lifetime  of  the  de- 
ceasedy  may  be  brought  by  his  executor  or  administrator  (a) ;  for  if 
any  rent  br  arrearages  of  rent  be  due  to  me  upon  a  grant  of  rent  out 
of  my  land  to  me,  or  reservation  of  rent  upon  any  estate  made  by  nic 
of  land ;  in  these  cases,'  my  executor  or  administrator  may  have  an 
action  of  debt  for  this  rent,  or  he  may  distrain  for  it,  so  long  as  the 
land  that  is  chargeable  with  the  rent,  and  out  of  which  it  issues^  is 
in  his  possession  that  ought  to  pay  it,  or  in  the  possession  of  any  one 
that  claims  by  or  under  him  (a); 

As  an  executor  or  administrator  shall  regularly  charge  others  for 
any  debt  or  duty  due  to  the  deceased^  so  shall  he  be  charged  by  others 
for  any  debt  or  duty  due  from  the  deceased^  as  the  deceased  himself 
might  have  been  charged  in  his  lifetime,  so  far  forth  as  he  hath  any 
of  th^  estate  of  the  deceased  to  discharge  the  same  (a). 

Therefore,  if  a  lease  for  years  be  made  rendering  rent,  and  the 
rent  be  behind,  and  the  lessee  die ;  in  this  case  the  exceptor  or  admi« 
nistrator  of  the  lessee  shall  be  charged  for  this  rent  (A). 

So,  also,  if  a  lessee  for  years  assign  over  his  interest  and  £e,  his 
executor  or  administrator  shall  be  charged  with  the  arrearages  before 
the  assignment,  but  npt  with  any  of  the  arrearages  doe  after  the 
assignment  {b)» 

For  if  the  testatof  die  in  possession  of  a  term  for  years,  it  shall  vest, 
^  before  mentioned,  in  the  executor;  and  although  it  be  worth 
nothing  he  cannot  waive  it,  for  he  must  renounce  the  executorship  h 
Mo,  or  not  at  all  (r).  But  this  is  to  be  understood  only  where  the 
executor  has  assets,  for  he  may  relinquish  the  lease,  if  the  property 
be  insufficient  to  pay  the  rent;  biit  in  case  there  are  assets  to  bear  the 
loss  for  some  years,  though  not  during  the  whole  term,  it  seems  the 
executor  is  bound  to  cominue  tenant  till  the  fund  is  exhausted »  when^ 
on  giving  notice  to  the  lessor,  he  may  waive  the  possession.  If» 
however,  he  enter  on  the  demised  premiss,  as  by  his  office  he  is 
bound  to  do,  the  fessor  may  charge  him  by  action  of  debt  as  assig- 
nee in  the  debet  and  detinet  for  the  rent  incurred  subseqXient  to  His 
entry  (d). 

W  Shep.  Touch,  ifiu  \     (t)  Toll.  L.  df  Ex.  &  Ad.  109. 

(0  ibid.  483.  I     Id)  Wcat  Off.  of  Ex.  xao. 
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If  tlie  profits  of  the  hmd  exceed  the  amoant  of  the  rent,  as  the 
hwfrimdfade  supposes,  such  of  the  profits  as  are  sufficient  to  make 
up  the  rent  shall  be  appropriated  to  the  payment  of  the  lessor,  and 
cannot  be  applied  to  any  other  purpose.  Therefore^  if  in  such  case 
the  lessor  bring  an  action  against  the  executor  for  the  rent,  he  canned 
plead  pUfte  administravit^  for  that  plea  would  confess  a  misapplication 
of  the  profits}  since  no  other  payment  out  of  them  can  be  justified 
till  the  rent  be  answered  (/i). 

On  the  other  hand,  the  profits  of  the  land  may  be  inadequate  to  the 
rent«  In  a  Tariety  of  cases,  they  may  be  easily  supposed  insufficient 
for  a  given  period,  although  the  lease  may  on  the  whole  be  benefit 
dal :  as  in  respect  to  rent  for  the  occupation  of  premises  from  Afi^ 
cbaelfhas  to  Lady  Day  especially,  where  almost  die  whole  profit  18 
taken  in  the  summer ;  as  in  the  case  of  a  lease  of  tithes,  or  of  meadow 
grounds,  which  are  usually  flooded  in  the  winter.  So,  the  profits 
for  a  series  of  years  may  be  less  than  the  amount  of  the  rent,  alt 
though  the  lease  for  the  whole  term  may  be  of  no  small  value ;  as  in 
the  case  of  a  lease  of  woods,  which  are  fellable  only  once  in  eight 
or  nine  years,  and  the  felling  has  been  very  recent  (a). 

In  these  and  the  like  instances,  the  executor  is  personally  liable 
only  to  the  extent  of  the  profits,  and  for  such  proportion  of  the  vent 
as  shall  exceed  the  profits,  is  chargeable  merely  in  the  capacity  of 
executor,  or,  in  other  words,  as  far  only  as  he  has  assets ;  and  in 
such  case,  to  an  action  brought  by  the  lessor  against  him  in  the  debet 
and  detinetf  he  must  disclose  the  matter  by  special  pleading,  and  pray 
judgment  whether  he  shall  be  charged  otherwise  than  in  the  ^jtet 
only,  for  more  than  the  actual  profits  (a). 

Thus,  the  profits  of  the  land  are  to  be  applied  by  the  executor,  ia 
the  first  place,  to  the  discharge  of  the  rent,  and  if  that  fund  prove 
insufficient^  the  residue  of  the  rent  is  payable  Out  of  the  genei^  as-> 
sets,  and  stands  on  the  same  footing  with  other  debts  by  specialty : 
and  this  whether  the  rent  reserved  be  by  lease,  in  writing,  qk  by 
parol  {ay 

But  an  executor  or  administrator  shall  not  charge  another,  or  have 
any  action  against  him  for  a  personal  wrong  done  to  the  testc|toi^ 
when  the  wrong  done  to  his  person  or  that  which  is  his,  is  of  that 
nature  for  which  damages  only  arc  to  be  recovered ;  therefore^  an 
executor  or  administrator  cannot  sue  another  for  a  trespass  done  ta 
him  in  his  cattle,  grass,  or  com,  or  for  waste  done  by  his  tenant  ia 
his  lands  ;  for  these  are  said  to  be  personal  actions  which  die  with 
the  person,  according  to  the  rule,  actio  personalis  moriiur  cumpersond  {b). 

So>  an  executor  or  administratoi;  shall  not  be  charged  for  any  per- 

(«)  Tolll4.ofEz«ScAd,aao.  (})  Shep.  Touch.  4^3^ 
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sonal  wtong  done  by  the  deceased,  and  therefore  no  action  may  be 
brought  against  hinufor  any  such  cause ;  as  for  cutting  down  treeSf  or 
for  8u  fiering  his  cattle  to  eat  up  the  plaintiff's  grass  [a). 

But  an  action  for  use  and  occupation  by  the  deceased  may  be 
maintained  against  his  executor  or  administrator. 

Where  A.  as  administrator  oi  B,  the  lessee  of  certain  premises,  took 
possession  of  them  on  B!%  death,  but  paid  no  rent,  and  the  premises 
proved  to  be  unproductive,  and  after  eight  months  A.  made  a  verbal 
ofier  to  the  lessor  to  surrender  them,  it  was  held  that  assumpsit  against 
A.  and  his  own  right  for  use  and  occupation  after  the  decease  of  3. 
was  not  maintainable  (3). 

Touching  the  cases  in  which  executors  or  administrators  are  #kf- 
fected  by  the  covenants  made  by  or  in  favour  of  their  testators  and 
intestates.  An  action  for  the  breach  of  a  covenant  made  to  the  de- 
ceased lies  for  an  executor  or  administrator;  so,  for  a  covenant  broken 
in  the  lifetime  of  the  testator,  the  executor,  and  not  the  heir  or  as* 
signee,  shall  have  the  action  of  covenant  (r),  although  (It  is  said)  it 
were  a  covenant  real,  (as  to  use  the  land  in  a  husband-like  manner,) 
which  runs  with  the  land  ;  and  the  damages  shall  be  recovered  by 
the  executor,  though  not  named,  as  he  personally  represents  the  tes- 
tator (d). 

Yet  where  the  lessee  covenanted  to  repair,  and  to  leave  the  pre- 
mises in  repair,  it  was  held  (in  a  case  long  prior  to  that  last  quoted 
from  Esp,  N.  P.)  that  the  heir  should  have  an  action  of  covenant  on 
this,  though  not  named  :  for  it  was  a  covenant  which  runs  with  the 
estate,  and  so  should  go  with  the  reversion  to  the  heir  {e). 

The  distinction  taken  (if  any  subsist)  is  perhaps  by  reason  of  the 
one  injury  not  savouring  of  waste,  and  the  other  savouring  of  waste ; 
for  remedies  for  waste  regard  the  reversion,  and  therefore  lie  with  the 
heir;  or  It  maybe  that  the  remedy  for  breach  of  covenant  to  repair 
b  given  to  the  heir,  because  his  personal  comfort  and  convenience  are 
abridged  by  such  a  breach,  which  cannot  occur  to  one  deceased ; 
whereas  a  covenant  to  use  land  in  a  husband-like  manner,  and  to 
leave  it  in  such  condition,  regards  rather  the  temporal  interest  than 
the  personal  comfort  of  the  covenantee. 

Executors  shall  also'  have  a  writ  of  covenant  of  a  covenant  made 
to  their  ancestors  for  a  personal  thing.  Yet  according  to  The  Toticb' 
stone  where  the  covenant  is  but  personal,  as  where  one  makes  a  lease 
for  years,  and  the  lessor  covenants  to  pay  the  quit-rents,  but  he  does 


(«}  Skep.  Touch.  483-4.  1       (i)  Ssp.  N.P.  295. 

\h)  Remnant  ▼.  Brembridge.  8.  Taunt  zpz.  I      (0  Lougher  v.  Williams.  %  Lev.  9ft.  S.  C 
(«)  Shep.  Touch.  481.   Lucy  ▼.  Levinton  I  Skmner,  305.  Vivian  v,  Campiooa.  x  SalhT 
a  Lev.  46.  S,C.  Vent.  175.  |  141.  . 
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not  say  daring  the  term,  by  this  it  seems  the  executor  or  administrator 
of  the  lessor  shall  not  be  charged  (a). 

If  the  lessor  covenant  with  the  lessee  to  make  him  a  new  lease  at 
the  end  of  his  termi  and  the  lessee  diCf  his  executor  may  have  cove- 
nant on  this,  though  not  named  {b). 

Executors  or  administrators  who  come  to  any  term  of  lands  or  te- 
nements, as  such,  are  bound  by  the  covenants  which  run  with  the 
estate,  as  belonging  to  the  personal  property  of  the  testator  or  intes- 
tate (r). 

Where  lands  come  to  an  executor  or  administrator,  he  may  be 
charged  for  a  breach  in  his  own  time,  as  for  non-payment  of  rent, 
or  with  an  action  of  covenant,  either  in  that  right  or  as  assignee ; 
but  there  is  this  difference  (</).  If  declared  against  as  assignee,  he  is 
chargeable  as  ter-tenant,  or  one  who  hath  the  actual  possession  of  the 
land,  and  the  judgment  is  de  bonis propriu  [e).  But  if  the  action  be 
brought  against  him  as  executor  or  administrator,  the  judgment  shall 
be  de  bonis  Ustaioris,  even  where  the  breach  has  been  committed  in  his 
own  time,  as  for  repairs,  &c.  for  it  is  the  testator's  covenant  which 
binds  the  executor,  as  representing  him,  and  he  therefore  must  be 
sued  by  that  name  {/). 

Covenant  lies  by  the  lessor  against  the  administrator  of  the  assignee 
of  t^e  lessee,  against  whom  he  may  declare  as  assignee,  for  breach  of 
a  covenant  that  runs  with  the  land  (g). 

If  a  covenant  by  two  lessees  be  joint  and  several,  it  shall  bind  the 
executors  of  the  deceased  lessee,  even  though  he  died  before  the  term 
commenced,  and  the  whole  term,  interest  and  benefit  survive  to  the 
other  lessee  (A). 

If  a  man  covenant  for  himself  only  to  pay  money,  build  a  house; 
for  quiet  enjoying,  or  the  like,  and  he  doth  not  say  in  the  covenant 
<<hi3  executors  and  administrators,"  yet  hereby  his  executors  and  ad- 
ministrators are  bound  and  shall  be  charged  (i). 

Yet  if  a  lessee  for  years  covenant  for  himself  to  repair  the  houses 
demised,  omitting  other  words,  it  seems  in  this  case  he  is  bound  to 
repair  only  during  his  life,  and  the  executors  and  administrators  are 

not  bound  (/). 

But  upon  a  covenant  implied,  an  action  of  covenant  (it  is  said)  will 

not  lie  against  an  executor  (i ). 


{a)  Fitx.  Nat.  Brev.  145    (D).   Bro.  tit. 
CoTcnmnt*  1%.     Shcp.  Touch.  48a. 
(^)  Plowd.Com.  186. 
(c)  CoUins  ▼.  Thorougbgood.    Hob.  x88. 
Id)  X^yddaU  r.  Dunlapp.  i  WiU.  4. 


(r)  Tilny  ▼.  Norm.  X  S^lk.  308-309. 
(/)  Bridgman  v.  Lightfoot.  Cro.  Jac.  671 , 
(g)  Bull  N.  P.  159.  £sp.  N.  P.  290. 
(b)  Enys  V.  Doonithorne.  Burr.  119a 
(i)  Shep.  Touch.  178. 
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Section  L    Landlord's  Remedy  for  Rent  by  Distress. 

OF  the  various  remedies  which  the  bw  affords  to  the  landlord  for 
the  recovery  of  rent  from  his  tenant,  that  by  distress,  as  being 
the  most  ancient,  and  one  most  summary  in  its  nature,  and  therefore 
most  commonly  resorted  to,  first  claims  our  consideration. — ^It  is  re- 
commended, in  preference  to  others,  by  Lord  Coh^  as  the  most  plain 
and  certain!  and  the  statute  2  W,  3.  lesi.  i.  r.  5.  recognizes  it  as 
<*  the  most  ordinary  and  ready  way  for  recovery  of  arrears  of  rent**  (a). 

Distrm  nvhat.->-~K  distress,  districtio^  is  the  taking  of  a  personal 
C^iattel  out  of  the  possession  of  the  wrong-doer  into  the  custody  of 
the  party  injured,  to  procure  a  satisfaction  for  the  wrong  committed. 
The  thing  itself  taken  by  this  process  is  also  frequently  caUed  a  dis- 
tress [b). 

Uisfir  %vhat. — A  distress  is  not  an  action,  but  a  remedy  without 
suit,  &c.  and  was  a  remedy  given  to  the  lord,  to  recover  the  rent  or 
services  which  the  tenant  had  obliged  himself  by  his  feudal  contract 
to  pay  by  way  of  retribution  for  his  farm ;  for  rent  is  considered  as  a 
retribution  for  the  land,  and  is  therefore  payable  to  those  who  would 
otherwise  have  had  the  hnd  {c). 

For  all  services  a  dbtress  may  be  made  of  common  right ;  for  dis- 
tresses were  incident  by  the  common  law  to  every  rent-service,  aod 
by  particular  reservation  to  rent-charges  also,  but  not  to  rent-seck, 
till  the  Stat.  4  G.  %.  c.  28.  extended  the  same  remedy  to  all  rents 

.  («)  Co.  Lit.  16s.  b.  I     (0  Gilb.  t.  of  Dis.  X.    Co.  loc  a.  x. 

If)  %  Bl.  Com.^.  I 
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alikcj  and  thereby  in  efiect  abolished  all  material  distinction  between 
them  (a). 

So  that  now  we  may  lay  it  down  as  an  universal  principle,  that  a 
distress  may  be  taken  for  any  kind  of  rent  in  arrear ;  the  detention 
whereof  beyond  the  day  of  payment  is  an  injury  to  him  that  is  enti- 
tled to  receive  it  (i). 

The  common  injunction  to  stay  proceedings  at  law  does  not  extend 
to  distress  for  rent  (c). 

By  whom  Distress  may  be  made. — Therefore,  if  a  person  seised  in  fee 
grant  out  a  lesser  estate,  saving  the  reversion  of  rent,  or  other  ser- 
vices, the  law  gives  him,  without  any  express  provision,  remedy  for 
such  rent  or  services  by  distress  {d). 

But  for  a  rent  which  issues  out  of  an  incorporeal  inheritance,  the 
reversioner  cannot  distrain;  as  if  I  have  a  right  of  common  in  ano- 
ther man's  soil,  and  I  grant  it  to  A,  reserving  rent,  if  the  rent  be  be- 
hind, I  cannot  distrain  the  beasts  of  A.  because  that  the  right  of  com- 
mon, which  every  man  has,  runs  through  the  whole  common. — ^The 
king  however  is  an  exception  to  this  rule,  for  he  by  his  prerogative 
can  distrain  upon  all  the  lands  of  his  lessee. 

So,  a  man  cannot  distrain  for  rent  issuing  out  of  tithes,  because 
there  is  no  place  where  the  distress  can  be  taken. 

A  person  who  has  not  the  reversion  cannot  dbtrain  of  common 
right ;  but  he  may  reserve  to  himself  a  power  of  distraining,  or  the 
reservation  may  be  good  to  bind  the  lessee  by  way  of  contract,  for 
the  performance  whereof  the  lessor  may  have  an  action  of  debt  (d). 

Thus,  if  the  assignee  of  a  term  surrender  to  the  original  lessor, 
though  he  reserve  a  sum  in  gross  to  be  paid  annually,  he  cannot  dis- 
train for  that  or  the  original  rent,  but  he  may  have  an  action  of  o/- 
jumpsit  for  such  sum  in  gross  {e). 

So,  if  a  lessee  for  years  assign  his  term  rendering-rent,  he  cannot 
distrain  for  it  without  a  particular  clause  for  that  purpose,  because 
he  has  no  reversionary  interest ;  the  only  remedy  that  the  assignor 
has,  is  by  an  action  on  his  contract. 

If  under  an  agreement  for  a  lease  at  a  certain  rent  the  tenant  be  let 
into  possession  before  the  lease  is  executed,  the  lessor  cannot,  during 
the  first  year^  distrain  for  rent;  for  there  i&  no  demise  express  or  im- 
plied  (/). 

A  devisee  may  distrain  for  rent  devised  to  him  out  of  the  lands^  if 
the  land  be  charged  with  a  distress,  and  not  otherwise. 

For  a  rent  granted  for  equality  of  partition  by  one  coparcener  to 
another,  or  for  a  rent  granted  to  a  widow  out  of  lands  whereof  she 

(«)  Com.  Dig.  tit.  Distresf .  (A.  x.)  i      (i/)  GUh.  L.  of  Ditt.  28. 

W  4  Bl.  Com.  6.  I      (,)  Smith  ▼.  Mapleback.  x  T.  R.  441. 

(c)  Hughes  V.  Ring.  I  J.  &  W.  39a.  I     (/)  Hegtn  ▼.  JohmoB.  SiTaunc  14S. 
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is  dowable  in  lieu  of  dower,  or  for  a  rent  granted  in  lieu  of  laads 
upon  an  exchange,  the  grantee  may  distnmi  without  any  proTision  of 
the  parties,  though  he  have  no  reversion ;  the  law  giving  him  a  distress 
in  these  cases,  lest  the  grantee  should  be  without  remedy. 

But  if  a  man  grant  rent  over  to  another,  after  arrearages  incuncd, 
he  cannot  distrain  for  such  arrearages  j  because  they  are  by  the  grant 
divided  from  the  freehold  of  the  rent. 

If  a  person  enter  upon  certain  premises  subject  to  the  approbatiofe 
of  the  landlord,  who  afterwards  does  not  approve;  but  upon  an  agree- 
ment that  the  tenant  will  pay  an  advanced  rent  as  well  for  the  time 
he  had  been  in  possession,  as  for  the  future,  the  landlord  was  willing 
to  let  him  continue  in  possession:  in  such  case,  the  landlord  may 
distrain  for  the  advanced  rent  accrued  before  the  agreement  as  wdl  as 
for  what  accrues  afterwards,  such  agreement  giving  him  the  same 
power  by  relation  to  his  tenant's  first  entry  into  possession,  as  it  did 
to  recover  his  rent  in  future. 

So,  a  mortgagee,  after  giving  notice  of  the  mortgage  to  the  tenant 
in  possession,  under  a  lease  prior  to  the  mortgage,  may  distrain  for 
the  rent  in  arrear  at  the  time  of  the  notice,  (although  he  was  not  in 
the  actual  seisin  of  the  premises,  or  in  the  receipt  of  the  rents  and 
profits  at  the  time  it  became  due)  as  well  as  for  rent  which  may  ac- 
crue after  such  notice;  the  legal  title  to  the  rent  being  in  the  mort- 
gagee. 

A  receiver  appointed  by  the  Court  of  Chancery  may  distrain  for 
rent,  where  he  sees  it  necessary,  and  need  not  apply  first  to  that  coun 
for  a  particular  order  for  the  purpose;  because,  as  that  court  never 
makes  an  immediate  order,  but  appoints  a  future  day  for  a  tenant  to 
pay,  it  might  be  an  injury  to  the  estate  to  wait  till  that  time,  as  it 
would  give  the  tenant  an  opportunity  to  convey  his  goods  off  the  pre- 
mises in  the  mean  time. — ^If,  however,  there  be  any  doubt  who  has 
the  legal  right  to  the  rent,  then  the  receiver  should  make  an  applica- 
tion to  that  court  for  an  order ;  as  he  must  distrain  in  the  name  of 
the  person  who  has  that  right. 

One  joint-tenant  may  distrain  alone ;  but  then  he  must  avow  in  his 
own  right  and  as  bailiff  to  the  other  {a): 

One  tenant  in  common  may  distrain  for  his  share  of  the  rent  upon 
the  terre-tenant  holding  under  him  and  another  tenant  in  common, 
where  such  terre-tenant  has  paid  the  whole  rent  to  the  other  tenant  in 
common  after  notice  not  so  to  pay  it  (b). 

One  of  several  co>heirs  in  gavel  kind  may  distrain  for  rent  due  to 
him  and  his  companions,  without  an  actual  authority  from  his  com- 
panions (r). 

A  man  may  distrain  cattle  without  any  express  authority,  and  if  he 

(it)  Pollen  V.  Palmer.  5  Mod.  73.  ct  150.  I      {h)  Harriaon  v.  Bjirnby.  5  T.  IL 14^ 
S.  C.  3  Salk.  %07,  \      (r)  Leigh  v.  Shepherd.  aT  B.  &  B.  4^5- 
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obtain  the  assent  of  the  person  in  whose  right  he  did  distrain^  his  as- 
sent will  be  as  effectual  as  his  command  could  have  been ;  for  such 
assent  shall  have  relation  to  the  time  of  the  distress  taken  [a). 

By  the  common  law  the  executors  or  administrators  of  a  man 
seised  of  a  rent-service,  rent- charge,  rent-seek,  or  a  fee-farm,  in  fee- 
simple,  or  fee-tail,  could  not  distrain  for  the  arrearages  incurred  in 
the  lifetime  of  the  owner  of  such  rents. 

tt  was,  therefore,  enacted  by  stat.  32  J7.  8.  r.  37.  /.  i.  That  the 
executors  and  administrators  of  tenants  in  fee,  fee-tail,  or  for  term  of 
life,  for  rent-services,  rent-charges,  rent-seck,  and  fee-farms,  may 
distrain  upon  the  lands  chargeable  with  the  payment  thereof,  so  long 
as  such  lands  remain  in  the  possession  of  the  tenant  who  ought  to 
have  paid  such  rent  or  fee-farm,  or  of  any  other  person  claiming  under 
him  by  purchase,  gift,  or  descent. 

By  section  3.  of  the  same  statute  it  is  enacted,  That  if  a  man  have 
in  right  of  his  wife  any  estate  in  fee-simple,  fee-tail^  or  for  term  of 
life,  or  ofj  or  in  any  rents  or  fee-farms,  and  the  same  rents  or  fee- 
farms  shall  be  due  and  unpaid  at  the  death  of  his  wife,  such  husband 
may  distrain  for  the  said  arrearages  in  the  same  manner  as  if  his  wife 
had  been  living. 

By  section  4.  it  is  enacted.  That  if  any  person  have  such  rents  or 
fee-farms  for  term  of  life  or  lives  of  other  persons,  he,  his  executors 
or  administratbrs,  may  distrain  for  arrearages  of  such  rent  incurred  at 
the  death  of  the  cestui  que  vie,  in  the  same  manner  as  if  such  cestui  que 
vie  had  been  still  living. 

This  statute  is  a  remedial  law,  and  extends  to  the  executors  of  all 
tenants  for  life^  as  well  to  those  executors  who  before  the  statute  were 
entitled  to  an  action  of  debt,  as  to  those  who  had  no  remedy  what- 
ever (^):  so  that  Lord  Cokeys  idea  that  the  preamble  concerning  the 
executors  and  administrators  of  tenant  for  life  is  to  be  intended  of 
tenant  per  outer  vie  so  long  as  cestui  que  vie  lives,  seems  to  be  too 
narrow  (c). 

But  where  a  tenant  for  life  of  a  rent-charge  confessed  a  judgment 
which  wad  extended  by  elegit,  and  the  tenant  for  life  dying,  the 
conusee  distrained,  and  in  replevin  avowed  for  the  arrears  incurred 
in  the  lifetime  of  the  tenant  for  life,  upon  demurrer  the  distress  was 
holden  to  be  bad  and  not  warranted  by  the  statute :  first,  because  the 
case  of  the  conusee  is  not  enumerated  in  it;  secondly,  because  he 
comes  in  in  the  post,  and  not  under  the  tenant  for  life  (d). 

Neither  is  the  executor  of  a  grantee  of  a  rent-charge  for  divers 
yearsj  if  he  so  long  live,  within  the  statute  (e). 
Lord  Cot^  says,  if  a  man  make  a  lease  for  life,  or  a  gift  in  tail 

(a)  Gflli.  L..  of  X>ist.  3a.  I      (f)  Co.  Lit.  x6a.  b. 

(i;  Howcn  V.  BcU.  z  U.  JUym.  172. 1     (d)  Bull.  N.  P.  56, 
S.  C.  3  Salk.  J 36.  I      W  Ibid,  s  7- 
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reserving  rent,  this  is  a  rent-service  within  the  statute ;  from  whence 
it  may  be  inferred,  that  he  thought  that  a  rent  reserved  upon  a  lease 
for  years  was  not  within  it,  and  I  apprehend  that  it  is  not )  for  the 
landlord  is  not  tenant  in  fee,  fee-tail,  or  for  life,  of  such  a  rent,  and 
it  is  the  executors  of  such  tenants  only  who  are  mentioned  in  the  Act. 
However,  in  trespass,  where  it  appeared  that  the  defendant  had  dis- 
trained the  plaintiff's  goods  for  rent  due  to  his  testator  upon  a  lease 
for  years,  Lord  C.  J.  Leg  held  it  to  be  within  the  statute,  and  the  de- 
fendant obtained  a  verdict  (a). 

This  statute  does  not  extend  to  copyhold  rents,  but  only  to  rents 
out  of  free-land  (i). 

JTbat  things  are  distrainabU. — With  respect  to  the  things  which  may 
be  taken  under  this  process,  a  distress  being  anciently  considered 
merely  as  a  pledge  in  the  hands  of  the  lord  to  compel  the  tenant 
to  perform  the  service  or  duty,  could  not  at  common  law  be  sold, 
but  was  to  be  restored  in  the  same  plight  to  the  owner  when  such 
service  or  duty  was  performed,  and  nothing  could,  be  distrained 
unless  it  could  be  returned  in  specie  and  undamaged.  It  follows,  that 
money  cannot  be  distrained  unless  it  be  in  a  bag,  for  then  it  may  be 
identified;  so  milk,  fruit,  Is^c.  cannot  be  distrained;  nor,  till  made 
distrainable  by  statute,  could  hay  or  sheaves  of  corn  be  the  subject  of 
a  distress,  unless  they  were  in  a  cart  (r). 

As  to  the  things,  however,  which  may  be  distrained,  or  taken  in 
distress,  we  may  lay  it  down  as  a  general  rule,  that  all  chattels 
personal  are  liable  to  be  distrained,  unless  particularly  protected  or 
exempted  {d). 

By  Stat.  2  JF.  3.  r.  5.  it  is  enacted.  That  it  shall  be  lawful  for  anyt 
having  arrear  of  rent,  to  seize  and  secure  any  sheaves  or  cocks  of 
cqf n,  or  corn  loose  or  in  the  straw,  or  hay  being  in  any  bam  or 
granary,  or  upon  any  hovel,  stack,  or  rick,  or  otherwise  upon  any 
part  of  the  land  or  ground  charged  with  such  rent,  and  to  lock  up  or 
detain  the  same  in  the  place  where  the  same  shall  be  found,  until  the 
same  shall  be  replevied,  or  sold. 

By  Stat.  II  6.  2.  c.  19.  s.  8.  the  landlord  may  take  and  seize,  as  a 
distress  for  arrears  of  rent,  all  sorts  of  corn  and  grass,  hops,  roots, 
fruits,  pulse,  or  other  product  whatsoever  growing  upon  any  part  of 
the  estate  demised;  and  the  same  may  cut,  gather,  make,  cure,  carry 
and  lay  up,  when  ripe,  in  the  barns,  or  other  proper  place  on  the 
premises;  and  if  there  should  be  no  barn  or  other  place  on  the  pre* 
mises,  then  in  any  other  bam  or  proper  place  which  he  shall  procure, 
as  near  as  maybe  to  the  premises;  and  in  convenient  time  appraise, 
sell,  or  otherwise  dispose  of  the  same  towards  satisfaction  of  the  rent 
and  of  the  charges  of  such  distress,  appraisement,  and  sale;  the  ap- 

(«)  Bull.  N.  p.  57.  I      if)  GUb.  L.  of  Dlst.  34,  &c. 

(*)  Apple  ton  V.  Doiley.  Yclv.  135,  |      (W)  3  BL  Com,  7. 
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praisement  thereof  to  be  taken,  when  cut,  gathered,  cured,  and  made, 
and  not  before:  provided  always,  (/.  9.)  that  notice  of  the  place 
where  such  distress  shall  be  lodged,  shall,  in  one  week  after  the 
lodging  thereof,  be  given  to  the  tenant,  or  left  at  the  last  place  of  his 
abode;  and  that  if  the  tenant  shall  pay  or  tender  the  arrears  of  rent 
and  costs  of  the  distress  before  the  corn,  is^c.  be  cut,  the  distress  shafl 
cease,  and  the  corn,  i*fc.  be  delivered  up. 

But  if  growing  corn  be  sold  under  a  Jieri  facias^  it  cannot  after- 
wards be  distrained  for  rent,  unless  the  purchaser  ^llow  it  to  remain 
on  the  ground  an  unreasonable  time  after  it  is  ripe  {a). 

By  the  stat.  56  G.  3.  c.  50.J.  1 1 .  it  is  enacted.  That  no  sheriff  or  other 
officer  in  England  or  Wales,  shall,  by  virtue  of  any  process  of  any 
court  of  law,  carry  off  or  sell,  or  dispose  of  for  the  purpose  of  being 
carried  oiFfrom  any  lands  let  to  farm,  any  straw  thrashed  or  un- 
thrashed,  or  any  straw  of  crops  growing,  or  any  chaff,  colder,  or 
:Lny  turnips,  or  any  manure,  compost,  ashes  or  sea-weed,  in  any  case 
whatsoever,  nor  any  hay,  girass  or  grasses,  whether  natural  or  arti- 
ficial, nor  any  tares  or  vetches,  nor  any  roots  or  vegetables,  being 
produce  of  such  lands,  in  any  case  where  according  to  any  covenant 
or  written  agreement  entered  into  and  made  for  the  benefit  of  the 
owner  or  landlord  of  any  farm,  such  hay,  grass  or  grasses,  tares  and 
vetches,  roots  or  vegetables,  ought  not  to  be  taken  off  or  withholden 
from  such  lands,  or  which  by  the  tenor  or  effect  of  such  covenants  or 
agreements  ought  to  be  used  or  expended  thereon ;  and  of  which 
covenants  or  agreements  such  sheriff  or  other  officer  shall  have  re- 
ceived a  written  notice  before  he  shall  have  proceeded  to  sale. 

The  second  section  provides  that  the  tenant  shall  give  notice  to  the 
sheriff  of  the  existence  of  covenants  ;  and  the  sheriff  to  the  landlord. 

Section  3.  enacts,  **  That  such  sheriff  or  other  officer  executing 
such  process,  may  dispose  of  any  crops  or  produce  hereinbefore 
mentioned,  to  any  person  or  persons  who  shall  agree  in  writing 
with  such  sheriff  or  other  officer,  in  cases  where  no  covenant  or 
written  agreement  shall  be  shewn,  to  use  and  expend  the  same  on 
such  lands  in  such  manner  as  shall  accord  with  the  custom  of  the 
country ;  and  in  cases  where  any  covenant  or  written  agreement  shall 
be  shewn,  then  according  to  such  covenant  or  written  agreement ; 
and  after  such  sale  or  disposal  so  qualified,  it  shall  be  lawful  for  such 
person  or  persons  to  use  all  such  necessary  barns,  stables,  buildings, 
out-houses,  yards  and  fields  for  the  purpose  of  consuming  such  crops 
or  produce,  as  such  sheriff  or  other  officer  shall  allot  or  assign  to 
them  for  that  purpose,  and  which  such  tenant  or  occupier  would  have 
been  entitled  to  and  ought  to  have  used  for  the  like  purpose  on  such 
lands. 

And  by  section  6.  it  is  further  enacted,  That  in  all  cases  where  any 

[a)  Peacock  v.  Purvis,  a  B.  &B.  z^%. 
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purchaser  or  purchasers  of  any  crops  or  produce  hereinbefore  men- 
tioned, shall  have  entered  into  any  agreement  with  such  sheriff  or 
other  officer,  touching  the  use  and  expenditure  thereof  on  lands  kt  to 
farm,  it  shall  not  be  lawful  for  the  owner  or  landlord  of  such  lands 
to  distrain  for  any  rent  on  any  corn,  hay,  straw  or  other  prodace 
thereof,  which,  at  the  time  of  such  sale,  and  the  execution  of  such 
agreement  entered  into  under  the  provisions  of  this  Act,  shall  ha?e 
been  severed  from  the  soil,  and  sold  subject  to  such  agreement  by 
such  sheriff  or  other  officer  ^  nor  on  any  turnips,  whether  drawn  or 
growing,  if  sold  according  to  the  provisions  of  this  Act ;  nor  on  any 
horses,  sheep  or  other  cattle,  nor  on  any  beast  whatsoever,  nor  on 
^ny  waggons,  carts,  or  other  implements  of  husbandry,  which  any 
person  or  persons  shall  employ,  keep,  or  use  on  such  lands  for  the 
purpose  of  thrashing  out,  carrying  or  consuming  any  such  com,  hay, 
straw,  turnips  or  other  produce  under  the  provisions  of  the  Act,  and 
the  agreement  or  agreements  directed  to  be  entered  into  between  the 
sheriff  or  other  officer,  and  the  purchaser  or  purchasers  of  such  crops 
^nd  produce  as  hereinbefore  are  mentioned. 

The  tools  and  utensils  of  a  man's  trade  cannot  be  distrained  whik 
there  is  any  other  distress  on  the  premises,  or  even  while  they  are  in 
actual  use ;  therefore  the  axe  of  a  carpenter,  the  books  of  a  scholar, 
^nd  the  like,  are  not  distrainafale  while  any  other  distress  can  be  had, 
or  while  they  are  in  actual  use  (a). 

Thus,  in  trover  for  a  stocking«loom  which  had  been  distrained  for 
rent,  where  it  appeared  that  an  apprentice  was  using  the  loom  at  the 
time  it  was  taken,  the  Court  held  that  it  could  no^  legally  be  taken 
vhile  the  apprentice  was  using  it. 

But  in  trover  for  three  tape-looms,  where  it  appeared  that  they 
had  been  distrained  for  rent  because  there  was  no  other  sufficient  dis- 
tress upon  the  premises,  the  Court  held  the  distress  good,  as  it  did 
|iot  appear  that  the  looms  were  in  actual  use  a^t  the  time  they  were 
taken. 

Lest  this  rule,  however,  should  be  carried  so  far  as  to  privilege 
the  sheep  of  the  tenant,  and  the  beasts  of  the  plough  (they  being  the 
materials  of  husbandry,  to  plough  and  manure  the  land),  and  by  that 
means  the  landlord  be  totally  disappointed  of  the  rents,  this  matter 
has  been  settled  by  the  statute  de  districtione  scoccariif  51  H.S*  st,^, 
which  is  an  affirmance  of  the  common  law,  and  enacts  that  no  man 
shall  be  distrained  by  the  beasts  of  his  plough  or  his  sheep,  either  bj 
the  king  or  any  other,  while  there  is  another  sufficient  distress;  unless 
indeed  for  damage  feasant,  in  which  case  the  thing  that  does  the  tres- 
pass must  make  compensation. 

Note.   In  an  action  on  the  above-mentioned  statute,  it  is  not  neces- 

(a)  Glib.  L,  oi  Dikt.  361  &c« 
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sary  to  shew  that  there  was  a  sufficient  distress,  prater^  istc,  bat 
it  must  come  on  the  other  part,  vn.  to  plead  that  there  was  not  a 
sufficient  distress,  prater^  ^c.  It  must  be  intended  that  there  was 
cattle  sufficient  at  the  time  of  the  distress,  and  it  is  not  material  what 
was  before  or  after. 

The  rule  of  the  common  law,  which  exempts  utensils,  tools,  instru- 
ments of  husbandry,  &c.  from  distress,  has  been  adjudged  to  hold 
as  to  distress  for  rent  arrear,  amerciaments,  &c.  not  for  poor-rates, 
&c.  which  are  out  of  present  consideration,  and  are  noticed  in  Chap. 
VIIL  Sec.  III. 

Tlie  general  rule  of  law  is,  that  all  things  upon  the  premises  are 
liable  to  the  landlord's  distress  for  rent,  whether  they  be  the  effects  of 
a  tenant  or  of  a  stranger  ;  because  of  the  lien  which  the  landlord  has 
on  them  in  respect  of  the  place  where  the  goods  are  found,  and  not  in 
respect  of  the  person  to  whom  they  belong. 

But  this  rule  has  many  exceptions  in  favour  of  trade,  to  protect  the 
goods  of  third  persons  which  happen  to  be  upon  the  tenant's  premises 
in  the  way  of  his  trade ;  therefore  things  sent  to  public  places  of  trade, 
as  cloth  in  a  tailor's  shop,  yam  in  a  weaver's,  a  horse  in  a  smith's, 
and  the  like,  are  not  distrainable. 

But  a  gentleman's  chariot  standing  in  a  coach-house  belonging 
to  a  livery^stable  keeper,  is,  it  seems,  liable  to  a  distress. 

But  if  a  horse  go  with  yarn,  &c.  to  a  weaver,  &c.  or  fetch  yarn 
from  thence  and  carry  it  to  a  private  house  to  be  weighed,  and  it  be 
hung  there  till  the  yarn  be  weighed,  neither  the  horse  nor  yam  can 
be  distrained. 

So,  a  horse  that  brings  corn  to  market,  and  is  put  into  a  private 
yard  while  the  corn  is  selling,  cannot  be  distrained ;  because  the  bring- 
ing of  the  corn  there  is  in  the  way  of  trade,  and  consequently  of  pub- 
lic benefit. 

So,  goods  in  the  possession  of  a  common  carrier  are  protected  from 
distress  for  the  benefit  of  trade  \  as  if  they  be  delivered  to  him  to  put 
into  a  waggon  in  a  private  barn. 

Neither  can  the  horse  on  which  I  am  riding  be  distrained ;  for  it  is 
in  use. 

Nor  can  wearing  apparel,  if  in  use,  be  distrained  ;  but  wearing  ap- 
parel not  in  use  is  distrainable  for  rent  [a). 

The  goods  of  a  tenant  are  liable  for  a  year's  rent,  notwithstanding 
outlawry  in  a  civil  suit. 

Therefore,  where  a  sherifi^s  officer,  being  in  possession  of  the 
tenant's  effects  under  an  outlawry,  made  a  distress  for  rent,  sold  the 
goods  distrained,  and  afterwards  the  outlawry  was  reversed:  the 
officer  was  held  liable  to  pay  the  produce  of  the  goods  in  an  action 

.  ('')  Bayoes  v.  Smith.  I  Bsp.  R.  m6» 
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for  money  had  and  received  }  for  they  were  not  in  cuitodia  legu^  the 
judgment  being  mere  waste  paper.  If,  during  the  time  that  he  was 
in  possession  under  the  outlawry,  he  were  put  to  any  expense  in  reap- 
ing and  getting  in  the  crops,  he  may  maintain  an  action  against  the 
tenant  to  recover  those  expenses. — Even  if  the  outlawry  had  not  been 
reversed,  the  landlord  would  have  been  entitled  to  a  year's  rent, 
because  capias  utiagatum  at  the  suit  of  the  party  is  to  be  considered 
only  as  a  private  execution  (a). 

By  sect.  8.  of  the  stat.  ii  6.  a.  i^.  19.  every  landlord  may  take 
and  seize,  as  a  distress  for  arrears  of  rent,  any  cattle  or  stock  of 
his  tenant  feeding  or  depasturing  upon  any  common  appendant  or 
appurtenant,  or  any  ways  bebnging  to  any  part  of  the  premises 
demised. 

It  seems  to  be  now  settled,  that  where  beasts  escape,  and  come 
upon  the  land  by  the  negligence  or  default  of  their  owner,  and  are 
trespassers  there,  they  may  be  distrained  immediately  by  the  landlord 
for  rent  arrear  (b). 

But  where  they  come  upon  land  by  the  insufficiency  of  fences, 
which  the  tenant,  being  a  lessee,  ought  to  repair,  the  lessor  cannot 
distrain  such  beasts,  till  they  have  been  kvani  and  amchoHtf  and  after 
that  actual  notice  has  been  given  to  the  owner  that  they  are  there»  and 
he  has  afterwards  neglected  to  remove  them.  But  such  notice,  it  is 
said,  is  not  necessary  where  the  distress  is  by  the  lord  of  the  fee  for 
an  ancient  rent,  or  by  the  grantee  of  a  rent-charge. 

Therefore,  where  a  stranger  puts  in  his  beasts  to  graze  for  a  night 
by  the  consent  of  the  lessor  and  license  of  the  lessee,  yet  the  lessor 
may  distrain  them  for  rent  due  out  of  those  lands  which  he  consented 
that  the  beasts  should  graze  on :  because  such  consent  was  no  waiver 
of  his  right  to  distrain,  unless  it  had  been  expressly  agreed  so ;  for 
being  but  a  parol  agreement,  it  could  not  alter  the  original  contract 
between  the  lessor  and  lessee,  from  which  the  power  to  distrain  arises. 
The  circumstance  of  the  beasts  being  on  the  road  to  market  does  not 
privilege  them  from  the  distress. 

As  to  cattle,  therefore,  the  safest  way  is  to  drive  them  to  a 
public  inn ;  for  an  inn  being  publici  juris^  and  every  man  having 
a  right  to  put  up  at  it,  the  cattle  and  goods  of  a  guest  are  not  distrain- 
able  there. 

The  privilege  which  exempts  cattle  and  goods  from  being  distrained 
at  an  inn,  arises  from  the  circumstance  of  their  being  there  by-autho* 
rity  of  law ;  for  common  inns  are  so  much  devoted  to  the  public  ser- 
vice, that  their  owners  are  obliged  to  receive  all  guests  and  horses  that 
come  to  them  for  reception. 

(a)  St.  John's  CoU.  Oxford  v.  l^f  urcoit,  I      {h)  GUb.  L.  of  Diit.  45,  &c, 
7  T.  R.  459. 
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or  goods  must  be  actually  within  the  pfemises  of  the 
empted  from  distressi  and  not  in  any  place  to 
have  removed  them  for  his  convenience :  for 
''strained  for  rent  at  a  stable  half  a  mile  dis- 
ss was  determined  to  be  a  good  one,  and 
'  but  against  the  innkeeper, 

this  remedy,  a  court  of  equity  will 

'ler  driving  a  flock  of  sheep 

er  to  put  the  sheep  into  pas- 

'^ndlord  seeing  the  sheep, 

'?  night,  and  then  dis« 

,'ainsc  the  distress  {a)» 

L cry,  that  the  ground 

..  privilege  as  the  inn  itself, 

..igcrs  or  passengers  ought  not  to 
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ds,  it  seems,  only  to  temporary  guests ;  for 

.  an  unfurnished  room  in  an  inn,  by  such  hiring 

..cr-tenant,  and  any  furniture  that  he  may  have  brought 

.oom  must  be  liable  to  the  landlord's  distress. 

^ndlord  may  distrain  for  the  rent  of  ready-furnished  lodgings  (^)« 

in  a  case  where  a  rent-charge  had  been  in  arrear  for  twenty  years, 
and  cattle  escaping  out  of  the  adjoining  grounds  had  been  distrained 
for  the  arrears,  the  distress  was  relieved  against  in  equity. — For  a  rent- 
charge  the  grantee  cannot  distrain  a  stranger's  beasts  until  they  are/^- 
vant  and  couchant :  for  this  rent  does  not  stand  upon  a  feudal  title,  as 
rent-service  does,  but  is  said  to  be  against  common  right ;  wherefore 
the  stranger's  beasts  must  be  so  long  resident  on  the  lands  out  of 
which  the  rent-charge  issues,  that  notice  may  be  presumed  to  the 
owner  of  them  ;  that  is,  they  must  be  lying  down  and  rising  up  on 
the  premises  for  a  night  and  a  day  without  pursuit  made  by  the  owner 
of  them. 

Whatever  is  part  of  the  freehold  is  exempted  from  distress,  for 
that  which  is  part  of  the  freehold  cannot  be  severed  from  it  without 
detriment  to  the  thing  itself  in  the  removal ;  consequently  it  cannot 
be  such  a  pledge  as  may  be  restored  in  the  same  condition  to  the 
owner :  besides  that  which  is  fixed  to  the  freehold  is  part  of  the 
thing  demised ;  those  things  therefore  that  savour  of  the  reality  are 
not  distrainable. 

This  privilege  extends  to  such  things  as  the  tenant  will  not  be  per- 
mitted on  any  consideration  to  remove  with  him  from  the  premises  by 
reason  of  their  being  annexed  to  and  considered  as  part  of  the  free* 

(«)  PrecvCh.  7.  \ii)  N<:wtnaii  v.  Andcnon.  %  N.  R.  ftX4- 
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hoM,  and  not  beciiiuae  they  are  aUoktely  affixed  to  the  freehold  and 
cannot  be  moved  therefrom ;  for  a  temporary  removal  of  them  for 
purposes  of  necessity  is  not  sufficient  to  destroy  the  privilege. 

HiuS)  a  smith's  anvU  on  which  he  works  is  not  distrainable  s  for  it 
is  accounted  part  of  the  forge^  though  it  be  not  actusdly  fixed  by  naiU 
to  the  shop.  (    . 

Soy  a  millstone  is  not  distrainable,  though  it  be  removed  out  of  its 
proper  place  in  order  to  be  picked ;  because  such  removal  is  of  ne* 
eesslty,  and  the  stone  still  continues  to  be  part  of  the  milK 

That  which  is  in  the  hands  and  actual  occupation  of  another  cantot 
be  distrained ;  for  that  cannot  be  a  pledge  to  me  of  whidi  another  Ins 
the  actual  use  (a). 

Sof  wearing  apparel  cannot  be  distrained  whilst  on  the  person  of 
the  owner ;  but  if  taken  off,  though  merely  for  the  purpose  of 
natural  repose,  it  may  be  distraincdi  upon  the  principle  of  not  being 
in  actual  use. 

Goods  in  the  custody  of  the  law  are  not  distrainable  ;  for  it  is  «v  vi 
temuni  repugnant  that  it  should  be  lawful  to  take  goods  out  of  the 
custody  of  the  law ;  and  that  cannot  be  a  pledge  to  me  which  I  can- 
not reduce  into  my  actual  possession. 

Therefore  goods  distrained  for  damage  feasant  cannot  be  taken  for 
rent ;  nor  goods  in  a  bailiff's  hands  under  an  execution ;  nor  goods 
seized  by  process  at  the  suit  of  the  king,  or  taken  under  an  attach* 
ment ;  nor  will  a  replevin  lie  for  them. 

Neither  can  goods  be  distrained  which  have  been  sold  under  execu- 
tion of  a  writ  oi  Jieri  facias,  but  so  circumstanced  that  it  has  not  been 
proper  to  remove  them  from  the  premises.  Thus,  where  a  tenant's 
com  while  growing  was  seized  and  sold  under  Tifi.fa.  and  the  vendee 
permitted  it  to  remain  till  it  was  ripe  and  then  cut  it,  after  which, 
and  before  it  was  fit  to  be  carried,  the  landlord  distrained  it  for  rent, 
both  the  Courts  of  K.  B.  and  C«  P.  held  that  it  was  not  distrainable. 
But  where  corn  was  taken  in  execution  and  sold  by  the  sheriff  under 
the  Stat.  2  W.  tf,  M,  c  5.  /.  3.  and  the  vendee  permitted  it  after 
severance  to  lie  on  the  ground,  the  G>urt  held  it  to  be  distrainaUc 
for  rent. 

A  landlord  having  a  legal  right  to  distrain  goods  while  they  remain 
on  the  premises,  the  issuing  a  commission  of  bankrupt  against  the 
tenant,  and  the  messenger's  possession  of  the  goods  of  the  tenant,  will 
not  hinder  him  from  distraining  for  rent ;  and  the  assignment  by  the 
commissioners  of  the  bankrupt's  estate  and  effects  ia  only  changing 
the  property  of  the  goods,  which  while  on  the  premises  remain  liable 
to  be  distrained. 
But  if  the  landlord  neglect  to  distrain,  and  suffer  the  goods  to  be 

(a)  Anitj  3U. 


Sect,  h]  Remedy  for  Rent  by  Distress.  315 

sold  hj  the  assignees^  he  can  odIj  come  in  pro  rata  with  the  retc  of 
the  creditors. 

In  some  cases  the  distress  itself  is  not  protected  even  from  a  8ub-» 
jsequent  process  :  thps  where  the  question  was,  whether  goods  were 
not  liable  to  be  seized  on  an  immediate  extent  for  the  king's  own  debt, 
after  a  distress  had  been  taken  of  the  same  goods  by  a  landlord  for 
rent  justly  due  to  him,  before  an  actual  sale  of  the  goods  ?  the  Court 
of  the  Exchequer  determined  that  the  extent  took  place  of  the  land^ 
lord's  claim  for  rent,  upon  the  authority  of  a  much  stnuiger  case 
which  had  been  before  determined  in  that  Court,  in  which  the  time 
for  the  sale  had  expired,  and  an  attachment  had  been  moved  for 
against  the  sheriff,  for  pot  having  executed  the  writ  of  vendkmi 
exponas. 

But  if  a  replevin  come  after  goods  are  sold  on  the  execution,  the  de<- 
fendant  must  claim  property ;  for  then  they  are  out  of  the  custody  of 
the  law,  and  in  the  hands  of  a  private  person. 

Lastly,  as  every  thing  which  is  distrained  is  presumed  to  be  the 
property  of  the  wrong  doer,  it  follows  that  such  things  wherein  no 
man  can  have  an  absolute  and  valuable  property,  as  dogs,  cats^^ 
rabbits,  and  all  animals^^^  natura^  cannot  be  distrained. 

Tet  if  deer,  which  are  fera  natura,  are  kept  in  a  private  enclosure 
for  the  purpose  of  sale  or  profit,  this  so  far  changes  their  nature,  by 
reducing  them  to  a  kind  of  stock  or  merchandise,  that  they  may  be 
distrained  for  rent. 

When  we  speak  of  chattels  not  distrainable,  it  must  be  understood 
with  reference  to  the  subject  of  this  chapter,  namely,  as  a  remedy  for 
the  recovery  of  rent ;  for  all  chattels  whatever  are  distrainable  damage 
feasant,  it  being  but  natural  justice  that  whatever  doth  the  injury 
should  be  a  pledge  to  make  compensation  for  it. 

Where  a  wrongful  distress  is  made,  and  the  party  whose  goods  are 
so  distrained  pays  money  in  order  to  redeem  them,  he  may  maintain 
trover  against  the  wrong  doer  {a). 

Distress f  Hvhen^  where,  and  how  made. — With  respect  to  the  timCs 
place,  and  manner  of  making  a  distress,  it  is  to  be  observed,  that  a 
distress  for  rent  cannot  be  made  in  the  night,  [which  season  is  said  to 
be  from  after  sun-set  till  sun-rise,]  because  the  tenant  hath  not  there- 
by notice  to  make  a  tender  of  his  rent,  which  possibly  he  might  do  in 
order  to  prevent  the  impounding  of  his  cattle  (b). 

The  distress  for  rent  must  be  for  rent  in  arrear  ;  therefore  it  may 
not  be  made  the  same  day  on  which  the  rent  becomes  due,  for  if  the 
rent  be  paid  at  any  time  during  that  day,  whilst  a  man  can  see  to 
count  it,  the  payment  is  good.  Strictly  indeed  the  rent  is  demand- 
^ble  and  payable  before  the  time  of  sun-set  of  the  day  whereon  it  is 

{a)  Shipwick  v.  Biaiichard.  6  T.  R,  apS.  ih)  Gilb.  L.  of  Dbl.  56*  ^^' 
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resenred  ;  yet  it  is  not  due  till  the  last  minute  of  the  natural  day,  for 
if  the  lessor  die  after  sun-set,  and  before  midnight,  the  rent  shall  go 
to  the  heir,  auid  not  to  the  executor. 

But  the  custom  of  a  place,  or  an  agreement  between  the  landlord 
and  tenant,  if  there  be  no  objection  to  it  in  point  of  law,  may  empower 
the  landlord  to  distrain  for  it  earlier,  for  conventio  vincit  legem. 

Therefore  if  a  trader,  after  committing  an  act  of  bankruptcy,  take 
a  shop,  and  agree  to  pay  a  year's  rent  in  advance,  where,  by  the 
custom  of  the  country,  half  a  year's  rent  becomes  due  on  the  day  on 
which  the  tenant  enters,  the  landlord  after  an  assignment  under  the 
commission,  and  before  the  year  be  expired,  may  distrain  goods  on 
the  premises  for  half  a  year's  rent,  or  if  he  buy  the  tenant's  goods, 
he  may  retain  the  amount  of  the  half  year's  rent. 

A  distress  must  not  be  after  tender  of  payment,  for  if  the  landlord 
oome  to  distrain  the  goods  of  his  tenant  for  rent,  the  tenant  may,  be- 
fore the  distress,  tender  the  arrearages,'  and  if  the  distress  be  after- 
wards taken,  it  is  illegal.  So,  if  the  landlord  have  distrained,  and 
the  tenant  make  a  tender  of  the  arrearages,  together  with  the  expenses 
of  the  distress,  before  the  impounding  of  .the  distress,  the  landlord 
ought  to  deliver  up  the  distress,  and  if  he  do  not,  the  detainer  is 
unlawful. 

But  tender  of  rent  after  distress  is  impounded,  is  insufficient,  for 
then  it  is  in  the  custody  of  the  law  (a). 

An  action  on  the  case  will  not  lie  for  detaining  cattle  distrained  and 
impounded,  where  a  tender  of  amends  was  not  made  till  after  the  im- 
pounding ;  and  comme  senAk  such  an  action  could  not  be  supported, 
even  if  the  tender  of  amends  had  been  made  before  the  impoundbg; 
as  the  proper  mode  of  trying  the  validity  of  distress  is  by  action  of 
replevin  or  trespass  (^). 

A  tender  of  rent  at  the  proper  time  and  place  will  save  a  distress, 
or  entry,  or  other  condition  in  the  lease,  though  the  landlord  refuse 
to  take  it,  the  tenant  having  done  all  that  he  was  bound  to  do :  the 
landlord  may,  however,  maintain  an  action  of  debt,  or  covenant  for 
his  rent,  but  shall  not  recover  damages  or  costs  for  non-payment  (r). 

A  distress  may  be  made  for  rent  accrued  after  the  expiration  of  a 
notice  to  quit,  but  it  is  a  waiver  of  the  notice ;  the  taking  of  the  dis- 
tress being  al  proof  of  the  landlord's  intention  to  confirm  the  tenancy. 

An  appraisement  of  a  distress  by  the  person  who  makes  it  is  irre- 
gular [d). 

At  common  law,  and  before  any  innovation  was  made  by  statute, 
the  landlord  could  not  have  distrained  for  his  rent  after  the  determi* 


(tf)  Frith  ▼.  Purvis.  5  T.  R.  43a. 
(ij  Anicomb  v.  Shore,  x  Camp.  385. 


(tf)  Anon.  X  Vent.  ax.    Home  v.  Lewin. 
3  Salk.  344. 

(<0  Wettwood  V.  Cowne.  1  Stark.  x;i. 
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nation  of  his  lease :  but  now  a  distress  for  rent  may  be  made  though 
the  lease  be  determined  (0). 

For  by  stat.  8  jfnn.  e.  14.  /.  tf,  7.  it  is  enacted.  That  it  shall  be 
lawful  to  distrain  after  the  determination  of  the  lease,  in  the  same 
manner  as  if  it  had  not  been  determined,  provided  the  distress  be 
made  within  six  calendar  months  after  the  detcfrmination  of  the  lease, 
and  during  the  continuance  of  the  landlord's  title  or  interest,  and  also 
during  the  possession  of  the  tenant. 

But  where,  by  the  custom  of  the  country,  the  off-going  tenant  is 
allowed  any  advantages  respecting  the  premises  which  he  has  quitted, 
as  for  example,  a  certain  period  within  which  to  get  in  and  dispose 
of,  or  to  thresh  and  to  keep  his  com,  &c.  the  interest  and  connection 
between  the  bndlord  and  tenant  is  so  continued  by  the  operation  of 
such  customary  right,  that  the  former  is  entitled  to  distrain  for  rent 
in  arrear  after  six  months  have  expired  since  the  determinatbn  of  the 
lease. 

So,  if  a  tenant  die,  and  his  representative  enter  upon  the  pre- 
mises, and  continue  therein  until  and  after  the  expiration  of  the  term, 
the  landlord  may  at  any  time  within  the  six  months  after  the  end  of 
the  term,  under  the  restrictions  prescribed  by  the  Act,  distrain  for 
the  arrears  which  were  due  at  the  time  the  original  tenant  died,  as 
well  as  for  what  accrued  afterwards. 

No  private  person  can  distrain  beasts  off  his  own  land,  or  on  the 
high  road,  which  is  privileged  for  the  convenience  of  passengers  and 
the  encouragement  of  commerce. 

But  though  chattels  or  pledges  on  the  land  only  are  to  answer  the 
lord's  rent,  yet  if  the  lord  come  to  distrain,  and  the  tenant,  seeing 
him,  drive  the  cattle  off  the  land,  the  lord  may  follow  the  beasts  and 
distrain  out  of  his  fee,  if  he  had  once  a  view  of  his  cattle  on  his  land. 
But  if  the  beasts  go  off  the  land  of  themselves  before  the  lord  observes 
them,  he  cannot  distrain  them  afterwards,  as  he  might,  where  the 
tenant  drives  them  off. 

Where  there  are  separate  demises,  there  ought  to  be  separate  dis- 
tresses on  the  several  premises  subject  to  the  distinct  rents;  for  ro 
distress  on  one  part  can  be  good  for  both  rents. 

But  where  lands  lying  in  difierent  counties,  are  held  under  one  ds- 
mise  at  one  entire  rent,  a  distress  may  be  lawfully  taken  in  either 
county  for  the  whole  rent  in  arrear  i  and  chasing  a  distress  over  is  a 
continuance  of  the  taking.  But  where  the  counties  do  not  adjoin,  a 
distress  cannot  be  chased  out  of  one  county  into  the  other. 

By  statute  1 1  G.  2.  c.  19.  [of  which  more  particularly  in  Chap.  :  7. 
Sect,  in.]  if  any  tenant  for  life,  years,  at  will,  suficrance,  or  other- 
wise shall  fraudulently  or  clandestinely  convey  his  goods  off  the  fr^ 

(«)  Porur  r.  Shtphard,  <T.IU  665-9, 
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defendant  to  take  possesuon  of  the  goods  distrained,  who  promised 

.to  pay  him,  the  latter  will  not  be  liable  without  a  note  in  writing  (a). 

Distress^  bow  to  be  used. — Notice  of  the  distress,  with  the  cause  of 

such  taking,  must  be  given  to  the  owner  by  the  stat,  %W.li  M,seu, 

I.  c,  5.  J.  I. 

As  to  the  manner  in  which  the  distress  is  to  be  used  and  disposed 
of ;  a  distress  is  to  be  kept  in  a  pound,  which  is  nothing  more  than  a 
public  prison  for  goods  and  chattels,  and  is  either  overt^  or  open,  or 
coverti  or  shut.  All  living  chattels  are  regularly  to  be  put  into  the 
pound  overt^  because  the  owner  at  his  peril  is  to  sustain  thenii  where- 
fore they  ought  to  be  put  in  such  an  open  place  as  he  can  resort  10 
for  the  purpose. 

By  the  stat.  i  (s^  2  Pb.  1st  M.c,  12./.  i .  no  distress  of  cattle  is  to 
be  driven  out  of  the  hundred,  rape,  wapentake,  or  lathe,  where  the 
same  is  taken,  except  it  be  to  a  pound-^wr^  within  the  same  shire, 
nor  above  three  miles  from  the  place  where  the  same  is  taken  \  nor 
impounded  in  several  places,  whereby  the  owner  may  be  constrained 
to  sue  several  replevins}  on  pain  of  forfeiting  to  the  party  grieved  one 
hundred  shillings,  and  treble  damages. 

By  sect.  2.  of  the  same  statute,  no  person  shall  take  for  keeping  in 
pound  or  impounding  any  distress,  above  four-pence  for  any  one 
whole  distress ;  and  where  less  hath  been  used,  there  to  take  less;  on 
pain  of  forfeiting  5/.  to  the  party  grieved,  besides  what  be  sboold 
take  above  four-pence. 

But  where  lands  lying  in  two  adjoining  counties  were  held  under 
one  demise  at  one  entire  rent,  and  the  landlord  distrained  cattle  ia 
both  counties  for  rent  arrear,  it  was  holden,  that  he  might  chase  them 
all  into  one  county :  if  the  counties  had  not  adjoined,  it  would  have 
been  otherwise. 

The  offence  created  by  this  statute  for  impounding  a  distress  in  a 
wrong  place,  is  but  a  single  oflence,  and  shall  be  satisfied  with  one 
forfeiture,  though  three  or  four  are  concerned  in  doing  the  act,  as  the 
ofience  cannot  be  severed  so  as  to  make  each  offender  sepantclT 
liable  to  the  penalty ;  the  meaning  of  the  statute  being  that  the  penalty 
shall  be  referred  to  the  offence,  not  to  the  person. 

As,  where  three  persons  distrained  a  flock  of  sheep,  and  serenlly 
impounded  them  in  three  several  pounds,  whereby,  ^c.  it  was  held, 
that  they  should  forfeit  but  one  ^L  and  one  treble  damages. 

Trespass  will  not  lie  against  the  pound-keeper  merely  for  recehriflg 
a  distress,  though  the  original  taking  be  tortious :  for  the  pound  is  the 
custody  of  the  law,  and  the  pound-keeper  is  bound  to  take  and  keep 
whatever  is  brought  to  him  at  the  peril  of  the  person  who  brings  it; 
and  if  wrongfully  taken  they  are  answerable,  not  he|  Tor  when  cattle 

(a)  Colman  v.  Eylet •    a  Stark.  6s. 
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are  once  impounded,  lie  cannot  let  them  go  without  a  replevin  or  the 
consent  of  the  party.  If  however  the  poundkeeper  go  one  jot  beyond 
his  duty  and  assent  to  the  trespass,  that  may  be  a  different  case. 

Neither  can  a  poundkeeper  bring  an  action  if  the  pound  be  broken, 
bat  it  must  be  brought  by  the  party  interested. 

Beasts,  as  is  said,  ought  to  be  put  in  a  public  pound ;  for  if  they 
be  placed  in  a  private  pound,  the  distrainer  must  keep  them  at  his 
peril  with  provision,  for  which  he  shall  have  no  satisfaction,  and  if 
they  die  for  want  of  sustenance,  the  distrainer  shall  answer  for  them. 

Dead  chattels  however,  as  household  goods,  &c.  which  may  receive 
damage  by  the  weather,  must  be  put  into  a  pound  covert,  otherwise 
the  distrainer  is  answerable  for  them  if  they  be  damaged  or  stolen 
away,  and  this  pound  covert  must  be  within  three  miles,  and  in  the 
same  county. 

Now,  by  Stat,  ii  G.  2.  c  19.  /.  10.  any  person  distraining  may 
impound  or  otherwise  secure  the  distress  of  what  kind  soever  it  be,  in 
such  place  or  on  such  part  of  the  premises  as  shall  be  most  convenient ; 
and  may  appraise  and  sell  the  same,  as  any  person  before  might  have 
done  ofF  the  premises. 

The  distrainer  cannot  work  or  use  the  thing  distrained,  whether 'it 
be  in  a  pound  overt  or  covert :  because  the  distrainer  has  only  the 
custody  of  the  thing  as  a  pledge  ;  but  the  owner  may  make  profit  of 
It  at  his  pleasure. 

An  exception  to  this  rule  exists  in  respect  to  milch  kine,  which 
may  be  milked  by  the  distrainer  because  it  may  be  necessary  to  their 
preservation,  and  consequently  of  benefit  to  the  owner.  [Cases  in 
the  books  cast  some  degrees  of  doubt  on  the  legality  of  this  dictum  in 
Cro,  Jac,  148.  (see  Hunfs  Gilberts  Law  of  Distress^  74.)  but  the 
reason  of  the  thing  is  so  forcible,  that  we  incline  to  think  that  the 
dictum  of  that  day  respecting  this  point,  would  be  recognized  as  law 
at  this  period.] 

The  distrainer  cannot  tie  or  bind  a  beast  in  the  pound,  though  it 
be  to  prevent  its  escape ;  for  any  act  of  the  distrainer  that  tends  to  the 
injury  of  the  thing  distrained  is  done  at  his  peril. 

But  if  cattle  distrained  die  in  the  pound,  without  any  fault  of  the 
distrainer ;  in  such  case  he  who  made  the  distress  shall  have  an  action 
of  trespass^  or  may  distrain  again,  if  the  distress  were  for  rent. 

If  a  distress  be  taken  without  cause,  before  it  be  impounded,  the 
party  may  make  a  rtscous.  But  if  it  be  impounded,  he  cannot  justify 
the  breach  of  the  pound  to  take  it  out  of  the  pound,  because  the  dis«- 
tress  is  then  in  the  custody  of  the  law ;  if  however  the  pound  be  un- 
locked, it  seems  he  may  take  them. 

By  the  common  law,  if  a  man  break  the  pound  or  the  lock  of  it, 
or  any  part  of  it,  he  greatly  oflFends  against  the  peace,  and  commits 
a  trespass  against  the  king,  and  to  the  lord  of  the  fee,  the  sherifis, 
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and  hondredors  in  breach  of  the  peace,  and  to  the  party  in  delay  of 
justice :  wherefore  hue  and  cry  is  to  be  levied  against  him  as  against 
those  who  break  the  peace ;  and  the  party  who  distrained  may  take 
the  goods  again,  wheresoever  he  finds  them,  and  again  impound 
them. 

Besides  which,  by  stat.  2  JT".  £*f  -Af.  c.  5.  /.  4.  on  any  pound- 
breach or  rescous  of  goods  distrained  for  rent,  the  person  grieved 
thereby  shall,  in  a  special  action  upon  the  case,  recover  treble 
damages  and  costs  against  the  offender,  or  against  the  owner  of  tbe 
goods  if  they  be  afterwards  found  to  have  come  to  his  use  or  possession. 
In  an  action  on  this  statute,  it  has  been  adjudged,  that  the  word 
*«  treble"  shall  be  referred  as  well  to  the  word  «« costs,"  as  to  the 
word  <<  damages,"  and  consequently  that  the  costs  shall  be  trebled  as 
well  as  the  damages  (a).  Indeed  it  is  determined  in  general,  that 
where  a  statute  gives  treble  damages  the  costs  shall  be  trebled  of 
course  (4). 

As  to  what  shall  be  a  rescous^  if  the  distress  while  being  dri- 
ven to  the  pound  go  into  the  house  of  the  owner,  who  delivers 
them  not,  upon  demand  of  them  by  the  distrainer^  this  is  a  rescous  in 
law. 

With  respect  to  the  disposition  of  the  distress,  which  being  consi* 
dered  as  a  pledge  could  not  at  tlie  common  law  be  sold;  by  the  stat. 
2  W.  &f  M.  sess.  I.  r.  5.  /.  2.  it  is  entitled,  That  where  any  goods 
shall  be  distrained  for  rent  reserved  and  due  upon  any  demise,  lease 
or  contract  whatever,  and  the  tenant  or  owner  of  the  goods  dis- 
trained, shall  not  within  five  days  next  after  such  distress  taken  and 
notice   thereof,   with  the  cause  of   such   taking,    left  at  the  chief 
mansion-house  or  other  most  notorious  place  on  the  premises,  replery 
the  same;  in  such  case  the  person  distraining  shall,  with  the  sheriff 
or  under-sheriff  of  the  county,  or  with  the  constable  of  the  hundred, 
parish,  or  place  where  such  distress  shall  be  taken,  cause  the  goods 
so  distrained  to  be  appraised  by  two  sworn  appraisers,  (whom  such 
sheriff,  under-sheriff,  or  constable  shall  swear  to  appraise  the  same 
truly,  according  to  the  best  of  their  understandings,)  and  after  such 
appraisement  may  sell  the  same  for  the  best  price  that  can  be  gotten 
for  them,  for  satisfaction  of  the  rent,  and  charges  of  the  distress, 
appraisement  and  sale:  leaving  the  overplus,  if  any,  with  the  sheriffi 
under-sheriff,  or  constable,  for  .the  owner's  use. 

In  the  notice  for  the  sale  of  a  distress  under  this  statute,  it  is  not 
necessary  to  set  forth  at  what  time  the  rent  became  due  for  which  the 
distress  has  been  made. 

If  the  person  distraining  be  sworn  one  of  the  appraisers,  it  is 
illegal,  for  he  is  interested  in  the  business ;  and  the  statute  says  that 

(tf)  Lawson  v.  Stoiy.    i  Ld.Raya.  19.  p)  i  Inst.  %St^ 
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hi  with  the  sheriff^  &c.  shall  cause  the  goods  to  be  appraised  by  two 
sworn  appraisers. 

The  landlord  must  remove  the  goods  at  the  end  of  five  days,  Ind 
will  be  deemed  a  trespasser  for  znj  time  beyond  it  that  he  keeps 
them.  The  five  days  allowed  before  a  distress  can  be  sold^  are  in- 
clusive of  the  day  of  sale,  wherefore  it  seems  the  distress  may  be  rC'* 
moved  on  the  sixth  day. 

Thus,  where  a  distress  was  made  and  a  regular  notice  of  sale  given 
on  the  1 2th  day  of  May^  and  on  the  afternoon  of  the  17th  day  of  the 
same  month  the  goods  were  removed  and  sold,  it  was  held  that  on 
the  evening  of  the  1 7th,  five  days  from  the  time  of  the  distress  had 
completely  expired,  and  that  the  removal  and  sale  were  regular  zc* 
cording  to  the  time  allowed  by  the  statute. 

Where  one,  who  entered  under  a  warrant  of  distress  f<Jr  rent  in 
arrear,  continued  in  possession  of  the  goods  upon  the  premises  foiT 
fifteen  days,  during  the  four  last  of  which  he  was  removing  the  goods^ 
which  were  afterwards  sold  under  the  distress  :  held  that  at  any  rate 
he  was  liable  to  trespass  quare  clausum  /regit j  for  continuing  on  th^ 
premises  and  disturbing  the  plaintiflF  in  possession  of  his  house,  after 
the  time  allowed  by  law  (^i). 

Notice  to  the  owner  is  sufficient  as  against  him  :  unless  a  replevin 
has  been  sued  by  the  tenant,  in  which  case,  personal  notice  to  the 
tenant  is  sufficient  to  warrant  a  sale  under  the  stat.  2  W.  bf  M. 
sess,  I.  r.  5.  s.  2.  and  is  preferable  indeed  to  notice  left  at  the 
mansion-house. 

Upon  the  sale  of  the  distress  the  appraisers  need  be  sworn  by  the 
constable  only  of  the  hundred  in  which  the  distress  is  impounded. 

An  irregularity  in  this  process  does  not  now  render  the  distrainer^ 
as  he  was  at  the  common  law,  a  trespasser  {A  initio:  for  by  stat.  1 1 
G.2,c,  19.  /.  19.  it  is  provided,  that  where  any  distress  shall  be  made 
for  any  kind  of  rent  justly  due,  and  any  irregularity  shall  be  after-^ 
wards  done  by  the  party  distraining  or  his  agent,  the  distress  shall 
not  be  deemed  unlawful,  nor  the  distrainer  a  trespasser,  ab  initio ^ 
but  the  party  grieved  may  recover  satisfaction  for  the  special  damage 
in  an  action  of  trespass,  or  on  the  case  at  his  election. 

Therefore  trespass  will  not  lie  for  an  irregular  distress,  where  the 
irregularity  complained  of  is  not  in  itself  an  act  of  trespass,  but 
consists  merely  in  the  omission  of  some  of  the  forms  recpiired  in  €on<» 
ducting  the  distress,  such  as  procuring  goods  to  be  appraised  before 
they  are  sold.  The  true  construction  of  the  provision  in  xi  6.  2.  r. 
19.  J.  19.  that  the  party  may  recover  a  compensation  for  the  special 
damage  he  sustains  by  an  irregular  distress  <<  in  an  action  of  trespass 
«r  on  the  case,''  is  that  he  must  bring  trespass^  if  the  irregularity  hm 

(s)  WlnterbouTDc  v.  Morgan.  XX  £att,  395. 
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in  ihe  nature  of  an  act  of  trespass*  and  case,  if  U  be  in  itself  the  mb- 
ject-matter  of  an  action  on  the  case  (a). 

But,  by  sect.  20,  no  tenant  shall  recover  in  such  actiooi  if  tender 
of  amends  have  been  made  before  the  action  brought :  and  by  sect 
21.  the  defendant  in  such  action  may  plead  the  general  issue  andgife 
the  special  matter  in  evidence. 

Under  the  plea  of  the  general  issue,  given  by  this  Act,  a  landlord 
cannot  justify,  except  for  acts  done  as  landlord :  therefore,  although 
lie  may  justify  as  far  as  the  distress  goes,  he  cannot  under  tlus  issue 
justify  expulsion.  So  also  if  the  goods  remain  on  the  premises  be- 
yond the  five  days,  he  cannot  justify,  under  this  issue^  entering  the 
bouse  to  remove  them  afterwards,  but  must  plead  a  licence  to  justify 
the  asportation,  or  liberum  tenementtim,  to  justify  the  expulsion. 

For  goods  sold  therefore  before  five  days  have  expired  next  after 
the  distress  and  notice,  an  action  of  trover  will  not  lie,  that  being  a 
remedy  which  cannot  be  pursued  since  the  stat.  11  G.  a,  c,  19.  as  it 
tends  to  place  the  landlord  in  the  same  situation  as  he  was  before  the 
passing  of  that  Act :  the  action  ought  to  be  brought  spedaJlf  for  the 
particular  irregularity. 

But  though  the  tenant  shall  make  satisfaction  for  the  real  damage 
pnly  sustained,  by  any  irregularity  in  taking  or  disposing  of  the  dis* 
tress ;  yet  by  the  stat.  zJT.isTM,  sess.  i.e.  $,s.  3.  if  any  distress 
and  sale  shall  be  made  for  rent  pretended  to  be  due  to  the  person 
distraining,  where  in  truth  no  such  rent  is  due,  the  tenant  shall  re- 
cover double  the  value  of  the  goods  distrained,  together  with  full 
costs  of  suit. 

Goods  distrained  by  the  plaintiff  were  delivered  by  him  to  the  d^ 
fendant  on^  his  promising  to  pay  the  rent :  an  action  for  iDoney  had 
and  received  would  not  lie  for  the  value  of  the  goods,  though  defend- 
ant do  not  pay  the  rent  (b). 

Where  there  are  three  joint  lessees,  two  of  whom  assign  their  in- 
terest to  the  third,  whose  sole  liability  the  landlord  has  not  consented 
to  accept,  the  goods  of  the  plaintiff  being  put  on  the  premises  by 
permission  of  such  third  lessee  and  distrained  by  the  landlord  for  tent) 
and  he  having  paid  it,  the  three  lessees  are  liable  to  him  for  money 
paid  to  their  use  {c). 

By  stat.  57  G.  3.  c.  93.  /.  i.  it  is  enacted  no  person  wbatsoefcr 
making  any  distress  for  rent,  where  the  sum  demaikted  and  doe  shall 
not  exceed  the  sum  of  twenty  pounds  for  and  in  respect  of  such 
rent,  nor  any  person  whatsoever  employed  in  any  manner  in  making 
such  distress,  or  doing  any  act  whatsoever  in  the  course  of  sach  dis- 
tress, or  for  carrying  the  same  into  efiect,  shall  have,  take  or  recave 
out  of  the  produce  of  the  goods  or  chattels  distrained  on,  or  firo0 

(a)  Mfiwng  ▼.  Kemble.  %  Camp.  115.        J     (r)  Ezall  v.  Partridge.  3  Esp.  R.  8«  S.  C« 
(4)  Leery  v.  Goodson,  4.  T.R.  687.  I  8  T,  R.  309, 
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the  landlord,  or  from  any  other  person  whatsoever,  any  other  or 
more  costs  and  charges  for  and  in  respect  of  sach  distress,  or  any 
matter  or  thing  done  therein  than  as  follows :  Levying  distress  3/. 
man  in  possession  per  day  2/.  6d,  appraisement,  whether  by  one 
broker  or  more,  6d.  in  the  pound  on  the  value  of  the  goods  ;  stamp 
the  lawful  amount  thereof — all  expences  of  advertisements  (if  any 
such)  I  OS, ;  catalogues,  sale  and  commission,  and  delivery  of  goods, 
I  J.  in  the  pound  on  the  net  produce  of  the  sale;  and  no  person 
whatsoever  shall  make  any  charge  whatsoever  for  any  act,  matter  or 
thing  as  above,  unless  such  act  shall  have  been  really  done. 

By  sect.  a.  party  aggrieved  may  apply  to  a  justice  of  the  peac^, 
who  18  to  summon  offender  and  hear  the  case  ;  and  may  award  treble 
the  amount  of  the  monies  unlawfully  taken  whh  full  costs ;  to  be 
levied  by  distress. 

Section  3.  gives  to  the  justice  a  power  of  summoning  witnesses. 
Section  4.  enacts  that  if  complaint  be  unfounded,  the  justice  may 
give  costs  to  the  party  complained  against  not  exceeding  20/.  limits 
his  power  of  making  any  order  or  judgment  against  the  landlord  to 
cases  in  which  the  landlord  shall  have  personally  levied  the  distress  ; 
and  declares  that  parties  are  not  barred  of  any  legal  remedies  they 
might  have  before  the  passing  of  this  act,  except  as  far  as  any  com- 
plaint shall  have  been  determined  by  the  order  and  judgment  of  the 
justice  before  whom  it  has  been  brought. 

Section  6.  enacts  that  in  ail  cases  whether  the  sum  distrained  for 
shall  or  shall  not  exceed  20/.  the  person  levying  the  distress  shall 
give  a  copy  of  all  his  charges  signed  by  him,  to  the  person  on  whose 
goods  the  distress  shall  be  levied. 


Section  II.     Of  the  Action  of  Debt,  "where  the  lease  is 

by  Deed. 

Another  remedy  for  the  recovery  of  rent  is  by  action  of  debt,  or 
covenant,  where  the  premises  are  demised  by  deed. 

An  action  of  debt  or  covenant  lies  for  non-payment  of  the  rent  oA 
the  word  **  yielding**  in  a  lease  for  years  ;  for  it  is  an  agreement  to 
pay  the  rent,  which  will  make  a  covenant. 

The  action  of  debt  is  founded  upon  a  contract,  either  express  or 
implied,  in  which  the  certainty  of  the  sum  or  duty  appears,  and  the 
plaintiff  is  to  recover  the  sum  in  ntsmero,  and  not  in  damages  (a). 

Debt,  being  an  action  founded  on  an  express  contract,  rents  re- 
served on  leases  for  years  were  at  all  times  recoverable  by  this  species 
of  remedy  (^). 

(a)  Bull,  N.  P.  167.  (3)  Esp.  N.  P.  x88,  Lit.  s.  58. 
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'•ny  either  tacitly  or  expressly  accept  the  assignee 

discharge  the  original  lessee  :  and  if  he  once 

'nee,   (who  is  bound  however  no  longer 

«n  never  resort  back  again  to  the  first 

lessee  for  years,  may,  like  any 
.all  not  be  chargeable  for  rent 

..  lease  of  tithes,  it  is  necessary  for  the 

a5:,igned  the  term  by  indenture  ;  for  that 

ihe  common  law :  and  the  statute  of  frauds 

..ot  apply  to  cases  of  incorporeal  hereditaments, 

within  the  mischief  intended  to  be  remedied  by  the 

,cbSor  assign  his  rent,  without  the  reversion,  the  assignee  (if 
iiant  agree)  may  maintain  an  action  of  debt  for  the  rent,  bc- 
.36  the  privity  of  contract  is  transferred  (r). 

If  the  lessor  grant  away  his  reversion,  he  cannot  have  an  action  of 
debt  for  the  rent,  which  being  incident  to  the  reversion,  passes  with 
it. — ^Thc  grantee  of  the  reversion,  therefore,  can  alone  have  the  ac- 
tion (</). 

But  the  grantee  even  cannot  have  debt  against  the  lessee  if  he  have 
assigned  over ;  for  there  was  no  privity  between  them  but  by  reason 
of  the  privity  of  estate,  and  that  being  gone  by  the  assignment,  this 
action  will  not  lie  [e).  Such  is  the  case,  whether  the  person  claiming 
the  rent  comes  in  by  succession  or  grant :  thus  the  successor  of  a 
prebend  cannot  bring  debt  against  the  executor  of  a  lessee  of  the  pre- 
bendary, where  such  executor  had  assigned  [f). 

But  if  a  lessee  assign  part  of  the  land  demised,  a  grantee  of  the  re- 
version shall  have  debt  against  him  for  the  whole  rent :  for  the  entire 
estate  remaining  in  one  part  of  the  land,  the  privity  remained  entire 
and  would  supp9rt  the  action  [g). 

A  devisee  may  maintain  debt  for  his  share  of  the  rent,  and  if  there 
be  a  devise  of  a  rent  to  be  equally  divided  between  three,  each  may 
have  his  action  for  his  share  (£). 

An  agreement  between  the  lessor  and  the  assignee  of  the  original 
lessee,  **  that  the  lessor  should  have  the  premises  as  mentioned  in  the 
lease,  and  should  pay  a  particular  sum  over  and  above  the  rent  annu- 
ally towards  the  good-will  already  paid  by  such  assignee,"  operates  as 


(a)  £sp.  N.  P.  201. 

(^)  Dean  and  Chap,  of  Windsor  v.  Govcr. 
a  Saund.  298.  n.  %, 

(0  Marie  v.  FUke.  3  SAk,  xx8. 
(^  £sr.  N.P.  202. 


(0  Humble  V.  Glover.  Cro.  Eli«.  328. 
(/)  Overton  V.  Sydal.  Ibid  555. 
(jgr)  Broom  v.Horc.  Ibid  633. 
(i5)  Ardi  V.  Waikin.  Ibid  637. 
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So,  debt  lies  for  rent  upon  a  lease,  though  the  defendant  entered 
before  his  title  began :  for  though  clearly  he  is  a  disseisor  by  his 
entry,  and  the  accruing  of  his  term  shall  not  alter  his  estate,  yet  debt 
lieth  for  privity  of  contract ;  and  whether  the  entry  be  tortious  or  noc, 
it  cannot  discharge  the  contract  for  payment  of  the  rent  (a). 

At  common  law,  debt  did  not  lie  for  rent  reserved  upon  a  freehold 
lease  during  the  continuance  of  the  lease  {b). 

But  Stat.  8  Ann  c.  14.  s.  4.  enacts,  that  any  person  entitled  to 
rent  arrear  on  a  lease  for  life  or  lives,  may  have  an  action  of  debt 
during  the  existence  of  the  life,  as  oa  a  lease  for  years  during  the 
term. 

But  debt  does  not  lie  either  at  common  jaw,  or  by  stat.  8  Amt^  t, 
14.  for  the  arrears  of  an  annuity  or  yearly  rent,  devised  payable  out  of 
lands  to  A.  during  the  life  of  B.^  to  whom  the  lands  are  devised  for 
life,  B.  paying  the  same  thereout  so  long  as  the  estate  of  freehold  con- 
tinues (r). 

By  the  stat.  32  /f.  8  r.  37.  x.  i.  the  executors  and  administrators  of 
tenants  in  fee,  fee-tail,  or  for  life,  of  rent-services,  rent-charges,  rents- 
seek  and  fee-farms,  may  bring  debt  for  the  arrearages  against  the  te- 
nant who  ought  to  have  paid  the  same.  This  statute  extends  to  all 
tenants  for  life. 

Though  it  be  not  necessary  in  general  to  set  out  the  indenture  in  the 
declaration  in  debt  for  rent,  yet  it  seems  necessary  where  the  action  is 
brought  on  a  lease  of  tithes,  which  being  an  incorporeal  hereditament 
lying  in  ^ant,  could  not  be  granted  without  deed  {d). 

If  one  of  two  lessees  assign  his  interest,  and  the  other  die  before 
the  rent  becomes  due,  an  action  of  debt  in  the  debet  et  detinet  will  lie 
against  the  assignee  and  executrix  of  the  deceased  lessee  for  the  whole 
rent  (e). 

So,  if  the  lessee  for  years  will  assign  all  his  term  in  part  of  the 
land,  the  lessor  shall  have  a  joint  action  against  the  lessee  and.  assig- 
nee (tf). 

If  there  be  a  lessee  for  years,  and  he  assign  all  his  interest  to  an- 
other, yet  may  the  lessor  still  have  an  action  of  debt  against  him  for 
rent  in  arrear  after  the  assignment :  first,  because  the  lessee  shall  not 
prevent  by  his  own  act  such  remedy  as  the  lessor  hath  against  him  00 
his  contract ;  idly,  that  the  lessee  might  grant  the  term  to  a  poor 
man,  who  would  not  be  able  to  manure  the  landi  and  so  for  need  or 
malice  the  land  would  lie  untilled,  and  the  lessor  be  wiihout  re>- 
medy,  either  by  distress  or  action  of  debt  (/). 


(tf)  Alexander  v.  Dyer.  Cjrou  Eltz.  1$9. 
Macdonnel  ▼.  Welder,  z  Str.  550. 

(b)  Bishop  of  Winchester  v.  Wright.  % 
Ld.  Raym.  1056. 

(0  Webb  V.  Jiggi.  4  M.&  S.  113, 

(/)  Dean  and  Chapter  af  Windsor  v.  Co- 


ver. 2  Saund.  197.  n.  z. 

^e)  Bailiffs  and  Commonalty  of  Ipswich  v. 
Martin.  Cro.  Jac.  41  z. 

(/)  Hool  V.  BeU.  z  Ld.  Raym.  Ijt-V 
Auriol  Y.  MiUi.  4  T,  R.  94-9^. 
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But  the  lessor  may  either  tacitly  or  expressly  accept  the  assignee 
for  his  tenant^  and  so  discharge  the  original  lessee  :  and  if  he  once 
accept  rent  from  the.  assignee,  (who  is  bound  however  no  longer 
than  while  in  possession^)  he  can  never  resort  back  again  to  the  first 
lessee  {a). 

The  executor  or  administrator  of  a  lessee  for  years,  may,  like  any 
other  assignee,  assign  the  term,  and  shall  not  be  chargeable  for  rent 
after  the  assignment  [a). 

In  a  plea  of  assignment  in  a  lease  of  tithes,  it  is  necessary  for  the 
defendant  to  allege  that  he  assigned  the  term  by  indenture  ;  for  that 
was  always  required  by  the  common  law :  and  the  statute  of  frauds 
29  Cfc  2.  c.  3.  does  not  apply  to  cases  of  incorporeal  hereditaments, 
for  they  are  not  within  the  mischief  hitended  to  be  remedied  by  tlie 
statute  {b). 

If  the  lessor  assign  his  rent,  without  the  reversion,  the  assignee  (if 
the  tenant  agree)  may  maintain  an  action  of  debt  for  the  rent,  be- 
cause the  privity  of  contract  is  transferred  [c). 

If  the  lessor  grant  away  his  reversion,  he  cannot  have  an  action  of 
debt  for  the  rent,  which  being  incident  to  the  reversion,  passes  with 
it. — ^Thc  grantee  of  the  reversion,  ihcrefore,  can  alone  have  the  ac- 
tion [d). 

But  the  grantee  even  cannot  have  debt  against  the  lessee  if  he  have 
assigned  over ;  for  there  was  no  privity  between  them  but  by  reason 
of  the  privity  of  estate,  and  that  being  gone  by  the  assignment,  this 
action  will  not  lie  (^).  Such  is  the  case,  whether  the  person  claiming 
the  rent  comes  in  by  succession  or  grant :  thus  the  successor  of  a 
prebend  cannot  bring  debt  against  the  executor  of  a  lessee  of  the  pre- 
bendary, where  such  executor  had  assigned  [f). 

But  if  a  lessee  assign  part  of  the  land  demised^  a  grantee  of  the  re- 
version shall  have  debt  against  him  for  the  whole  rent :  for  the  entire 
estate  remaining  in  one  part  of  the  land,  the  privity  remained  entire 
and  would  supp9rt  the  action  [g). 

A  devisee  may  maintain  debt  for  his  share  of  the  rent,  and  if  there 
be  a  devise  of  a  rent  to  be  equally  divided  between  three,  each  may 
have  his  action  for  his  share  {h). 

An  agreement  between  the  lessor  and  the  assignee  of  the  original 
lessee,  <*  that  the  lessor  should  have  the  premises  as  mentioned  in  the 
lease,  and  should  pay  a  particular  sum  over  and  above  the  rent  annu- 
ally towards  the  good-will  already  paid  by  such  assignee,"  operates  as 


(a)  Efp.  N.  P.  aoi. 

{})  Dean  and  Chap,  of  Windsor  v.  Govcr. 
a  Sauttd.  298*  n.  a. 

(0  Marie  v.  FUke.  3  Sdlk.  118. 
(4O  £sp.  N.P.  ao2. 


(0  Humble  V.  Glover.  Cro.  Ella.  328. 
{/)  Overton  v.SydaL  Ibid  555. 
(jgr)  Broom  V.  Here.  Ibid  633. 
(A)  Ardi  V.  Watkin.  Ibid  637. 
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tnust  be  brought  where  the  land  lies:  but  it  is  otherwise  in  the  case  of 
covenant  which  is  transitory  (tf). 

In  debt  for  rent  against  an  executor  or  administrator,  if  the  whole 
rent  have  incurred  in  the  lifetime  of  the  lessee,  the  action  against  \k 
executor  must  be  in  the  detinet  only :  and  the  executor,  though  be  do 
not  enter,  is  still  chargeable  in  the  detinet^  because  he  cannot  so  waire 
the  term  as  not  to  be  liable  for  the  rent  as  far  as  he  has  assets  {h). 

But  for  the  rent  incurred  after  the  death  of  the  lessee,  the  action 
may  be  brought  either  in  the  debet  or  detinet^  if  the  executor  enter ; 
for  he  is  charged  as  assignee  in  respect  of  the  perception  of  the  pro* 
fits,  and  it  is  not  material  whether  he  has  assets  or  not.  Therefore 
he  cannot  in  such  case  plead  plene  administravit :  and  if  judgment  be 
given  agsunst  him,  it  is  de  bonis  propriis. — But  if  the  land  be  of  less 
Value  than  the  rent,  he  may  plead  the  special  matter,  viz.  that  he  has 
no  assets,  and  the  land  is  of  less  value  than  the  rent,  and  may  pray 
judgment  whether  he  shall  be  charged  otherwise  than  in  the  ditifiet 
only.  The  lessor  has  his  election  to  charge  him  either  in  the  debet  Tini 
detinetf  or  the  detinet  only,  in  which  latter  case  the  judgment  is  ^  ^ 
testatoris  {b). 

It  seems  sufficient  to  declare  against  the  defendant  as  executor,  with- 
out naming  him  so  in  the  beginning  of  the  declaration  (r). 

If  the  action  be  brought  by  the  assignee  of  the  reversion  against 
the  lessee  for  rent,  he  must  set  forth  the  estate  of  the  original  lessor, 
and  the  several  mesne  assignments,  down  to  himself :  for  these  are 
necessary  to  make  out  his  title,  and  the  validity  of  these  assignments 
being  matter  of  law,  ought  to  be  set  forth  for  the  court  to  judge  of  (^ 

For  it  is  a  general  rule,  that  estates  in  fee-simple  may  be  alleged 
generally,  but  the  commencement  of  estates-tail,  and  other  particular 
estates  must  be  shewn,  where  they  go  to  the  ground  of  the  action ; 
but  not  so  where  they  are  only  inducement :  the  life  therefore  of  the 
tenant  in  tail  or  for  life  ought  to  be  averred  {d). 

But  where  the  action  is  by  the  lessor  or  his  heir  against  the  as- 
signee of-  the  lessee,  the  plaintiff  need  not  set  out  the  several  mesne 
assignments  to  the  defendant,  for  they  do  not  lie  within  his  knowledge: 
but  it  is  sufficient  for  the  plaintiff  to  set  forth  the  original  demise  to 
the  first  lessee,  whose  estate  and  interest  have  by  several  mesne  as- 
signments come  to  the  defendant ;  and  proof  of  possession  and  occu- 
pation shall  be  sufficient  to  charge  him  (d). 

An  assignee  of  a  lease,  assigned  to  him  by  an  administrator,  is  not 
obliged,  it  should  seem,  to  make  a  prcfert  in  curiam  of  the  letters  of 
administration  {e\ 


(a)  Thrak  v.  CorowaU.  i  WUs.  165. 
(A)  Jevens  V.  Hurridje.  i  Saand.  I.  n.z« 
(c)  Dean  k  Chap,  of  Bristol  t.  Guyie. 


xSaundzia.  n.a. 
{d)  .£sp.  N.  P.  lao. 
(r)  RawUnson  ▼.  Stone.  3  Wils.  i.  3' 
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Respecting  the  venut^  it  may  in  addition  be  observed  that,  in  debt 
for  rent  upon  a  lease,  founded  on  the  privity  of  estate,  as  when 
brought  by  che  assignee  or  devisee  of  the  lessor  against  the  lessee;  or 
by  the  lessor  or  his  personal  representatives,  against  the  assignee  of 
the  lessee :  or  against  the  executor  of  the  lessee,  in  the  debet  and  de* 
tinetf  the  action  is  local ;  and  the  venue  must  be  laid  in  the  county 
where  the  estate  lies. — But  in  debt  by  the  lessor  against  the  lessee,  or 
his  executor  in  the  detinet  only,  the  action  is  transitory,  and  the  venue 
may  be  laid  in  any  county. 

In  debt  for  rent,  not  setting  forth  in  what  parish  the  lands  were 
situate,  the  particulars  of  demand  described  them  in  a  wrong  parish ; 
yet  it  was  held  that  the  plaintiff  might  recover,  it  not  appearing  that 
any  misrepresentation  was  intended,  or  that  the  defendant  held  more 
that  one  parcel  of  land  of  the  plaintiff,  so  as  to  be  misled  by  it  (a). 

The  Pleas. — ^The  pleas  to  an  action  of  debt  for  rent  reserved  on  a 
lease  by  deed  are,  i.  Nil  debet;  a.  Non  est  factum;  3.  Riens  in  ar^ 
fiere;  4.  Entry  and  eviction ;  5.  Infancy. 

Wherever  the  debt  is  founded  on  the  deed,  the  plea  cannot  contra- 
dict it :  but  there  is  a  difference  where  the  specialty  is  but  an  induce- 
ment to  the  action  and  matter  of  fact  is  the  foundation  of  it,  for 
there  nil  debet  is  a  good  plea :  as  in  debt  for  rent  by  indenture,  for  the 
plainriff  need  not  set  out  the  indenture.  Therefore  the  indenture 
may  plead  nil  debet  to  rent  reserved  by  indenture,  which  he  could  not 
do  in  the  case  of  a  bond  ;  because  an  indenture  of  lease  does  not  ac- 
knowledge an  absolute  debt  as  a  bond  does,  for  the  debt  arises  from 
the  enjoyment  oi  the  thing  demised,  and  so  the  indenture  is  but  in- 
ducement {b). 

Nil  debet  is  a  good  plea  in  debt  for  rent  on  a  lease  by  indenture,  for 
the  foundation  of  the  action  is  a  mere  fact,  namely,  the  arrears  of 
rent,  and  the  indenture  is  held  to  be  only  inducement,  which  the 
plaintiff  need  not  set  out  in  his  declaration  (r). 

But,  though  the  defendant  may  plead  nil  debet^  he  cannot  give  in 
evidence  under  it,  that  the  plaintiff  had  nothing  in  the  tenements  (/). 

Though  in  debt  for  rent  on  a  demise  by  indenture,  it  is  not  neces- 
sary to  declare  that  it  was  by  indenture,  but.  <<  quod  cum  dimisisset^ 
generally  is  sufficient ;  yet  if  the  defendant  plead  nil  tabuit  in  tene^ 
mentis f  it  is  said  to  be  primd  facie  a  good  plea,  because  no  estoppel 
appears   upon  the  record  {d)\  and  if  the  plaintiff  reply  that  he  had 


(tf)  Davics  ▼.  Edwards.  3  M.  fc  S.  380. 

{})  Warren  ▼.  Consett.  %  Ld.  Raym.  1500- 
1503.  Esp.  N.  P.  433. 

<r)  Dean  and  Chapter  of  Windsor  v.  Gover. 
%  Sauod.  5197.  n.  X. 

(J)  Pftlmer  y.  Ekins.  aLd.  Raym.  1551. 


Kemp.  V.  Goodal.  x  Salk.  277.  WilkJnt  ▼. 
Wingate.  6  T.  R.  6a.  Patkcr  t.  Manning. 
7T.  R.  537.  Trivivan  v.  Lawrence.  6  Mod. 
256-8.  S.  C.  a  Ld.  Raym.  ZO48,  XO54. 
Duppa  ▼.  Mayo,  x  Saund.  276.  n.  x.  BulL 
N.  P.  170. 
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b  sufficient  estate  to  make  the  demise,  he  loses  the  benefit  of  the 
estoppel,  and  as  he  will  not  rely  thereon,  but  will  reply  bdiat^  the 
jury  shall  find  the  truth ;  but  if  he  reply  (as  he  ought  to  do)  that 
the  demise  was  by  indenture,  and  concludes  unJe  petit  judicium/ii  ihc 
defendant  shall  be  admitted  to  plead  the  plea  against  his  own^accep- 
tance  of  the  lease  by  indenture,  the  defendant  shall  be  stopped  (a). 

But  where  the  declaration  states  the  lease  to  be  by  indenture,  the 
plainti£F  need  not  reply  the  estoppel,  but  may  demur,  because  the 
estoppel  appears  on  the  record :  otherwise,  as  is  before  mentioned,  if 
llie  declaration  be  <<  quod  asm  dmuHuet^  without  saying  that  it  was 
by  indenture  (a). 

In  debt  on  bond  conditioned  for  the  payment  of  rent  reserved  upoa 
a  demise  according  to  certaun  articles,  the  defendant  is  estopped 
to  say,  that  he  had  not  any  thing  in  the  land  demised  bj  the 
articles  (3). 

NU  babmt  in  ienenuntis  has  been  held  to  be  a  good  plea  on  demise 
by  deed  poll,  because,  as  to  the  lessee,  it  is  no  estoppel.  It  seems  in- 
deed settled  that  it  is  not  admitted  to  be  pleaded  by  the  lessee  in  any 
case  where  occupation  is  enjoyed :  for  the  Court  will  not  permit  a 
tenant  to  impeach  his  landlord's  title :  nor  indeed  will  an  action  for 
rent  lie  where  the  title  is  in  dispute.  So,  a  tenant  cannot  set  up  the 
title  of  the  mortgagee  a^nst  the  mortgagor :  because  he  holds  under 
the  noortgagor  and  has  admitted  his  title  (r). 

But  a  tenant  is  not  at  ail  events  estopped  to  deny  his  landlord's 
title;  the  estoppel  exists  only  during  the  continuance  of  his  occupy 
tion;  and  if  he  be  ousted  by  a  title  paramount,  he  may  plead  it  [i)^ 

If  in  a  lease  special  days  of  payment  be  limited  by  the  reiit'^ 
dum^  the  rent  must  be  computed  according  to  that,  and  not  the  ha- 
bendum {e)^ 

In  debt  for  rent,  where  the  plaintiff  had  declared  for  more  thaa 
was  due  upon  his  own  shewing,  upon  tiil  debet  pleaded,  he  had  judg- 
ment and  damages  and  costs,  notwithstanding ;  and  it  being  mored 
in  arrest  of  judgment  that  the  plaintiff  had  made  an  entire  demand 
for  rent  to  a  certain  sum  when  it  appeared  that  he  could  not  have  an 
action  for  so  much,  yet  the  Court  held  that  be  might  release  the  sur- 
plus and  damages,  and  take  judgment  for  the  residue  {/)» 

If  the  lessor  accept  rent  due  at  the  last  day  of  payment,  and  gire 
a  discharge  thereof  and  acquittance,  this  shall  discharge  all  preceding 
arrears,  and  this  would  be  good  evidence  on  nil  debet  i  for  it  is  not 


{dy  Kemp  v.  Goodal.  x  Salk.  977.  Veale 
V.  Waraer.  z  Snund.  3a4*-5.  note  4, 

{i)  Strowd  Y.  Wmis.  Cro.  Ellz.  36ft. 

{c)  Heath  v.  Vcnneden.  3  Lev.  146. 
Esp.  N.  P.  a33-5.  Cooke  v«  Lozlef.  5  T.R. 


4.  Ooodtitle  d.  Nonis  t^  Mbrgafl.    iT.R* 

755-760.  n.  i« 
(d)  Hiyne  ▼.  Makby.  3  T.  R.  43«'44i. 
\e)  Tompkins  v.  Pinccnt.  I  Sitk.  141- 
(/;  Tliwaicea  ?.  iUfafieJd.  5  Mud.  u^ 
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presumable  that  a  man  would  give  a  receipt  for  the  last  gale  of  nenty 
when  the  former  gales  were  unpaid  {a). 

So,  if  the  defendant  plead  <<  levied  by  distress"  and  so  fill  dAet,  he 
may  give  a  release  or  payment  in  evidence :  and  even  though  there 
never  was  any  distress  made,  yet  is  the  evidence  of  payment  or  the 
release  good  \  for  the  issue  is  on  the  debt,  and  the  defendant  proving 
it  discharged,  by  any  means,  supports  this  issue  {b). 

If  the  lessor  have  covenanted  to  repair,  and  bring  debt  for  his  rent, 
k  seems  that  the  lessee  may  plead  that  he  expended  the  rent  in  neces- 
sary repairs,  and  so  owes  nothing  {c) :  but  he  must  plead  this  spe- 
cially, and  cannot  give  it  in  evidence  on  the  general  issue,  for  he 
might  have  covenant  on  it  against  the  lessor;  wherefore  also,  if  the 
lessor  had  brought  covenant  for  rent  instead  of  debt,  the  lessee  could 
not  plead  expenditure  in  reparations  at  ail^  the  remedy  being  re- 
ciprocal (d). 

However,  where  there  is  an  express  covenant  in  the  same  inden- 
ture, that  the  lessee  may  deduct  for  charges  and  repairs,  there  clearly 
the  defendant  may  plead  it  in  bar  to  debt  for  rent  {e). 

So,  the  defendant  may  plead  non  est  factum ;  for,  denying  the  ex- 
istence of  the  deed,  there  can  be  no  estoppel  [f). 

If  the  defendant  plead  non  tst  factum^  the  plaintiff  must  prove  the 
execution  of  the  deed,  and  proof  that  one  who  called  himself  B.  eze>- 
cuted  it,  is  not  sufficient,  if  the  witness  did  not  know  it  to  be  the 
defendant  [f). 

Under  this  plea,  the  defendant  may  give  in  evidence  any  thing  that 
proves  the  deed  to  be  avoided,  though  it  were  delivered  as  his  deed ; 
for  the  plea  is  in  the  present  tense,  and  if  it  be  avoided,  it  is  not  now 
his  deed  (^). 

But  if  the  defendant  plead  rasure  C5*  sie  non  est  factum^  nothing  else 
is  evidence  but  rasure  (^). 

Runs  In  arttire  is  a  good  plea  in  debt  for  rent,  though  it  would  be 
bad  in  covenant  for  rent;  for  in  covenant  such  plea  confesses  the  co- 
venant broken,  and  goes  only  in  mitigation  of  damages  {a).  There- 
fore, where  the  defendant  pleaded  « that  nothing  of  the  rent  is  in  ar- 
rear  and  unpaid  as  by  the  declarations  is  above  supposed,''  it  was  held 
to  be  the  same  as  if  he  had  said  nil  debet,  and  that  it  related  to  the 
time  of  the  action  brought,  as  well  as  that  of  the  plea  pleaded,  for  if 
the  rent  were  due  and  be  not  at  the  time  of  the  plea,  it  could  not  have 


(fl)  Esp.  N.  P.  134.  Co.  Lit.  373.  g.  Pcn- 
iiiDt*$  case.  3  Co.  65.  b.  Pamcr  v.  Stabick. 
X  Sid.  44« 

(&)  Gallaiff»y  v.  Susacb.  Z  Salk.  284. 
Cecil  V.  Harris.  Cro.  EUx.  |40. 

{f)  Taylor  V.  BeaL  Cro,  Waz.  %%%, 


(d)  Bull  N.  P.  176.  Clayton  v.Kynattot. 
I  Ld.  Raym.  4)0.  Bullock  v.  Dommitt.  6 
T,  R.  65a 

(#)  Johnson  v.  Caire.  z  Lev.  15a.  Esp. 
N.  P.  134. 

(/)  Bttil.  N.  P.  170-1. 
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ceMcd  to  be  due,  but  bjr  the  plaintiff's  accepting  it ;  and  if  so,  he 
waives  the  action,  though  it'  was  well  brought  at  the  time  [a\ 

The  defendant  may  also  plead  payment  at  or  after  the  day )  forao 
ceptance  of  rent  may  be  pleaded  in  bar  to  debt  for  rent,  though  not 
to  a  recovery  in  covenant  [b). 

If  the  defendant  plead  a  tender  on  the  land  at  the  day,  he  must 
make  zprofert  of  the  money  (r)* 

Where  the  plaintiff  gave  a  note  of  hand  for  rent  in  anear,  and 
rook  a  receipt  for  it  when  paid,  the  defendant  afterward  distnined 
for  the  rent,  and  the  plaintiff  brought  trespass :  it  was  holden,  that 
notwithstanding  this  note,  the  defendant  might  distrain  ;  for  it  is  no 
alteration  of  the  debt  till  payment  (//). 

So,  if  a  landlord  acept  a  bond  for  rent,  this  does  not  extinguish 
it,  for  the  rent  is  higher,  and  the  acceptance  of  a  security  of  an  ua» 
equal  degree  is  no  extinguishment  of  a  debt.  Bat  a  judgment  ob* 
tained  upon  a  bond  would  be  an  extinguishment  of  it  [i). 

Entry  and  eviction  of  the  whole  or  any  part  of  the  premises  de* 
mised,  is  a  good  plea  in  bar  to  an  action  of  debt  for  the  rent. 

It  must  be  a  tortious  entry  and  eviction,  or  expulsion,  to  occasioa 
a  suspension  of  the  rent  *,  a  plea  that  states  a  mere  trespass  vill  not 
be  sufficient  [e) :  for  if  the  lessor  enter  by  virtue  of  a  power  it- 
served,  or  as  a  mere  trespasser,  yet  if  the  lessee  be  not  evicted,  it  w'dl 
be  no  suspension  of  the  rent  (/* ). 

Therefore,  where  the  lessee  pleaded  in  bar  that  the  lessor  entered 
on  the  premises  and  broke  and  pulled  down  the  ceiling  of  a  summer- 
house  and  tore  up  the  benches,  whereby  the  lessee  was  deprived  of 
the  use  thereof,  without  any  eviction  being  stated,  it  was  held  to  be 
bad  ie). 

Debt  was  brought  upon  a  lease  for  years  of  land  in  D.-for  rent  ar* 
rear  for  a  year  and  a  half  at  the  Annunciation^  ^9  J-  '•  '^^  defend- 
ant pleaded,  and  confessed  the  lease  and  reservation ;  but  further 
pleaded,  that  the  lessor  and  all  those  whose  estate,  l^c.  had  commoa 
in  ten  acres  in  E.  always  for  their  beasts  levant  et  couckant  upon  the 
said  tenements,  every  year  after  com  sown,  from  August  7,  until  the 
com  reaped  and  carried  away ;  and  that  before  any  rent  was  due,  the 
lessor  inclosed  the  said  ten  acres,  wherein  he  ought  to  have  had  his 
common,  with  hedges  and  ditches,  and  ejected  him,  so  as  he  might 
not  use  his  common,  and  thereby  his  rent  was  extinct :  whereupon  U 
was  demurred  (among  other  objections)  that  the  land  inclosed  is  not 
alleged  to  be  sown  with  corn ;  otherwise,  by  his  prescription,  he 
is  not  to  have  common,  and  the  Court  held  that  the  plea  was  ill  {j^ 


(«)  Wa*ner  v.  Theobald.  Cowp.  588-590. 
If)  Ardiur   v.    Vanderplaok.    7.   Mod. 
198. 
(c)  Brownlow  t.  Hewley.  i  Ld.  Raym.  81. 


{i)  Bun.  N.  P.  z8». 

(#)  HuntT.  Cope.  Cowp.  %^ 

(/)  BuU.  N.  P.  177. 

(/)  Stodtnoo  r.  Htmson.  Cnx  Jac*^79> 
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The  plea  must  state  an  eviction  or  expulsion  of  the  lessee  bjr  the 
lessor,  and  a  keeping  him  out  of  possession  until  after  the  rent  be* 
came  due ;  otherwise  it  would  be  bad  {a). 

In  debt  for  rent,  it  is  optional  for  the  defendant  to  plead  the  en- 
try and  expulsion  by  the  plaintiff,  or  to  give  it  in  evidence  upon  nil 
debet  {b). 

Infancy  is  another  good  plea  in  debt  for  rent :  but  a  lease  made  to 
an  infant  is  not  void,  but  voidable  only ;  and  if  it  be  beneficial  to 
him  he  is  liable  to  an  action  for  the  rent  reserved  (r). 

Therefore,  where  to  debt  for  rent,  the  defendant  pleaded  infancy 
at  the  time  of  the  lease  made ;  on  demurrer,  the  Court  held  that  the 
lease  was  voidable  only  at  the  election  of  the  infant,  manifested  by 
waiving  the  land  before  the  rent-day  came  ;  but  he  not  having  done 
so,  and  being  of  age  before  the  rent  day  came  it  was  deemed  an  elec- 
tion, and  the  plaintiff  had  judgment  (d). 

A  set-off  may  also  be  pleaded  to  a  general  issue  in  this  action. 
Touching  this  plea,  it  was  first  given  by  stat.  2  6.  2«  c,  22.  which 
enacts.  That  where  there  are  mutual  debts  between  the  plaintiff  and 
defendant,  or  if  either  party  sue  or  are  sued  as  executors  or  admini- 
strators, where  there  are  mutual  debts  between  the  testator  or  the  in- 
testate and  the  other  party,  one  debt  may  be  set  off  against  the  other, 
and  such  matter  given  in  evidence  on  the  general  issue,  or  pleaded  in 
bar ;  but  if  intended  to  be  given  in  evidence  on  the  general  issue> 
notice  must  be  given  of  the  particular  sum  intended  to  be  set  off,  and 
on  what  account  it  has  become  due. 

The  Stat.  8  G.  2.  c  24.  further  enacts,  That  mutual  debts  may  be 
set  off  against  each  other,  notwithstanding  such  debts  were  of  diffe- 
rent natures,  unless  in  cases  where  either  of  the  debts  accrued  by 
reason  of  a  penalty  contained  in  any  bond  or  specialty,  in  which  case, 
the  debt  intended  to  be  set  off  must  be  pleaded  in  bar,  and  in  which 
plea  shall  be  shewn  how  much  is  truly  due  on  either  side ;  and  in 
case  the  plaintiff  shall  recover,  judgment  shall  be  entered  for  no  more 
than  appears  to  be  due  after  one  debt  set  against  another. 

The  general  issue  mentioned  in  the  statute  must  be  understood  to 
mean  any  general  issue. 

With  respect  to  the  statute  of  limitations,  although  the  words  of 
that  statute  are  general  as  to  the  limitation  of  all  actions  of  debt  for 
arrearages  of  rent,  yet  it  has  been  adjudged  that  an  action  of  debt 
for  the  arrearages  of  rent  reserved  by  indenture  was  not  within  the 
meaning  of  the  said  statute  {d). 

With  respect  to  a  release,  it  is  said  that  it  cannot  be  given  in  evi- 
dence without  pleading ;  for  it  being  a  discharge  by  deed,  all  legal 

(«)  Salmon  v.  Smith,  x  Satind.  204.  n.  2.  I      {c)  Ketsey's  Case.  Cro.  Jac.  310. 
{h)  Anon,  z    Mod.  35.    Browne's  Case*        (W)  Jones  ▼.  Pope,  x  Sauad.  34-3S. 
tbtdiiS.  I 
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aoltmnlties  must  1)6  shewn  to  the  Court.  But  this  seems  to  be  erro- 
neousi  for  we  have  seen  that  under  the  plea  of  nil  debetf  a  release 
may  be  given  in  evidence }  and  a  release  may  be  given  in  evidence 
under  any  general  issue  {a). 

A  release  of  all  demands  will  not  operate  to  release  rent  before  it 
becomes  due,  for  then  there  is  no  demand  j  but  it  will  release  rent 
dien  due  {i). 

Therefore  if  a  man  let  land  to  another  for  a  year,  yielding  the  rent 
at  Michaelmas^  and  before  Michaelmas  the  lessor  release  to  the  lessee 
all  actions,  yet  after  the  Feast  the  lessor  may  have  his  action  for  rent, 
for  the  release  does  not  discharge  it ;  for  the  rent  is  no  debt  till  the 
day  on  which  it  is  payable,  as  it  is  payable  out  of  the  profits  of  the 
land,  and  if  die  lessee  be  evicted  before  the  day,  no  rent  is  doe ;  but 
^  lessor  may  discharge  the  lessee  of  the  rent  before  the  da;  by  a 
special  release  (r). 

If  the  defendant  insist  that  the  lease  declared  on  is  not  the  plain- 
tiff's,  the  plaintiff  must  shew  that  it  was  made  by  one  who  had  au- 
thority from  him  to  execute  it  in  his  name,  and  the  authority  need 
not  be  produced.  But  the  lease  must  be  made  and  executed  in  the 
name  of  the  principal  {d). 

In  debt  for  rent  by  husband  and  wife,  upon  a  lease  by  her  and  her 
first  husband,  it  is  a  good  plea  that  her  first  husband  was  sole  seised^ 
and  that  she  had  nothing  in  the  land  {e). 

As  to  the  evidence  on  the  part  of  the  defendant,  if  he  plead  d 
debet,  he  may  give  the  statute  of  limitations  in  evidence ;  for  the  sta- 
tute is  in  the  present  tense,  and  so  makes  it  no  debt  at  the  time  of 
pleading  (/).  ' 

So,  upon  the  same  issue,  he  may  give  entry  and  expulsion  in  evi- 
dence (f). 

The  jury,  besides  finding  the  debt,  ought  to  give  damages  for  the 
detention  of  it,  which  are  usually  one  shilling,  though  under  particu- 
lar circumstances  they  may  be  more. 

In  debt  for  rent  money  may  be  brought  into  Court  {h)^ 

Though  the  debt  is  by  specialty,  yet  if  it  depend  upoii  somethiflg 
extrinsic,  as  rent  for  example,  the  plaintiff  may  have  a  ?erdict  for 
what  is  really  due,  though  more  is  demanded. 

Therefore  in  an  action  of  debt  on  a  lease  for  rent,  at  2/.  13/.  a-yeaff 
if  the  plaintiff  declare  for  100/.  due  for  so  many  years'  arrear,  and  it 
appear  that  a  mistake  has  been  made,  and  that  he  has  declared  for  8/. 
too  much,  yet  after  verdict  if  he  release  the  8/.  he  shall  have  jodg^ 


(a)  Dyer,  aS.  X2  H.  S.  x.  Gtllaway  v. 
Susach.  X  Silk.  284.  Cecil  r.  Harris.  Cro. 
Eljc  X4a 

(I)  Stephens  V.  Snow.  a$alk.5;8. 

(e)  Co.  Lit.  290.  b. 


(J)  BoU.  N.  P.  X77. 

(0  Brcreton  r.  Eyids.  Cro.  EKx.  7°* 

(/)Axx>n.    SaULft78. 

ig)  Bull.  N.  P.  X77- 

(A)  I  Tidd's  Pnct.  48a.  5^> 
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ment  for  the  residue.  So,  if  he  demand  more  than  upon  his  own 
shewing  is  due,  he  may,  after  demurrer,  remit  the  overplus,  and  enter 
judgment  for  the  rest  {a). 

But  as  a  sum  certain  is  always  claimed,  the  verdict  must  go  to  the 
whole  of  it  \  that  is,  if  the  jury  find  part  to  be  due,  they  must  find 
ml  debet  as  to  the  rest  {b). 

If  there  be  judgment  against  two,  and  one  of  them  die,  the  plaintiff 
may  have  execution  against  the  survivor  (c). 

Of  Debt  OH  Bondifor^  Sfc^ — ^In  an  action  for  debt  on  bond  for  per- 
formance of  covenants,  the  breach  must  be  as  particular  as  the  cove- 
nant [d). 

So,  it  was  held,  that  the  defendant  in  pleading  to  such  action  cove- 
nants performed,  must  shew  the  indenture  from  the  counterpart  {e). 
However,  as  to  such  particularity  being  requisite  videpostea. 

In  debt  on  bond  to  perform  all  covenants,  &c.  a  breach  cannot  be 
assigned  for  non-payment  of  rent,  without  shewing  a  demandj  except 
performance  be  pleaded  (/). 

A  demurrer  to  a  breach  of  covenant  after  plea  of  covenants  per- 
formed confesses  the  breach,  and  contradicts  the  plea  (/). 

Yet  to  a  plea  of  performance  to  debt  on  bond  for  breach  of  cove- 
nants, a  replication  of  non-payment  of  rent,  without  stating  a  demand^ 
is  good  I  for  a  denial  of  such  demand  would  have  been  a  departure 
from  the  plea  (g). 

Where  performance  is  pleaded,  and  matter  of  excuse  is  afterwards 
set  forth  in  the  rejoinder,  it  is  a  departure  \  it  should  have  been 
pleaded  in  bar  (b). 


Section  III.  Qftke  Action  qfCovenanty  wJiere  the  Lease 

is  bg  Deed. 

An  action  of  covenant  also  lies  by  the  landlord  for  the  recovery  of 
lus  rent,  if  the  demise  be  by  deed ;  for  covenant  is  an  action  that  lies 
for  the  recovery  of  damages  for  the  breach  of  any  agreement  entered 
into  by  deed  between  the  parties  (i)  -,  but  the  agreement  must  always 
be  by  deed,  though  whether  it  be  indenture  or  deed-poll  it  equally 
lies  (4). 

If  the  agreement  be  by  indenture,  it  is  sufficient  in  order  to  main- 
tain this  action  against  the  covenantor  that  he  has  sealed  it  and  de* 


(«)  Martin  ▼.  Monke.  5  Mod.  %1%,  S.  C. 
U  Mod.  9 J. 

(i)  Go.  lit.  M7.  Ju 

(0  Ednr  y.  Smart.  Sir  T.  Raynu  i6» 

(<0  Tibbf  T.  Clow,  zz  Mod.  3Z2. 

(0  Lady  Cook  v.  RemiBfton.  6  Mod.  337. 


(/}  Spcccot.  V.  Sherei.  Cro.  Elis.  828-9. 
ig)  Chapman  v.  Chapman.  Cro.  Car.  76. 
{b)  Anan  v.  Crispc  z  SaUb  %%i, 
(i)£sp.N.P.i66. 
(i)  F.  N.  B.  145.  L. 
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livered  it  to  the  covenantee^  though  the  covenantee  never  seakd 
it  {a). 

Neither  the  word  ^<  covenant/'  nor  any  particular  form  of  words, 
is  necessary  to  constitute  a  covenant  in  deed  ;  for  any  form  of  expres- 
sion under  the  hand  and  seal  of  the  partieSf  importing  an  agreement, 
will  support  this  action,  as  amounting  to  a  covenant  (i). 

Thus  in  the  case  of  a  lease  of  lands,  in  which  are  the  words  <<  yield- 
<<  ing  and  paying''  so  much  rent,  this  is  an  agreement  for  the  pay- 
ment of  rent,  which  amounts  to  a  covenant,  and  this  action  lies  for 
the  non-payment  (i).  So,  if  the  lease  be,  yielding  such  a  rent,  free 
and  clear  of  all  manner  of  taxes,  charges,  and  impositions  whatsoerer, 
covenant  lies  if  the  lessee  do  not  pay  the  whole  rent  discharged  of  all 
taxes,  before  or  afterwards  imposed  (e). 

The  covenant  to  pay  rent  is  absolute,  and  if  the  tenant  sustain  any 
injury,  he  may  have  his  remedy,  but  cannot  set  it  off  against  the 
demand  for  rent  {d). 

As  where  in  covenant  for  a  year's  rent,  from  Michaelmas  1725  to 
1 726,  the  defendant  shewed  upon  oyer  of  the  lease,  that  he  as  kssee 
by  covenant  was  bound  to  repair  in  all  cases  except  fire^  and  dien 
pleaded  that  before  Michaelmas  1725  the  premises  had  been  burned 
down,  and  not  rebuilt  by  the  plaintiff  during  the  whole  year,  so  that 
he  had  no  enjoyment  for  the  whole  time  claimed  :  on  demurrer,  the 
plaintiff  had  judgment  notwithstanding  {d). 

Respecting  executors  and  administrators,  as  in  debt  so  in  cotenant 
for  rent  incurred  after  the  death  of  the  Jessee,  the  lessor  has  his  elec- 
tion to  charge  the  executor  either  as  executor,  in  which  case  die  judg- 
ment must  be  de  bonis  testatoris,  or  as  assignee  without  naming  him 
executor,  but  stating  generally  in  the  declaration,  that  the  estate  of 
the  lessee  in  the  premises  lawfully  came  to  the  defendant,  in  which 
case  the  judgment  shall  be  de  bonis  propriis  (e). 

"The  assignee  of  a  term  is  bound  to  perform  all  the  covenants  annex- 
ed to  the  estate ;  as  if  A,  lease  to  B.  and  B.  covenant  to  pay  rent 
during  the  said  term,  and  B,  assign  to  C,  C.  is  bound  to  perform 
the  covenants  during  the  term  though  the  assignee  be  not  named  i 
because  the  covenants  run  with  the  land,  being  made  for  the  main- 
tenance of  a  thing  in  esse  at  the  time  of  the  lease  made  {/)• 

If  a  tenant,  who  is  chargeable  with  the  rent,  assign  over  his  inter- 
est in  the  land,  the  assignee  is  chargeable  with  the  penalty  for  ar- 
rears incurred  in  his  own  time  (g). 

Also,  if  a  man  lease  for  yearS)  and  the  lessee  covenant  for  himself 


(«)  Tostcr  ▼.  Mapei.  Cro.  Elis.  %t%, 
Ih)  £ip.  N.  P.  367.    Chancellor  v.  Poole. 
Doug.  765-6. 
(e)  Giles  ▼.  Hooper.  Cirth.  135. 


(d)  Monk  V.  Cooper.  1  Stn.  763.  Bdfttf 
V.  Wetton.  I  T.  R.  31a 
(0  JeTeni  v.  Harridge.  i  Satiod.  R.  I.  &  >• 
(/}  Bac.  Abr.  tie  Coreout.  (E.  3.) 
(i)  Thion.  V.  Chomley.  Cro.  £lift  iU* 
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and  his  assigns^  to  pay  the  rent  so  long  as  he  and  they  shall  bare  pos^ 
session  of  the  thing  let,  and  the  lessee  assign,  the  term  expires,  and 
the  assignee  continues  the  possession  afterwards :  an  action  of  cove- 
nant will  lie  against  the  assignee  for  rent  behind  after  the  expiration 
of  the  term,  for  though  he  is  not  an  assignee  strictly  according  to  the 
rules  of  law,  yet  he  shall  be  accounted  such  an  assignee  as  is  to  per- 
form the  covenants  {a). 

As  to  the  question  how  far  actual  possession  is  necessary  in  order 
to  enable  the  lessor  to  maintain  covenant  against  the  assignee,  it  has 
been  decided  that  by  the  assignment  the  title  and  possessory  right  pass, 
and  the  assignee  becomes  possessed  in  law :  and  it  is  immaterial  whe- 
ther it  be  an  assignment  of  the  usual  kind,  or  by  way  of  mortgage  ; 
for  the  principle  upon  which  the  assignee  is  liable  is  in  respect  of  his 
having  the  legal  estate.  Therefore,  a  mortgagee  though  out  of  posses- 
sion was  held  Hable  as  assignee,  notwithstanding ;  and  Lord  Kenyan 
declared  that  he  would  overrule  the  case  of  Eaton  and  Jacques  with- 
out the  least  reluctance  {b). 

But  an  assignee  is  only  liable  while  in  possession  if  he  assign 
over  before  a  breach ;  therefore  though  his  assignee  has  not  taken 
possession,  yet  he  (the  first  assignee)  is  not  liable  to  any  action  of 
covenant  {c). 

Thus,  where  the  defendant  was  the  assignee  of  the  original  lessee, 
and  covenant  being  brought  against  him  for  rent  reserved  on  the  lease, 
he  pleaded.  That  before  the  rent  became  due  he  had  assigned  all  his 
interest  in  the  premises  to  one  Rlggy  who,  by  virtue  of  such  assign- 
ment, entered  and  was  possessed  :  the  plain tif  replied,  that  at  the 
time  when  the  rent  became  due,  the  defendant  remained,  and  conti- 
nued in  possession  absq.  hoc.  That  Rigg  had  entered,  &c.  and  on  de- 
murrer it  was  held,  that  the  assignment  being  admitted,  the  actual 
possession  was  not  sufficient  to  charge  the  first  assignee,  the  possession 
in  law  being  in  the  second  assignee  by  virtue  of  the  assignment  (</). 

So  also,  the  assignee  of  a  term  declared  against  as  such,  is  not  liable 
for  rent  accruing  after  he  has  assigned  over,  though  it  be  stated  that 
the  lessor  was  a  party  executing  the  assignment,  and  who  agreed 
thereby,  that  the  term,  which  was  determinable  at  his  option,  should 
be  absolute  {e). 

But  an  action  of  covenant  cannot  be  maintained  against  an  under- 
lessee  ;  for  it  is  clearly  settled,  and  is  agreeable  to  the  text  of  Little- 
ton^  that  the  action  cannot  be  maintained,  unless  against  an  assignee 
of  the  whole  term  (/). 
But  the  lessee  being  a  party  to  the  original  contract,  continues  al- 


{a)  Bac  Abr.  tit.  Covenant  (£.  3.) 
(0  Stone  ▼.  Evans,  ante  84. 
{e)  Taylor  v.  Shum.  i  Bot.  &  Pul.  11. 
(^  Walker  v.  Recvea.  Doug.  46i«  n*  X. 


{/)  Chancellor  v.  Poole.   Doug.  764. 

(/)  Holford  V.  Hatch.  Doug.  18^-7. 
Eaton  V.  Jacques,  Doug.  455*9.  Stone  v* 
Evans,  jtf/r<7. 
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ways  liable,  notwithstanding  any  assignment  {a) ;  for  it  is  extremely 
clear,  that  a  person  who  enters  into  an  express  covenant  in  a  lease 
continues  liable  on  his  covenant  notwithstanding  the  lease  be  assigned 
over  (i). 

For  the  lessee  has  from  his  covenant  both  a  privity  of  contract  and 
of  estate ;  and  though  he  assign,  and  thereby  destroy  the  privity  of 
estate,  yet  the  privity  of  contract  continues  :  and  he  is  liable  in  cove- 
nant notwithstanding  the  assignment  (a).  But  the  assignee  comes  in 
only  in  privity  of  estate,  and  is  therefore  liable  only  while  in  posses- 
sion ;  that  is,  whilst  he  has  the  legal  estate,  except  in  the  case  of  rent, 
for  which,  though  he  assign  over,  he  is  liable  as  to  the  arrears  incurred 
before  (it  is  said)  as  well  as  during  his  enjoyment ;  and  such  assignee 
was  made  liable  in  equity,  though  the  privity  of  estate  was  destroyed 
at  common  law  [d). 

Covenant  lies  against  the  assignee  of  a  lessee  of  an  estate  for  a  part 
of  the  rent ;  as  in  such  case  the  action  is  brought  on  a  real  contract 
in  respect  of  the  land,  and  not  on  a  personal  contract :  and  in  case  of 
eviction,  the  rent  may  be  apportioned,  as  in  debt  or  replevin.^Bat  it 
is  otherwise  in  covenant  against  the  lessee  himself,  who  is  liable  on 
bis  personal  contract  (#). 

The  Declaration. — With  respect  to  the  pleadings  on  the  part  of  the 
the  plaintiff,  the  declaration  in  an  action  of  covenant  should  set  out 
expressly  that  the  covenant  was  made  by  deed.  Per  scriptum  foctm 
apud  W,  concessit^  does  not  import  a  deed ;  neither  does  an  allegation 
that  the  party  covenanted  per  quoddam  scriptum :  and  if  the  insrrament 
be  set  out  upon  error  brought,  and  conclude  with  <<  in  witness  whereof, 
I  have  hereunto  set  my  hand  and  seal,"  it  will  not  make  good  this 
defect  (/). 

This  action  being  founded  on  a  deed,  the  plaintiff  need  not  set  forth 
more  than  that  part  which  is  necessary  to  entitle  him  to  recover :  if 
he  state  what  is  impertinent,  it  is  an  injury  to  the  other  party,  and 
may  be  struck  out  and  costs  allowed,  upon  motion.  When  it  is  said 
that  the  plaintiff  need  only  set  forth  that  part  of  the  deed  on  which  his 
action  is  founded,  it  is  not  meant  that  even  that  is  necessary :  for  he 
is  not  bound  to  set  forth  the  material  part  in  letters  and  words;  it 
will  be  suf&cient  to  state  the  substance  and  legal  effect ;  that  is  sbortcri 
and  not  liable  to  mis-recitals  and  literal  mistakes :  but  what  is  alleged 
should  be  proved  {g). 

The  proper  mode,  therefore,  of  declaring  in  covenant,  is  to  set  oat 
that,  by  indenture,  certain  premises  therein  mentioned  were  demised, 
without  stating  them  particularly,  subject  among  other  things  to  a 
proviso^  setting  out  the  substance  of  the  covenant]  and  the  breach  {h)* 

(a)  Eaton  ▼.  Jaques.  Doug.  455-460.  (/)  Moore  ▼.  Jones.  %  Str.  %14» 

(*)  Awiol  V.  MiUs.  4  T.  R.  94-8.  f^)  Akbcny  v.Walbjr,  x  Str.  %yk  Bww* 

(J)  Bac.  Abr.  nt.Cofeiunt.  (£.4.)  ?.  Wright.  665-7. 

(#)  Stevenson  t.  Lambard.  a  East's  R.  575,  !    (i),  Dundass  v.  Weymoatb«  Cowp.  66;. 
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In  an  action  for  mismanagement  of  a  farm,  it  is  enough  to  state 
that  part  of  the  instrument  truly  which  applies  to  the  breach  com- 
plained ofj  if  that  which  is  omitted  do  not  quaUfy  that  which  is 
stated  {a). 

In  declaring  against  an  assigneei  the  plaintiff  may  declare  against 
him  generally  as  assignee,  without  setting  out  the  intermediate  assign- 
ments ;  for  he  may  not  know  them  perhaps  :  and  such  is  the  case^ 
though  the  plaintiff  himself  be  an  assignee  (^). 

So,  where  the  action  is  against  the  original  lessee,  the  breach  need 
not  extend  to  assigns*,  for  the  Court  will  not  presume  an  assign- 
ment {c\ 

The  distinction  proceeds  from  the  difference  that  subsists  between 
the  case  where  a  thing  is  to  be  done  hy  a  person  or  his  assigns,  and 
that  in  which  it  is  to  be  done  to  a  person  or  his  assigns :  in  the  first 
place,  the  breach  must  be  assigned  in  the  disjunctive,  that  it  was  not 
done  *«  either  by  the  one  or  the  other,*'  but  in  the  last  case,  it  will  be 
intended  prima  facie  to  be  done  to  the  person  himself ;  but  if  he  assign 
his  interest,  then  it  may  be  done  to  the  assignee,  and  if  he  did  assign 
over  his  interest,  it  ought  to  be  shewn  on  the  other  side. 

Where  the  action  therefore  is  brought  hy  the  assignee  of  a  term,  the 
plaintiff  must  set  forth  in  his  declaration  all  the  mesne  assignments  of 
the  term  down  to  himself;  for  he  is  privy  to  them,  and  therefore  shall 
not  be  allowed  to  plead  generally  that  the  lessee's  estate  of  and  in  the 
demised  premises  came  to  him,  or  to  some  other  person  under  whom 
he  claims^  by  assignment  [d). 

But  where  an  action  is  brought  against  an  assignee  of  a  terra,  such 
general  form  of  pleading  is  sufficient,  for  the  plaintiff  is  a  stranger  to 
the  defendant's  title,  and  therefore  cannot  set  it  out  particularly.  It 
is  not  sufficient,  however,  to  say  that  the  tenements  came  to  the  de- 
fendant by  assignment,  but  it  must  be  shewn  that  he  is  assignee  of 
the  term  \  for  otherwise  it  might  be  an  assignment  of  another  estate 
than  the  term  of  the  lessee  :  the  usual  form  is  ««  all  the  estate,  right, 
title,  and  interest  of  the  said  A.  (the  lessee)  of,  in,  and  to  the  said  de- 
mised premises,  afterwards,  to  wit,  on,  l^c,  in  the  year  of  our  Lord, 
^c.  at,  C5ff .  aforesaid,  by  assignment  came  to  the  said  defendant"  (rf). 

So,  in  an  action  of  covenant  by  an  assignee,  the  declaration  need 

not  shew  the  deed  of  assignment ;  provided  the  subject  in  dispute 

may  be  assigned  without  deed ;  although  the  covenant  on  which  the 

action  is  brought  ought  to  be  by  deed  {i). 

But  all  declarations  against  assignees  state  entry  and  possession  ; 


(«)  Tempcit  V.  Rawling.  13  East's  R.  x8. 

{h)  Ijovelock  V.  Sorrel.  8  Mod.  7ft. 

Cf)  Smith  V.  Shaq).  5  Mod.  133.  Guise  v 
Ellis.  IX  Mod.  3x3.  Smith  v.  Sharp,  x  Salk. 
139.  S.C.  z  Su.  %i8.  Bull.  N<  F.  164- 


(tf)  Dean  U  Cbapftr  of  Brittol  v.  Guysc, 
z  Saund.  111-14.11.3. 

(0  Nokev.  Awder.  Cro.  Eli«.  373.  S.C. 
Ibid.  436. 
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and  this  has  been  the  case  both  before  and  since  Lord  Coi/a  dictum  m 
Cooke  and  Harris^  which  was  extrajudicial  {a). 

On  an  assignment  of  land  by  husband  and  wife,  where  they  are 
seised  to  them  and  the  heirs  of  the  husband,  it  is  sufficient  to  declare 
as  assignee  of  the  husband  [b). 

The  assignee  of  a  lease  which  appears  to  be  good  only  by  estoppel, 
cannot  maintain  an  action  on  the  covenants  (r). 

Tenants  in  common  ought  to  join  in  the  action  of  covenant  for 
rent  {d). 

Where  there  is  a  joint-covenant  by  several,  all  should  join  in  the 
action,  or  on  craving  oyer  and  demurring  generally,  it  will  be  bad  {e). 

But  if  any  named  in  the  indenture  have  not  sealed  it,  they  should 
be  excluded  by  an  averment  to  that  efTecc.  But  advantage  must  be 
taken  by  pleading  in  abatement,  if  the  action  be  brought  against  part 
only  of  the  covenantors  {e). 

Where  the  plaintiff  cannot  sue  on  a  breach  of  covenant,  without 
some  previous  circumstances  being  by  him  performed,  the  declaration 
should  aver  the  performance  of  them  (y). 

Covenant  for  the  non-payment  of  rent  must  be  brought  where  the 
lands  lie,  though  the  rent  be  made  payable  in  another  place  :  as  where 
the  lands  lay  in  Ireland^  and  the  rent  was  reserved  to  be  paid  in  Lomhn, 
it  was  adjudged,  that  the  action  should  be  brought  in  Ireland  {g). 

The  distinction  respecting  the  venue  in  this  action.  Is  this :  in  co- 
venant by  the  grantee  of  the  reversion  against  the  assignee  of  the  lessee 
the  action  is  local,  and  the  venue  must  be  laid  in  the  county  where  the 
estate  lies. — But  in  covenant  by  the  lessor  or  grantee  of  the  reversion 
against  the  lessee,  the  action  is  transitory,  and  the  venue  may  be  laid 
in  any  county  at  the  option  of  the  plaintiffs  (e). 

In  covenant  upon  a  lease  a  view  being  proper  to  be  had,  the  venae 
was  changed  to  the  county  where  the  premises  lay,  though  most  of 
the  plaintiff's  witnesses  resided  in  the  county  whece  the  venue  was 
laid  (A).  . 

Where  the  covenant  was  "  to  pay  or  cause  to  be  paid,"  the  breach 
was  sufficiently  assigned  by  stating  that  the  defendant  had  not  paid, 
without  saying  "  or  caused  to  be  paid,"  for  had  the  defendant  caused 
to  be  paid,  he  had  paid,  for  qui  facit  per  alium  facit  per  se  (i) ;  and  in 
such  case  it  might  be  pleaded  in  discharge  {k). 

Breach  that  3/.  for  a  year  at  Lady-day  last  was  arrear  and  unpaid,  b 


{a)  Eaton  V.  Jaques.  Doug.  455-8. 

(Jf)  Major  T.  Talbot.  Cro.  Car.  285. 

(<)  Noke  ▼.  Awdef.  Cro.  EU«.  373.  S.  C. 
Ibid.  436. 

(J)  Bull.  N.  P.  158. 

(0  Ibid.  Esp.  N.  P.  304,  Vernon  v.  Jcf- 
ferys.  a  Str.  IX46» 


(/)  Esp.  N.  P.  304.  Crookhaj  v.  Wood- 
ward. Hob.  HI 7* 

{g)  Stevenson  ▼.  lAmbaid.  a  East's  R. 
575.  Barker  v.  Damer.  z  Salk.  So. 

{b)  Hodinott  v.  Cox.  8  East's  R.  a68. 

(1)  Guysc  V.  Ellis,  x  Str.  a»8. 

(k)  Aleberrj  v,  Walby,  i  Str.  ^39031* 
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well  on  a  general  demurrer  wherein  it  was  objected  that  it  did  not 
appear  where  the  money  became  due  (a)* 

In  covenant  by  the  assignee  of  the  lessor  against  the  lessee  for  rent  in 
arrear,  an  allegation  that  the  lessor  was  possessed  for  the  remainder 
of  a  term  of  twenty-two  years,  commencing  oni  &c.  is  material  and 
traversable  {b). 

The  Pleas, — ^Touching  the  pleas  to  this  action,  in  covenant  there  is, 
properly  speaking,  no  general  issue  ;  for  though  the  defendant  may 
plead  non  estfactnm^  as  m  debt  in  specialty,  yet  that  only  puts  the  deed 
in  issue,  and  not  the  breach  of  covenant ;  and  non  infregit  conventionemf 
to  a  negative  covenant,  has  been  holden  to  be  a  bad  plea.  In  this 
action  therefore,  the  defendant  must  specially  controvert  the  deed,  or 
shew  that  he  has  performed  the  covenant,  or  is  legally  excused  from  the 
performance  of  it ;  or,  admitting  the  breach,  that  he  is  discharged  by 
matter  ex  post  facto  as  a  release,  Cffr.  (r). 

The  pleas  therefore  to  this  action  for  breach  of  covenant  for  pay- 
ment of  rent,  are  i.  Performance,  a.  Other  covenants  in  bar.  3.  Non 
est  factum.  4.  Entry  and  eviction.  5.  A  release.  6.  Accord  and 
satisfaction.  7.  Tender  and  refusal.  8.  Riens  en  arriire,  or  payment 
at  the  day.     9.  Infancy. 

A  defendant  cannot  plead  performance  generally  to  negative  and 
affirmative  covenants  [d). 

Another  covenant  may  be  pleaded  in  bar,  when  they  are  both  in 
the  same  deed  i  for  the  meaning  of  the  parties  is  to  be  collected  from 
the  whole  of  the  deed.  Thus,  in  covenant  for  rent,  the  defendant 
was  permitted  to  plead  another  covenant  in  the  same  indenture,  that 
he,  as  lessee,  might  retain  as  much  of  the  rent  for  repairs  and 
charges  {e). 

But  generally,  reciprocal  covenants  cannot  be  pleaded  one  in  bar 
of  another,  especially  if  they  do  not  go  to  the  whole'consideration  (f) ; 
for  the  damages  might  be  unequal :  and  in  assigning  a  breach  of  co- 
venant it  is  not  necessary  to  aver  performance  on  the  plaintiff's  side 
unless  there  be  a  condition  precedent  (g). 

Therefore,  if  jl.  covenant  with  B,  to  pay  so  much  money  for 
tithes,  and  to  be  accountable  for  all  arrears  of  rent,  and  B,  covenant 
to  allow  him  certain  disbursements  upon  the  account,  jf,  cannot  plead 
in  an  action  of  covenant,  that  he  was  ready  to  account  if  B.  would 
allow  him  the  disbursements  \  for  the  covenants  being  mutual,  each 
of  them  has  a  remedy  against  the  other  for  non-performance  (h), 

S0|  unliquidated  damages,  arising  from  the  breach  of  other  co- 


(«)  Stagg  y.  Hind,  z  Stra.  139. 

(A)  Carrick  v.  Blagrave.  z  B.  &  B.  5JZ. 

(0  Tidd's  Pract.  593. 

(d)  Cropwcll  V.  Peachy.  Cro.  Eliz.  691. 

{e)  JohiuoD  V*  Carre,  x  Ley.  iji. 


(/)  Hill  y.  Thorn,  a  Mod.  509.  Duke  of 
St.  Alban^s  v.  Shore,  i  H.BU  270.  279. 
(g)  CampbeU  v.  Jones.  6  T.  R.  570-1. 
(A)  Samway  v.  Eldsly.  %  Mod.  73. 
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venants  to  be  performed  by  the  plaintiff^  cannot  be  pleaded  by  way 
of  set-off  (fl). 

A  set*off  is  allowable,  however,  by  the  statutes  of  set-off,  in  an 
action  of  covenant  for  non-payment  of  money,  as  for  rent ;  but  the 
demand  intended  to  be  set-off,  must  be  such  as  might  have  been  the 
subject  of  an  action  either  of  debt,  covenant,  or  assumpsit  {h). 

In  covenant  upon  an  indenture  for  non-payment  of  rent,  the  de- 
fendant pleaded  non  est  factum^  and  gave  a  notice  of  set-off;  Mr.  J. 
Denton  at  the  assizes  was  of  opinion,  that  he  could  not  do  so  upon 
this  issue ;  but  upon  a  motion  for  a  new  trial  the  Court  held,  that 
the  evidence  ought  to  have  been  received,  for  the  general  issue  men- 
tioned in  the  Act  must  be  understood  to  be  any  general  issue,  and 
accordingly  ordered  a  new  trial  (r). 

On  the  plea  of  non  est  factum^  the  issue  is  that  there  is  no  such 
deed  as  that  stated  in  the  declaration.  The  lessor's  title,  therefore, 
cannot  on  such  plea  be  controverted  (</). 

The  defendant  may,  under  this  plea,  shew  that  some  of  the  cove- 
nants in  the  deed  have  been  altered  or  erased,  or  he  may  plead  it; 
for  if  any  covenant  be  altered  or  erased,  the  whole  deed  is  dis- 
charged :  for  the  deed  is  a  complication  of  all  the  covenants,  so  that 
by  changing  any,  it  remains  no  longer  the  same  deed  {e). 

A  deed  may  be  pleaded  as  lost  by  time  and  accident,  without  pro- 
fert  thereof  being  made.  But  if  profert  of  the  deed  be  made,  the 
Court  cannot  dispense  with  oyer  (/).  So  if  it  appear  by  the  record 
that  the  defendant  had  oyer  of  a  copy  only,  it  is  error  :  but  the  Court 
will  in  certain  cases  dispense  with  oyer,  as  where  an  original  lease  is 
lost,  and  an  application  is  made  that  a  copy  of  the  counterpart  may 
be  good  oyer ;  and  if  it  be  once  ordered  that  a  copy  be  deemed  a 
compliance  with  the  rule  demanding  oyer,  no  error  can  appear  on 
the  record,  because  it  does  not  there  appear  whether  the  oyer  was 
given  from  an  original  deed  or  a  copy.  Much  less  is  it  necessary  to 
make  a  proftrt  of  a  deed  which  is  pleaded  only  by  way  of  inducement 
to  the  action  {g). 

As  to  the  plea  of  nil  habuit  in  tenementis  g  the  general  rule  is,  that 
a  tenant  cannot  be  permitted  to  controvert  the  title  of  his  land- 
lord (£) :  and  it  is  founded  on  good  sense :  for  so  long  as  the  lessee 
continues  to  enjoy  the  land  demised,  it  would  be  unjust  that  he 
should  be  permitted  to  deny  the  title  under  which  he  holds  posses- 
sion. But  when  he  is  evicted,  he  has  a  right  to  shew  that  he  docs 
not  enjoy  that  which  was  the  consideration  for  his  covenant  to  par 


(a)  Howlet  V.  Strickland.  Cowp.  56.  Wei- 
giU  V.  Waters.  6  T.  R.  488. 
(*)  Tidd's  Pract.  603. 
(e)  Bull.  N.  P.  180. 
{J)  Fiiend  v.  Euubrook.  %  Bl.  Rep.  1x53. 


£sp.N.P^3o6. 

(f )  n>id.  Co.  28. 

(/)  Read  v.  Brookroan.  3  T.  R.  151. 

(g)  BanfiU  V.  Leigh.  8  T.R.  571-573- 
(A)  Parker  y.  MaaniDg.  7T.R.537-W9- 
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the  rent^  notwithstanding  he  has  bound  himself  by  the  covenant  {a), 
If^  therefore,  the  defendant  hath  been  evicted,  to  be  sure  he  cannot 
be  compelled  to  pay  rent,  and  he  may  plead  that  fact  in  answer  to 
the  plaintiff's  demand.  However,  that,  generally  speaking,  an  inden- 
ture  operates  by  way  of  estoppel  against  the  tenant,  and  precludes 
him  from  controverting  the  title  of  his  landlord,  is  proved  by  Lit,  s. 
58.  Co,  Lit,  47.  b.  and  by  a  variety  of  other  cases  {*). 

Entry  and  eviction  therefore  is  a  good  plea  to  an  action  of  cove^ 
nant,  for  rent  is  suspended  by  entry  into  any  part.  The  eviction  must 
be  tortious,  and  such  as  ousts  the  defendant  of  his  possession  *,  for  a 
mere  trespass  will  not  suffice. — Entry  and  eviction  must  in  covenant 
be  pleaded;  for  it  cannot,  as  in  debt  for  rent,  be  given  in  evidence : 
and  to  a  plea  of  eviction  the  plaintiff  may  reply  an  entry  by  virtue  of 
a  power,  and  traverse  the  eviction  (r). 

Therefore,  where  in  covenant  for  non-payfiient  of  rent  the  plaintiff 
declared  that  he  was  seised  of  tithes,  and  by  indenture  demised  them 
to  the  defendant  rendering  rent,  and  that  the  defendant  covenanted 
to  pay  it,  and  assigned  the  breach  in  non-payment  of  so  much,  the 
defendant  pleaded  eviction ;  the  plaintiff  demurred,  and  judgment 
was  given  for  the  defendant ;  because  it  is  a  rent,  and  the  eviction  is 
a  suspension  of  it,  and  therefore  a  good  plea  {J). 

A  release  of  all  covenants  is  a  good  discharge  of  the  covenant  be- 
fore it  is  broken ;  but  a  release  of  all  actions,  suits,  and  quarrels^ 
would  not  be  so ;  for  at  the  time  of  the  release  no  debt,  duty,  or 
cause  of  action  existed  {e). 

Wherever  a  discharge  is  pleaded  in  the  nature  of  a  release,  the 
defendant  must  plead  it  be  by  deed,  or  it  will  be  bad,  for  as  the  co- 
venant is  by  deed,  by  deed  only  shall  it  be  discharged  (e). 

It  has  been  said,  that  where  a  covenant  runs  with  the  land,  and 
the  lease  lias  been  assigned,  if  the  covenantee  had  released  before  a 
breach  or  action  brought,  it  had  barred  the  assignee  even  for  a 
breach  in  his  own  time  {/),  [But  this  cannot,  it  is  conceived,  apply 
to  a  covenant  for  payment  of  rent ;  for  as  an  assignee  shall  be  bound 
by  covenants  that  run  with  the  land,  so  he  shall  take  advantage  of 
them;  and  were  it  otherwise,  in  the  case  of  rent  the  covenantee 
might  in  fact  defraud  his  assignee  by  defeating  the  estate  that  he  as- 
signed to  him]  (g). 

Accord  and  satisfaction  is  a  good  plea  where  there  has  been  an 
actual  breach ;  for  not  till  then  are  damages  claimable :  and  this  plea 


(a)  Gates  V.  Knight.  3  T.  R.  44a. 

(i)  Parker  V.  MasiDins.   7  T.R.  537-539. 

(c)  Samsoa   v.  Smidk    z  Saund.  R.  1^4. 

(d)  Dean  and  Chapter  of  Windsor  v.  Gover. 
Z  Sdund.  R.  30^*304.  n.  7.  Dalscoa  v.  Reeve. 


z  Ld.  Raym.  77. 

(e)  Esp.  N.P.  207. 

(/)  Ibid.  308.  Middlemare  v.  Goodale. 
Cro.  Car.  503. 

C^)  BuU.  N.  P.  Z59. 
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goes  in  discharge  of  damages,  not  of  the  covenant  itself^  for  thac 
remains  (a). 

Therefore,  where  the  plaintiff  declared  that  in  consideration  that 
he  would  permit  5.  P.  to  enjoy  a  farm  at  C.  for  one  year,  the  de* 
fendant  covenanted  to  pay  the  rent  of  72/.  per  ann.  and  also  200/. 
then  in  arrear,  and  the  breach  assigned  was  the  non-payment  of  the 
rent  \  the  defendant  pleaded  that  <<  before  any  cause  of  action  ^d 
arise  on  the  covenant,  that  it  had  been  agreed  between  him  and  the 
plaintiff,  that  the  plaintiff  should  take  30/.  in  discharge  of  all  cove- 
nants, which  the  plaintiff  had  accepted;"  on  demurrer  this  plea  was 
held  to  be  a  bad  one,  for  at  the  time  there  was  no  covenant  broken  or 
damages  sustained  [a). 

Tender  and  refusal  is  also  a  plea  to  this  action.  The  damages^ 
not  the  debt,  being  for  the  most  part  the  thing  in  demand  by  this 
action,  tender  and  refusal  need  not  in  general  be  pleaded  with  an 
uncore  prist  [a). 

But  where  it  is  brought  for  rent,  it  being  a  debt  ascertainable  and 
certain,  it  is  best  to  plead  this  plea  with  an  uncore  prist, 

Riens  in  arrtire^  or  payment  at  the  day,  is  a  good  plea  to  covenant 
for  non-payment  of  rent.  But  « levied  by  distress,''  cannot  be 
pleaded ;  for  that  is  a  confession  that  it  was  not  paid  at  the  day,  to 
which  time  the  breach  refers  {b). 

Infancy  is  another  plea  in  this  action,  which  may  or  may  not  be 
good,  according  to  circumstances. 

If  the  defendant  have  leave  to  plead  double  under  the  stat.  4  &^  5 
jinn.  c.  16.  he  shall  not  be  allowed  to  plead  inconsistent  pleas,  as 
mn  est  factum^  and  a  condition  precedent  (r). 

But  non- tenure,  riens  in  arrttre^  and  infancy  may  be  pleaded 
together  (</). 

Bankruptcy  is  no  plea  to  a  covenant  to  pay  rent  {e\  for  besides 
that  the  rent  was  not  a  debt  due  at  the  time  of  the  bankruptcy,  and 
so  could  not  be  proved  under  it,  it  is  a  settled  principle,  that  the 
tenant's  liability  on  his  covenant  to  pay  rent,  subsists  during  the  con- 
tinuance of  the  lease,  notwithstanding  he  may  become  a  bankrupt 
and  be  deprived  of  all  his  property :  but  of  the  assignee  of  the  tenant, 
otherwise  if). 

Where  the  plaintiff  declared  in  covenant  for  seven  quarters'  rent, 
a  plea  shewing  a  surrender  before  the  last  four  of  the  seven  quarters' 
rent  accrued,  is  bad  on  demurrer,  because  it  does  not  go  to  the 
whole  breach;  and  the  breach  is  not  entire,  but  part  of  it  may  be 
proved  (^). 


(«)  Esp.  N.P.  308. 

{)>)  Ibid.  309. 

(0  Ibid.  Gilb.  R.  113. 

{i)  Wilson  V.  Ames.  5  Taunt.  340. 

(«)  Mayor  v.  Steward.    4  Butjr.  2440- 


0444.  Miles  V.  Aariol.  x  H.  Bl.  433. 

(/)  Hammood  v.  Toulroin.  7  T.  R.  6is* 
6x6.  Doe  d.  Michinsoo  v.  Cancr.  8  T.  R« 
57-6i. 

Or)  Barnard  v.  Dritby-  5  Taimt.  27. 
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In  an  action  of  covenant  for  rent,  or  for  5/.  an  acre  for  ploughing 
meadow,  the  count  being  for  a  liquidated  sum,  money  may  be  paid 
into  Court  {a). 

Where  an  action  of  covenant  was  brought  upon  a  lease  for  non- 
payment of  rent,  and  not  repairing,  &c.  the  Court  made  a  rule,  that 
upon  payment  of  what  should  appear  to  be  due  for  rent,  the  proceed- 
ings as  to  that  should  be  stayed,  and  as  to  the  other  breaches,  that 
the  plaintiff  might  proceed  as  he  should  think  fit  (3). 

So  the  Court  have  referred  it  to  the  master  to  compute  what  is  due 
in  covenant  for  non-payment  of  rent  (c). 

Respecting  the  verdict  and  judgment  in  this  action ;  in  covenant 
for  non-payment  of  rent  at  divers  days  which  amounts  to  so  much,  if 
in  the  declaration  the  sum  be  miscast,  it  is  not  an  error,  but  the  plain- 
tiff shall  have  a  verdict  for  so  much  as  is  really  in  arrear  {if). 

Judgment  cannot  be  given  on  two  covenants  where  one  is  bad ; 
therefore  where  a  general  verdict  was  given^  and  entire  damages  were 
assessed,  judgment  was  arrested  (/  . 

So  if  covenant  be  brought  against  two  and  there  be  judgment  by 
default  against  one,  and  the  other  plead  performance,  which  is 
found  for  him,  the  plaintiff  shall  not  have  judgment  against  the 
other,  for  on  the  whole  the  plaintiff  has  no  cause  of  action  (/* ). 

In  covenant  for  rent  upon  a  lease  by  A,  to  B,  the  point  in  issue  was 
whether  C.  (whose  title  both  admitted)  demised  first  to  A.  or  to  an- 
other person ;  C.  is  a  competent  witness  to  prove  the  point  in  issue, 
for  the  verdict  cannot  be  given  in  evidence  in  any  action  which  may 
afterwards  be  brought  either  by  or  against  him  (g). 

A  bill  in  equity  may  be  brought  for  rent,  where  the  remedy  at  law 
is  lost  or  become  very  difiicult,  and  the  Court  will  relieve  in  such  case 
on  the  foundation  of  length  of  time  (£). 


Section  IV.    Action  of  Debt  for  Use  and  Occupation. 

An  action  of  debt  will  also  lie,  or  of  assumpsit  for  use  and  occupa* 
tion,  where  rent  is  in  arrear  by  a  tenant  who  holds  under  a  lease  not 
by  deed :  as  under  a  writing  without  deed  or  a  parol  demise. 

Of  Debt, — ^First  with  respect  to  the  action  of  debt. 

This  action,  we  have  before  observed,  is  founded  upon  a  contract, 
either  express  or  implied,  in  v/hich  the  certainty  of  the  sum  or  duty 
appears,  and  the  plaintiff  is  to  recover  the  sum  in  numtro  and  not  in 
damages  (i). 


{a)  Esp.  N.  P.  310. 
{h)  1  Tidd's  Pract.  565. 
{e)  Anon,  i  Wils.  75.  Byrom  v.  Johnson. 
8  T.  R.  410.  Campion  v.  Crawshay.  6  Taunt. 

{d)  Thwaites  v.  Ashfield.  5  Mod.  213. 


(0  Anon.  Cro.  Eliz.  685. 
(/)  Porter  V.  Harris,  x  Ler.  6^, 
{g)  Bell  V.  Harwood.  3  T.  R.  308. 
{b)  Benson  v.  Baldwyn*  %  Atk.  598. 
(0  Bull.  N.  P.  167. 
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Where  there  was  a  tenant  at  will,  with  a  rent  reserved,  the  lessor 
might  always  have  an  action  of  debt  for  arrears  of  rent  .{a). 

But  in  declaring  on  a  lease  at  will  for  rent  arrear^  the  plaintiff  must 
shew  an  occupation ;  for  the  rent  being  only  due  in  respect  thereof, 
it  should  appear  to  the  Court  when  the  lessee  entered  and  how  he 
occupied  {b). 

An  action  of  debt  for  use  .and  occupation  is  not  a  local  action  (r). 
Against  tenants  at  sufferance,  it  seems  that  an  action  of  debt  lay 
not  for  rent  arrear,  for  the  contract  was  determined,  and  rhey  are  in 
by  wrong  :  but  in  such  cases  there  is  now  a  special  provision. 

Where  a  tenant  holds  over^  for  double  value. — By  star.  4  G.  2.  c.  28. 
/.  I.  it  is  enacted,  That  if  any  tenant  or  tenants  for  life,  or  lives, 
or  years,  or  persons  coming  in  under  or  by  collusion  with  them,  hold 
over  any  lands,  tenements,  &c.  after  the  determination  of  their  estates, 
after  demand  made  and  notice  in  writing  given  for  delivering  the  pos- 
session thereof  by  the  landlord,  or  the  person  having  the  reversion  or 
remainder  therein,  or  his  agent  thereunto  lawfully  authorized,  such 
tenant  or  tenants  so  holding  over,  shall  pay  to  the  person  so  kept  out 
of  possession  at  the  rate  of  double  the  yearly  value  of  the  lands,  tene- 
ments, &c.  so  detained,  for  so  long  a  time  as  the  same  are  detained ; 
to  be  recovered  by  action  of  debt,  whereunto  the  defendant  or  defend- 
ants shall  be  obliged  to  give  special  bail. 

Debt  for  double  value  on  the  above  statute  does  not  lie  against  a 
weekly  tenant  {d). 

For  double  rent. — Also,  by  stat.  11  G.  2.  f,  19.  /•  18.  it  is  enacted. 
That  in  case  any  tenant  or  tenants  shall  give  notice  of  his,  her,  or  their 
intention  to  quit  the  premises,  and  shall  not  accordingly  deliver  up 
the  possession  thereof,  at  the  time  in  such  notice  contained,  the  said 
tenant  or  tenants,  his,  her,  or  their  executors  or  administrators,  shall 
from  thenceforth  pay  to  the  landlord  double  the  rent  or  sum  which  be, 
she,  or  they  should  otherwise  have  paid. 
Upon  these  statutes  it  has  been  held,  that 

With  respect  to  the  4  G.  2.  it  is  a  remedial  law ;  the  penalty  being 
given  to  the  party  aggrieved  {e). 

The  notice  to  quit  may  be  before  the  expiration  of  the  lease,  or  time 
of  demise,  or  after  (/ ). 

The  notice  in  writing  is  of  itself  a  sufficient  demand,  within  the 
words  of  the  statute  <<  after  demand  made  and  notice  in  writing 
given"  {e). 

In  debt  for  double  value  under  the  stat.  4  G.  2.  the  plaintiff  after 
stating  a  demise  to  the  defendant's  wife  and  her  subsequent  inter- 


(tf)  Esp.  N.  P.  18S. 

{b)  Bellasis    v.   Burbrick.    x  Salk.    2109. 
Eaton  V.  Jaquei.  Doug.  455-457* 
(f)  Egler  V.  Manden.  5  Taunt.  25. 


{i)  Lloyd  V.  Rosbcc.  a  Campb.  453. 
(#)  Wilkinson  v.  Colley.  5  Burr.  3694. 
(/)  Cutting  V.  Derby,  a  BL  R.  X075. 
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marriage  with  the  defendant,  alleged  in  the  first  count  a  notice  to  quit 
and  demand  of  possession  delivered  to  the  defendant  and  his  wife,  and 
in  the  second  count  alleged  a  notice  to  quit  and  demand  of  possession 
delivered  to  the  wife,  previous  to  her  intermarriage  with  the  defend- 
ant ;  held  that  to  support  the  second  count  the  husband  need  not  be 
joined  in  conformity ;  and  that  to  sustain  the  action,  it  was  not 
necessary  to  aver  to  have  given  notice  to  the  husband  subsequent  to 
the  intermarriage  (a). 

A  receiver  appointed  under  an  order  of  the  Court  of  Chancery  is 
**  an  agent  lawfully  authorized"  within  the  words  of  the  statute  (a)« 

One  tenant  in  common  may  maintain  this  action  for  double  value  of 
his  money  \  for  where  the  injury  is  separate^  tenants  in  common  may 
have  several  actions  {b). 

The  administrator  of  an  executor  cannot  sue  for  double  the  value 
of  lands  held  over  after  notice  to  quit  under  a  demise  from  the  testa- 
tor, according  to  4  G.  2.  c.  28.  without  taking  out  administration  de 
bonis  noHy  even  though  the  tenant  has  attorned  to  her:  for  most 
certainly,  in  any  case  in  which  the  plaintiff  means  to  make  title,  sh^ 
must  take  out  administration  de  bonis  mn  {e). 

With  respect  to  the  stat.  11  6.  2.  a  parol  demise  from  year  to  year 
is  a  sufficient  holding  within  the  statute  so  as  to  subject  the  tienant  to 
the  penalty  of  double  rent,  if  he  hold  over  after  he  has  given  notice  to 
quit  (d). 

The  notice  by  the  tenant  to  quit,  need  not  be  in  writing :  a  parol 
notice  to  quit  is  sufficient  {d). 

The  acceptance  of  a  (single)  rent  accrued  since  the  notice,  is,  it 
seems,  a  waiver  of  the  landlord's  right  to  double  rent,  but  does  not 
necessarily  imply  that  the  tenancy  should  continue  (/). 

By  Stat.  II  G.  2.  c.  19.  s.  i2.  it  is  enacted.  That  every  tenant  to 
whom  any  declaration  in  ejectment  shall  be  delivered  for  any  lands, 
&c.  shall  forthwith  give  notice  to  his  or  her  landlord,  or  his  bailiff  or 
receiver,  under  the  penalty  of  forfeiting  the  value  of  three  years  im- 
proved or  rack-rent  of  the  premises  to  the  person  of  whom  ..he  or  she 
holds;  to  be  recovered  by  action  of  debt. 

Debt  will  lie  for  use  and  occupation  generally,  without  setting  forth 
the  particulars  of  the  demise,  or  where  the  premises  lie  (/}. 

Therefore,  in  a  case,  where  to  a  count  for  use  and  occupation 
generally,  the  defendant  demurred  and  assigned  for  causes  that  it  did 
not  set  forth  any  demise  of  the  premises,  nor  for  what  term  they  were 
demised  nor  what  rent  was  payable,  nor  for  what  length  of  time  the 
defendant  held  and  occupied  the  premises,  nor  when  the  sum  of  5/. 
thereby  supposed  to  be  due  became  due,  nor  for  what  space  of  time ; 

(a)  Lake  v.  Smith,  i  N.R.  174.  |      («)  Doe  d.  Cheny.  ▼.  Batten.  Cowp.  243- 

(^)  Cutting  y.  Derby.  7,  Bl.  R.  Z077.  246. 

(0  Tiogrey  ▼.  Brown,  x  Bos.  &  Pul.  310.        (/)  Wilkins  v.  Wingatc,  6  T.  R.  6».  et  in 
(i)  Timmiu  t.  Rawlinson.  3  Burr.  1603-     notes. 
1607.  S.  Q.  X  BU  R.  533,  7 
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after  argument,  the  Court  of  Common  Pleas  gave  judgment  for  the 
plaintiff  on  that  count  (<z). 

But  if  the  particulars  of  a  demise  be  alleged,  they  must  be  provd. 

Therefore  in  an  action  for  double  rent  on  the  stat.  1 1  G.  2.  c.  19. 
/.  18.  where  the  declaration  stated  a  lease  for  three  years>  but  on  the 
evidence  it  appeared,  that  the  lease  for  three  years  was  void  under  the 
statute  of  Frauds,  and  that  the  defendant  was  only  tenant  from  year 
to  year:  though  this  was  sufficient  for  the  action,  yet  a  lease  for  three 
years  having  been  laid,  and  not  proved,  the  plaintiff  was  nonsuited  (h). 

After  a  landlord  has  recovered  in  ejectment  against  his  tenanti  he 
may  maintain  debt  upon  the  stat.  4  G.  2.  for  double  the  yearly  value  of 
the  premises  during  the  term  the  tenant  held  over  after  the  cipindoa 
of  the  landlord's  notice  to  quit  (c). 

A  landlord  declared  in  debt,  first,  for  the  double  value,  secondly^ 
for  use  and  occupation ;  the  tenant  pleaded  nil  debet  to  the  first,  aad  a 
tender  of  the  single  rent  before  action  brought  to  the  seccmd  coant, 
and  paid  the  money  into  Court,  which  the  plaintiff  took  out  before 
trial,  and  still  proceeded :  held  that  this  was  no  cause  of  nonsuit  upon 
the  ground  of  such  acceptance  of  the  single  rent  being  a  wairer  of 
the  plaintiff's  right  to  proceed  for  the  double  value ;  but  that  the  ose 
ought  to  have  gone  to  the  jury,  and  that  the  plainriff^s  going  on  wiih 
the  action  after  taking  the  single  rent  out  of  Court,  was  evidence  to 
shew  that  he  did  not  mean  to  waive  his  claim  for  the  whole  raloe, 
but  to  take  it  pro  ianto :  it  seems  that  though  the  single  rent  were  paid 
into  Court  on  the  second  count,  yet  that  if  the  plaintiff  had  not  ac- 
cepted it,  but  had  recovered  on  the  first  count,  the  defendant  woold 
not  have  been  entitled  to  have  the  money  so  paid  in,  deducted  out  of 
the  larger  sum  recovered  (d). 

Debt  against  an  executor  shall  be  in  the  detinet  only ;  for  he  is 
chargeable  no  farther  than  he  has  assets  {e). 

An  administrator  may  be  declared  against  as  assignee  in  debt  for 
rent,  for  the  time  that  he  enjoyed  the  land  and  was  in  possession ;  and 
the  declaration  may  be  in  the  debet  and  detinet  {/). 

An  executor  must  bring  debt  in  the  detinet  only,  though  this  wooU 
be  aided  after  verdict  by  the  statute  of  Jeofails  (/)• 

The  Pleas. — In  debt  for  rent  on  demise  in  writing  without  deed  or 
by  parol,  the  proper  plea  is  non  demisit  (g). 

Entry  and  eviction  is  a  good  plea  to  this  action  ;  so  as  it  be  soch  a 
tortious  entry  and  expulsion  as  to  prevent  an  enjoyment  of  the  pre- 
mises. For  if  there  were  no  beneficial  occupation,  there  can  be  00 
ground  for  the  action. 


(a)  Wilkins  v.  Wingate.  6  T.  R.  6a.  et  in 

notes. 

(k)  Bristow  ▼.  Wright.  Doug.  464-468. 
{e)  Soulsby  r.  Nering.  9  East.  310. 
\j)  Rytl T.Rich.  10 East. 48. 
8 


(0   Bull.  N.  P.  169. 

(/)  Ep.  N.P  217.  Bun.N.P.l^ 

(g)  BuU.  N.  P.  170.    Wilson  v, 

Hard.  33a. 
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The  statute  of  Limitations,  li,J.i.c.i6.  which  enacts.  That  all 
actions  for  rent  in  arrear,  or  grounded  on  any  lending  or  contract  with-^ 
out  spectalcy,  must  be  brought  within  six  years,  is  another  good  plea : 
and  such  plea  must  conclude  with  a  verification,  as  when  pleaded  to 
an  action  of  assumpsit  {a\ 

As  to  the  plea  of  infancy,  see  ante  C.  IV. 

So  a  plea  of  set-o6r  is  allowed  :  and  also  a  tender  and  refusal.  So 
a  release. 

Where  to  debt  for  rent  on  a  demise  of  three  rooms,  the  plea  was, 
that  the  plaintiflF  demised  the  said  three  rooms  and  another  room,  and 
that  he  entered  into  the  other  room,  but  did  not  traverse  the  demise 
of  the  three  rooms  only,  ic  was  held  to  be  bad  for  want  of  such  a 
traverse  (ft). 

It  is  now  settled  that  in  an  action  of  debt  on  a  simple  contract,  as 
this  is,  the  plaintiff  may  prove  and  recover  a  less  sum  than  he  de- 
manded by  his  writ  {c). 


Section  V.    Of  Assumpsit  for  Use  and  Occupation. 

Another  remedy  for  the  recovery  of  rent,  where  the  demise  is  not 
by  deed,  lies  by  action  of  assumpsit  for  use  and  occupation. 

In  an  action  for  use  and  occupation,  the  property  tax  will  not  be 
deducted  at  nisi  prius  from  the  rent  due,  if  not  paid  before  the  trial ; 
but  where  it  was  paid  before  action  brought  the  deduction  was 
allowed  (rf). 

At  common  law  it  was  holden,  that  assumpsit  would  lie  for  rent  on 
an  express  promise,  but  not  an  implied  promise,  and  that  such  ex- 
press promise  must  have  been  made  at  the  samie  time  with  the  lease  (e). 
But  now, 

The  Stat,  xi  G.  2.  r.  19.  x.  14.  in  order  to  obviate  some  difficulties 
tliat  many  times  occur  in  the  recovery  of  rent,  where  the  demises  are 
not  by  deed,  enacts,  lliat  it  shall  be  lawful  for  the  landlord,  where 
the  agreement  is  not  by  deed,  to  recover  a  reasonable  satisfaction  for 
the  lands,  tenements,  hereditaments,  held  or  occupied  by  the  defend- 
ant, in  an  action  on  the  case,  for  the  use  and  occupation  of  what  was 
so  held  or  enjoyed ;  and  if  in  evidence  on  the  trial  of  such  action  any 
parol  demise  or  any  agreement  (not  being  by  deed,)  whereon  a  cer- 
tain rent  was  reserved,  shall  appear,  the  plaintiff  in  such  action  shall 
not  therefore  be  nonsuited,  but  may  make  use  thereof  as  an  evidence 
cf  the  quantum  of  the  damages  to  be  recovered. 

The  action  for  use  and  occupation  is  founded  on  a  contract ;  and 

{a)  Duppa  V.  Mayo,  x  Saund,  aSj.  n.  l.      I      {fi  Pocock  v.  Eustace.  %  Camp.  z8z.  Ba- 
(^)  Salmon  v.  Smith,  i  Saund.  206.  I  ker  v.  Davis.  3  Campb.  474. 

If)  M  QuJUin  v.Cox,  x  H.  BL  R.  149.      j      {/)  BuU.  N.P.  X38. 
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unk68  there  were  a  contract  express  or  implied,  the  action  cannot  be 
maintained  (a), 

A  husband  is  not  liable,  in  the  form  of  action,  to  pay  for  the  enjoy- 
ment of  a  house  by  his  wife,  dum  sola  (&). 

If  there  be  an  agreement  by  deed  to  demise,  but  the  words  do  not 
amount  to  an  actual  demise,  an  action  for  use  and  occupation  is 
maintainable  (r). 

But  a  written  agreement,  though  coming  out  of  the  possession  of 
the  opposite  palrty,  cannot  be  given  in  evidence  in  any  action  unless  it 
be  legally  stamped. 

Therefore  where  counsel  Were  about  to  ask  a  party  as  to  his  occu- 
pation and  payment  of  rent  to  the  defendant  in  an  ejectment,  he  was 
stopped  by  Lord  Kenyon^  who  observed,  that  the  occupation  had  been 
under  an  agreement  in  writing,  and  the  rent  had  been  paid  in  pursu- 
ance of  it  \  if,  said  his  Lordship,  the  agreement  cannot  be  given  in 
evidence,  you  cannot  enquire  as  to  the  occupation  ;  the  party  might 
have  been  in  possession  by  licence  and  permission  of  the  defendant, 
and  not  as  tenant  (d), 

A,  agreed  in  writing  to  pay  the  rent  of  certain  tolls,  which  he  hacf 
hired,  <'  to  the  treasurer  of  the  commissioners  :"  held  that  no  action 
for  the  rent  could  be  maintained  in  the  name  of  the  treasurer ;  for 
the  contract  is  to  pay  the  commissioners  through  the  medium  of  their 
officer  {e). 

Where  there  is  a  note  in  writing  expressing  the  quantum  of  rent  or 
the  duration  of  the  term,  evidence  of  a  parol  agreement  to  annul  or 
substantially  to  vary  the  written  contract,  is  inadmissible;  else  the 
statute  of  Frauds  would  be  eluded,  and  the  same  uncertainty  intro- 
duced by  suppletory  or  explanatory  evidence,  which  that  statute  has 
suppressed  in  respect  to  the  principal  object  {f). 

Thus,  where  there  was  a  written  agreement  that  a  lease  should  be 
let  of  a  house  at  261.  per  ann»  on  which  an  action  was  brought  for 
use  and  occupation  ;  the  defendant  paid  26/.  into  Court.  At  the 
trial,  the  plaintiff  offered  to  give  parol  evidence,  that  beside  the  26/. 
per  ann,  the  defendant  was  to  pay  the  ground  landlord  2/.  I2/.  6d.  but 
this  evidence  was  rejected ;  particularly  as  no  evidence  was  ofiercd  of 
the  actual  payment  of  such  rent  {f). 

But  where  a  lessee  took  a  farm  under  an  agreement  which  he  never 
signed,  and  the  terms  of  which,  in  a  natural  point,  the  lessor  faUed 
to  fulfil.    In  an  action  for  use  and  occupation  of  the  farm>  it  was 


(tf)  Birch  V.  Wright,  i  T.  R.  378-387. 
{i)  Richardson  V.Hall,  z  B.  &  B.  5a 
(c)  Elliot  V.  Rogers.  4£sp.R.59. 
(4/)  Doe  d.  St.  John  v.  Hae.    %  Esp.  R< 

7»4X»49' 


(«)  Pigott  ▼•  ThMilpion.  |  Bos.  &  PoL  R. 

147. 
(/)  Preston  t.  Mcrceau.  s  BL  R.  XS49* 

Meres  v.  Ansell.  3  Wils,  2^7^-6. 
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held  that  the  jury  might  ascertain  the  value  of  the  hnd^  without  re« 
gardtng  the  amount  of  the  rent  received  by  the  agreement  {a). 

Parol  evidence,  indeed,  of  a  verbal  agreement  cannot  be  received 
where  it  appears  that  it  was  reduced  to  writing :  and  this  even  where 
the  written  agreementi  for  want  of  being  stamped,  or  for  other  in- 
formality  or  defect,  was  inadmissible  {b) :  for  parol  evidence  cannot 
be  admitted  to  vary  the  substance  of  a  written  agreement.  With 
respect  to  collateral  matters,  however,  it  is  otherwise ;  for  a  person 
may  shew  by  parol  proof  who  is  to  put  a  house  in  repair,  or  the  like* 
concerning  which  nothing  is  said  in  the  written  agreement.  So,  it 
may  be  admitted  to  explain  a  deed  or  other  instrument ;  or  to  prove 
9ther  considerations  than  those  expressed  in  a  deed  {c). 

But  where  an  agreement  in  writing,  unstamped,  for  the  letting  of 
a  tenement  at  a  certain  rent,  was  lost,  it  was  held  that  parol  evidence 
of  its  contents  was  not  admissible,  for  the  sake  of  proving  thereof  the 
value  of  the  tenement  {d). 

Where*  however,  upon  the  letting  of  premises  to  a  tenant,  a  me« 
morandum  of  agreement  was  drawn  up,  the  terms  of  which  were 
read  over  and  assented  to  by  him,  and  it  was  then  agreed  that  he 
should*  on  a  future  day,  bring  a  surety  and  sign  the  agreement,  nei« 
ther  of  which  he  ever  did ;  it  was  held  that  the  memorandum  was  not 
an  agreement,  but  a  mere  unaccepted  proposal,  and  that  the  terms  of 
the  letting,  therefore,  might  be  proved  by  parol  evidence  [e). 

This  action  being  founded  on  a  contract  either  expressed  or  im^ 
plied)  it  is  a  general  rule,  that  wherever  the  defendant  uses  or  enjoys 
the  premises  by  permission  of  the  plaintiiF  [as  his  tenant]  he  shall 
be  liable  in  this  action  (/). 

So*  this  action  may  be  maintained  by  a  grantee  of  an  annuity, 
after  a  recovery  in  ejectment  against  a  tenant  who  was  in  possession 
under  a  demise  from  year  to  year,  for  all  rent  in  his  hands  at  the  time 
of  the  notice  by  the  grantee,  and  down  to  the  day  of  the  demise  :  but 
not  afterwards  \g). 

So  after  a  recovery  of  possession  of  the  premises,  the  plaintiff  is 
entitled  to  the  profits  for  use  and  occupation,  to  the  time  of  the  de- 
mise* but  not  aifter,  if  he  thinks  fit  to  sue  for  them  {hi). 

So  also  if  a  landlord  in  the  middle  of  a  quarter  accepts  from  his 
tenant  the  key  of  the  house  demised,  under  a  parol  agreement  that 
upon  her  then  giving  up  the  possession,  the  rent  shall  cease*  and  he 
never  afterwards  occupies  the  premises*  he  cannot  recover  in  an 


(•)  TomlinsoB  v.  Day.  a  B.  &  B.  68e. 

(I)  Carry  ▼.  Edeoaor.  3  T.  R.  514-538. 
Rex  V.  St.  Paul,  Bedford.  6  T.  R.  45s. 

(0  'WUiOp  V.  Ppultcr.  %  Scr.  794  in  mth, 
R«x.  r.  LaindoQ.  3  T.  R.  379. 

Qf)  Ra.  ▼•  Cfitle  MortoB*  3  B.  4^  A.  588. 


(f)  Doe  d.  Bingham  v.  Cartwxight.  3  B.  A 
A.  316. 

(/)  BuU  V.  Sibbt.  8  T.R.  317. 

iz)  Birch  v.  Wright.  387. 

\b)  Doe  d.  Cheney  v.  Batten.  Cowp.  %^. 
Birch  ▼.  Wright,  i  T.  R.  387, 
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action  for  the  use  and  occupation  of  the  house,  for  the  time  subse- 
quent to  his  accepting  the  key  (a). 

So  likewise  where  A,  by  parol  let  a  house  to  B.y  Vfho  underlets  to 
C,  and  A.  with  J^.'s  assent  accepts  C.  as  his  tenant,  and  rjeceives  rent 
from  him,  A.  cannot  afterwards  recover  against  B.^  since  the  privity 
of  estate  is  destroyed  {b). 

But  where  A.  having  an  equitable  title  to  a  house,  under  an  agree- 
ment for  the  lease  of  it,  permits  his  mistress  to  occupy  it,  and  it  is 
afterwards  agreed  between  them  that  she  shall  take  up  the  bills  which 
he  has  accepted,  in  part  payment  of  the  purchase-money,  and  that  the 
lease  shall  be  assigned  to  her ;  and  she  remains  in  posseasioo,  and 
does  not  take  up  the  bills,  and  marries  the  defendant,  who  occupies 
the  house ;  A.  cannot  recover  against  the  defendant  for  use  and  oc- 
cupation (r). 

The  defendant  in  1799  agreed  to  take  the  premises  for  seven- 
teen years  at  a  yearly  rent,  and  entered.  In  18 13  the  plaintifis  con*, 
tracted  to  sell  the  feo  to  Al^  who  thereupon  bought  from  the  de- 
fendant the  residue  of  his  term,  and  without  the  assent  of  the  plain- 
tiffs, put  in  a  new  tenant,  who  ocQupied  fpr  two  years.  The  contract 
for  sale  of  the  fee  was  then  rescinded.  Held,  that  the  plaintifis  were 
entitled  to  recover  from  the  defendant,  in  an  action  for  use  and  occu- 
pation, the  rent  from  18 13  to  the  end  of  the  original  term,  as  diere 
had  been  no  surrender  in  writing  of  his  interest,  and  as  the  plaintifis 
had  not  assented  to  the  change  of  tenancy  (J). 

An  action  for  use  and  occupation  and  an  ejectment,  when  applied 
at  the  same  time,  are  totally  inconsistent :  for  in  one,  the  plaintiff  says 
that  the  defendant  is  his  tenant,  and  therefore  he  must  pay  him  rent ; 
in  the  other,  he  says  that  he  Is  no  Ipnger  his  tenant,  and  thesefore 
must  deliver  up  the  possession.    He  cannot  do  both  (e). 

This  action  therefore  being  founded  on  a  contract  express  or  im- 
plied,  will  not  lie  where  the  possession  of  the  tenant  is  adverse  and 
tortious  '9  unless  indeed  the  plaintiff  ceases  to  consider  it  as  such,  by 
waiving  the  tort,  and  recurring  to  his  remedy  by  this  action  on  the 
connract  (e). 

The  defendant  in  this  actien,  as  in  all  actions  for  rent,  is  not  ad- 
mitted to  call  in  question  the  plaintiff's  title  to  the  premises  ^  or  in 
any  way  to  impeach  it. 

Therefore,  in  an  action  for  use  and  occupation  by  an  incumbent 
against  a  tenant  of  the  glebe  lands,  the  defendant  cannot  give  evi- 
dence of  a  simoniacal  presentation  of  the  plaintiff,  in  order  to  avoid 
bis  title  (/). 


(a)  Whitehead  v.  ClIfTord.  5  Taunt.  518. 
(i)  Thomas  v.  Cooke.  2  Stark.  408. 
(r)  Keating  v.  BuUcely.  a  Stark.  419. 
{J)  Matthews  v«  SawelL  8  Taunt.  »70. 


(4)  Doe  d.  Cheney  ¥.  Batten.  Cowp.  343" 
446.  Birch  r.  Wright.  I T.  R.  378-387. 
(f)  Cooke  V,  Ixnley.  5  T.R.  4j S\ 
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So  wliera  premises  had  been  let  to  jB.  for  a  term  determinable  by 
sf  notice  to  quit,  and  pending  such  term  C.  applied  to  jf.  the  landlord 
for  leave  to  become  the  tenant  instead  of  B ,  and  upon  A*s  consenting 
agreed  to  stand  in  B,'s  place,  and  offered  to  pay  rent ;  it  was  held  that 
(although  B/s  term  had  not  been  determined  either  by  a  notice  to  quit 
or  surrender  in  writing)  J.  might  maintain  an  action  for  use  and  oc- 
cupation against  C,  and  that  the  latter  could  not  set  up  JB/s  title  in 
defence  to  that  action  (a). 

So,  in  an  action  for  use  and  occupation,  the  plaintiff  having  given 
evidence  of  payment  of  rent  by  the  defendant  for  nineteen  years,  the 
defendant  would  have  gone  into  evidence  to  prove  a  title  in  another. 
Per  Wtirmtj  J. — ^Payment  of  rent  and  holding  under  a  person  for  so 
long  a  time,  is  conclusive  evidence  against  the  defendant,  and  he  can- 
not set  up  a  title  in  another  :  and  as  to  the  objection  that  has  been 
made,  that  the  defendant  may  be  liable  to  two  actions  for  the  rent,  by 
persons  having  different  titles,  that  cannot  be  the  case ;  for  though 
another  has  title,  yet  he  cannot  bring  an  action  for  the  rent  till  he 
has  made  an  entry,  and  recovered  in  ejectment ;  [which  entry  need 
not  now  be  actually  made  in  such  case,  but  is  supposed,  3  Burr.  189;. 
Run.  Eject.  199.]  and  then  it  must  be  trespass  for  the  mesne  profits  (3). 

But  it  was  agreed,  that  though  a  defendant  cannot  controvert  the 
title  of  the  plaintiff,  yet  he  may  give  evidence  to  explain  the  holding 
under  him,  as  that  he  was  executor  during  the  minority  of  A.  B.  and 
that  his  interest  was  then  determined  ;  for  that  admits  the  plaintiff's 
title  daring  the  time  the  defendant  held  under  him  (3). 

An  action  for  use  and  occupation  is  maintainable  without  attorn-> 
ment  upon  the  stat.  4  (5^  5  Ann,  c.  16.  x.  9  {^  ro.  by  the  trustees  of 
one,  whose  title  the  tenant  had  notice  of  before  he  paid  over  his  rent 
to  his  original  landlord ;  though  the  tenant  had  no  notice  of  the  legal 
estate  being  in  the  plaintiffs  on  the  record  (r). 

In  an  action  for  use  and  occupation,  where  the  defendant  has  come 
in  under  the  plaintiff,  he  cannot  shew  that  the  plaintiff's  title  has  ex- 
pired, unless  he  solenmly  renounced  the  plaintifPs  title  at  the  time, 
and  commenced  a  fresh  holding  under  another  person  {d). 

In  an  action  for  use  and  occupation,  where  the  defendant  did  not 
come  in  under  the  plaintiff,  the  plaintiff  can  only  recover  rent  from 
the  time  he  has  had  the  legal  estate  in  him,  although  he  may  have 
had  the  equitable  estate  long  before  (d). 

By  die  abovementioned  statute  (11  G.  2.c.  19.  x.  15.)  it  is  enacted. 
That  where  any  tenant  for  life  shall  happen  to  die  before  or  on  the 
day  on  which  any  rent  was  reserved  or  made  payable  upon  any  demise 
or  lease  of  any  lands,  &c.  which  determined  on  the  death  of  such 


{a)  Phipps  r.  Sculthorpe.  i  B.£c  A.  50. 

H)  Etp.  N.  P.  ax. 

(r)  Luinlcy  r.  Hodgion.  x6  £ast,  99. 
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(d)  Balls  V.  Westwood.  %  Campb.  zz.  et  im 
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tenant  for  life,  ib^t  the  executors  or  administrators  of  such  tenant  far 
life  shall  and  may,  in  an  action  on  the  case,  recover  of  and  from  inch 
under-tenant,  if  such  tenant  for  life  die  on  the  day  on  which  the  same 
was  payable,  the  whole,  or  if  before  such  day  then  a  proportion  of 
such  rent;  according  to  the  time  such  tenant  for  life  lived,  of  the  last 
year,  or  quarter  of  a  year,  or  other  time  in  which  the  said  rent  was 
growing  due, 

[Respecting  the  above  statute,  see  ante  C.  VIII.  S.  I.  tit.  Raitj  tf- 
partionment  ofj} 

An  executor  brought  an  action  for  rent  due  to  his  testator  in  his 
lifetime^  and  for  other  rent  due  in  his  own  time,  and  there  was 
another  count  on  a  quantum  meruit  for  the  rent  of  another  mcisaage, 
in  which  he  had  not  declared  as  executor.  After  judgment  by  dc&ak| 
and  a  writ  of  enquiry  executed,  upon  error  brought,  judgment  m 
reversed,  because  the  demands  were  incompatible :— but  perbps  it 
would  have  been  helped  by  a  verdict,  because  for  rent  due  in  his  ova 
time,  he  need  not  declare  as  executor ;  and  therefore,  if  it  had  bees 
tried,  the  judge  ought  not  to  have  permitted  him  to  prove  rent  doe  to 
himself  in  his  own  right  (j). 

An  action  for  use  and  occupation  will  not  lie,  where  the  pre- 
mises are  let  for  a  purpose  illegal,  or  contra  bonot  mores  s  as  to  a 
prostitute  {b). 

An  action  for  rent  will  not  lie  where  the  title  is  in  dispute :  the 
Court  therefore  will  not  try  a  title  by  the  action  for  use  and  occap 
tion;  an  ejectment  is  the  proper  remedy.  This  was  decided  in  a 
case  before  the  Court  of  King's  Bench,  by  Lord  Kenyan  C.  J.  wheicin 
the  action  was  brought  against  the  tenant  for  rent,  while  the  heir  at 
law  and  a  devisee  were  contesting  their  right  to  the  preouses  (0«   . 

It  is  not  necessary  in  an  action  for  use  and  occupation,  to  state  m 
what  parish  the  premises  are  situated  ^  but  if  it  be  stated,  a  vaxiance 
in  the  name  of  the  parish  is  fatal  (^. 

Several  persons  rent  premises  to  be  used  as  a  Jewish  synagogue)  the 
seats  in  which  are  let  out  by.an  officer  appointed  annttaUy,  who^^ 
ceives  the  rents  and  applies  them  partly  in  the  payment  of  the  rent  for 
the  premises  and  partly  for  general  purposes  connected  with  the 
Jewish  religion,  the  lessees  may  maintain  an  action  for  the  rent  doe 
from  an  occupier  of  a  seat  {e). 

In  an  action  by  a  surviving  owner  for  use  and  occupation  of  pre* 
mises,  it  is  not  sufficient  to  allege  that  the  defendant  held  the  premi- 
ses  by  the  sufferance  and  permission  of  the  surviving  owner  oolyi 
where  they  were  in  fact  held  under  two  jointly  {e). 


(s)  HookJn  V.  Quilttr.  %  Str.  zayi.  et  n*  I. 
{b)  Girerdy  v.  Richardson,  i  £sp.  R.  13. 
W  MSS•HilLT^37G.  III. 


(/)  Guest  V.  Caumont.  3  Cimpb.  13;. 
(«)  Itfid  V.  Simmons.  %  Surlc  3561 
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He  Pleas, — In  assumpsit  unider  the  statttte  for  use  and  occupation  of 
a  house  bj  permission  of  the  phintifF,  nil  babuii  in  tenementis  is  a  bad 
plea ;  for  the  action  is  founded  on  the  promise,  and  therefore  if  the 
plaintiff  had  an  equitable  title  or  no  title  at  all,  yet  if  the  defendant 
enjoyed  by  his  permission,  it  b  sufficient ;  for  it  is  no  more  necessary 
for  the  plaintiff  to  say  that  it  was  his  house,  than  in  assttmpsit  for 
goods  it  is  necessary  to  say  that  they  were  his  goods  {a). 

But  the  plea  would  be  good  at  common  law ;  for  there  an  interest 
is  supposed  to  have  passed  from  the  lessor  {a). 

Tet  qu.  f  Whether  at  this  day  such  plea  would  be  admitted,  even 
in  an  action  for  rent  at  common  law :  for  if  it  would,  the  supposition 
of  an  interest  having  passed  would  be  a  fiction,  not  in  furtherance  of 
the  ends  of  justice,  but  in  destruction  of  them ;  and  the  rule  laid 
down  by  Lord  Kenyan^  that  «  in  an  action  for  use  and  occupation  it 
ought  not  to  be  permitted  to  a  tenant,  who  occupies  by  the  license  of 
another,  to  call  upon  that  other  to  shew  the  title  under  which  he  let 
the  land  or  premises,"  is  not  a  mere  technical  rule,  but  is  founded  on 
public  convenience  and  policy;  and  as  it  was  adc^ted  by  the  Court, 
in  conformity  to  the  recognition  of  it  in  cases  prior  to  the  one  then 
before  them,  as  well  as  on  the  grounds  of  reason  and  equity,  it  may 
now  be  considered  as  a  general  rule,  applicable  to  all  cases  of  a  simi« 
lar  kind. 

The  defendant  may  in  this  action,  upon  the  plea  of  non  assumpsit ^ 
which  is  the  general  issue,  give  in  evidence  any  thing  which  proves 
nothing  due,  as  die  delivery  of  corn  or  any  other  thing  in  satisfac- 
tion ;  or  a  release  ;  so  he  may  give  in  evidence,  performance  {b\  In 
shorty  the  question  in  assumpsit  upon  the  general  issue  is,  whether 
there  was  a  subsisting  debt  {c)  or  cause  of  action,  at  the  time  of  com- 
mencing the  suit :  therefore,  though  a  distinction  has  been  taken  that 
payment  or  any  other  legal  discharge  must  be  pleaded ;  yet  that  dis- 
tinction is  not  law ;  but  in  both  .cases,  the  deJFendant  is  allowed  to 
give  in  evidence  any  thing  that  will  discharge  the  debt  {d). 

But  matters  of  law,  in  avoidance  of  the  contract,  or  in  discharge  of 
the  action,  are  usually  pleaded  ;  and  it  is  necessary  to  plead  a  tender, 
set*off,  or  the  statute  of  Limitations  {e). 

A  plea  to  an  action  of  use  and  occupation,  that  the  plaintiff  be- 
fore action,  took  and  detained,  as  a  distress  for  the  rent,  goods  of 
value  sufficient  to  satisfy  the  same,  was  held  ill  on  special  demurrer, 
for  not  shewing  that  the  rent  was  satisfied  (/)» 

Assumpsit  lies  against  a  lessee  from  year  to  year,  upon  his  agree- 
ment to  pay  rent  during  his  tenancy,  notwithstanding  his  bankruptcy. 


{a)  BuU.    N.  P,  239.     Esp.   N.  P.  165. 
LewU  T.  WilUf.  X  Wilj.  314. 
(i)  Bull  N.  P.  xji. 
W  X  Tidd's  Pncl.  591. 


{fi  Bull  N.  P.  X51. 

(e)  Tidd'$Pract.593. 

(/)  Lear  ▼.  Edmonds,  x  B.  &  A.  157. 
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and  the  occupation  of  his  assignees  daring  part  of  the  time  fot  vlii^ 
the  rent  accruedi  which  were  pleaded  in  bar.  ^jiart  ?  Whether  a 
special  plea  in  bar  stating  no  facts  but  what  might  have  been  proTcd 
under  the  general  issue,  but  leaving  other  facts  unanswered,  which 
the  general  issue  would  have  put  in  issue,  be  good  (a). 

Where  premises  are  let  at  an  entire  rent,  an  eviction  from  part,  if 
the  tenant  thereupon  gives  up  possession  of  the  residue,  is  a  complete 
defence  to  an  action  for  use  and  occupation  (i). 

In  an  action  for  the  use  and  occupation  of  a  house  for  six  months, 
it  is  primd  fade  sufficient  to  shew  an  occupation  of  the  house  bjr  the 
defendant  for  the  preceding  six  months,  since  the  continuance  of  the 
tenancy  is  to  be  presumed  until  the  contrary  appear,  and  it  is  not  suf* 
ficient  for  the  defendant,  in  such  case,  to  prove  that  the  keys  had  been 
previously  delivered  to  a  servant  at  the  plaintiff's  house,  and  a  subse* 
quent  declaration  on  the  part  of  the  plaintiff,  that  t)ie  keys  had  been 
lost  or  mislaid  (r). 

{a)  Boot  ▼.  WUson.  8  Eatt.  311.  I      (c)  Harbnd  ▼,  ^romky.  I  Suiit  455; 

{h)  Smith  V.  Rsleigh.  3  Catnpb.  5x3.  | 
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Section  I.  When  an  Ejectment  ties^  and  the  Proceedings 

therein  at  Common  Law. 

OF  the  various  remedies  which  the  law  afibrds  far  the  breach  of  a 
contract  or  the  reparation  of  a  wrong,  none  perhaps  so  inti- 
mately concerns  the  respective  relations  of  landlord  and  tenant^  as 


Sect  L]  Jfhen  Ejectment  lies^  S^.  S59 

that  admirable  fiction  of  the  Courts  of  common  law,  called  the  action 
of  ejectment. 

Besides  the  remedy  given  to  a  landlord,  where  the  lease  contains 
a  clause  of  re-entry  on  non-payment  of  rent,  by  the  stat.  4  G.  2.  c. 
28.  /•  2.  (of  which  hereafter)  the  action  of  ejectment  lies  at  common 
law  to  recover  possession,  on 

The  expiration  of  the  lease  by  effluxion  of  time  \  or 

The  determination  of  the  lease  by 

Non-payment  of  rent,  or 
Non-performance  of  oovenants. 

Where  the  possession  is  vacant,  or 

Where  the  tenant  is  in  possession. 

In  order,  however,  to  explain  the  action  as  applicable  to  these  par- 
ticular cases,  we  must  go  into  a  general  account  of  the  nature  of  the 
remedy  by  ejectment. 

History  of  the  Action, — By  the  ancient  common  law,  the  only  me- 
thod of  recovering  the  possession  of  land,  was  by  real  action  by  writ 
of  entry  or  assize,  and  this  is  no  case  where  the  estate  was  less  than 
freehold  ;  for  a  mere  leasehold  interest  or  term  for  years  was  in  the 
early  period  of  our  con$titution9  when  feudal  principles  more  strict]y> 
prevailed,  deemed  of  such  little  import,  that  no  remedy  was  provided, 
whereby  the  tenant  could  regain  his  possession  in  case  he  was  ousted 
by  his  landlord  or  by  a  stranger :  against  the  former  he  could  proceed 
only  upon  his  breach  of  covenant  or  agreement  %  against  the  latter 
indeed  he  might  have  his  writ  of  ejectment,  by  which  however  be. 
could  recover  damages  only,  and  not  the  possession  (a).  In  those 
times  the  ejectment  was  a  mere  personal  action  of  trespass,  and  the 
proceedings  were  by  potu^  or  by  capias  and  distress  infinite  {a). 

In  process  of  time, — some  say  so  early  as  the  reign  of  Ed,  4.  (3 
BL  Com,  201.)  but  certainly  about  the  time  oi  H.  7.  when  long  leasee 
began  to  obtain, — the  remedy  by  ejectment  was  extended  and  rendered 
more  efficacious  by  the  object  of  the  action  being  completely  changed, 
and  the  term  itself  recovered.  Tins  was  effected  by  the  Courts  of 
Law  resolving  to  give  judgment  in  ejectment  that  the  lessee  in  eject- 
ment should  recover  possession  of  the  land  itself  by  the  process  of  a 
writ  called  an  habere  facias  possessionem  {a\ 

From  this  period,  the  practice  in  ejectment  became  whdly  subject 
to  the  controul  of  the  Court,  and  a  new  method  of  trial,  unknown  to 
the  common  law,  was  introduced  (a). 

Anciefa  Practice, -^It  now  became  usual  for  a  man  that  had  a  right 
of  entry  into  any  lands,  to  enter  thereon  and  seal  leases,  and  then  the 
person  that  next  came  on  the  freehold  animo  possidendi  was  accounted 
an  ejector  of  the  lessee ;  by  which  means  any  man  might  be  turned 

(«)  %  SeU.  Pvact.  164. 
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^^  Lg^ttsc  tbe  lessee  in  ejectment  would  recover  his 

oat  of  posscsst<^»  ^^,^  j^  ^^  tenant  in  possession}  so  that  the 
term  Without  9j^^  .^  ^  standing  rule,  that  no  platndff  should  pro- 
Courts  of  ^^^  ^^  recover  his  lands  against  such  a  feigned  ejector, 
^^^"^  deliyc^S  ^^  ^^^  tenant  in  possession  a  declaradon,  and  makiDg 
Min  stn  ejector  and  proper  defendant  if  he  chose  it  [a). — ^This  role  of 
Cbart  became  absolutely  necessary  upon  the  alteration  of  the  object 
of  the  action  oi  ejectment,  which  was  now  in  rem ;  for  otherwise  the 
Court  might  have  been  instrumental  in  doing  an  injury  to  a  third  per« 
son,  because  a  declaration  might  otherwise  be  delivered  to  a  stranger, 
a  feigned  defence  be  made,  and  a  verdict,  judgment,  and  execution 
thereon  obtained,  whereby  the  tenant  would  have  been  ousted,  wiifa^ 
out  notice  of  any  proceedings  against  him  {a), — ^Upon  this  notice  to 
die  tenant  in  possession,  and  affidavit  thereof  made,  it  was  usual  for 
the  tenant  in  possession  to  move  the  Court,  that,  as  the  title  of  the 
land  belonged  to  him,  he  might  defend  the  suit  in  the  casual  ejector's 
name,  which  the  Court,  upon  affidavit  of  that  matter,  used  to  grant, 
and  that  the  suit  should  be  carried  on  in  the  casual  ejector's  name, 
the  tenant  in  possession  saving  him  harmless  \  and  then  the  casual 
ejector  was  not  permitted  to  release  errors  in  prqudice  of  the  te- 
aant  in  possession,  as  the  suit  was  carried  on  in  his  name  by  rule  of 
Court ;  and  the  process  for  costs  was  taken  out  against  the  casual 
ejector  who  was  obliged  to  resort  to  the  tenant  in  possession  to  recover 
back  the  same,  and  put  his  bond  of  indemnification  in  suit  upon  his 
refusal  to  pay  them. 

Such  leases  were  to  be  actually  sealed  and  delivered,  otherwise  the 
plaintiff  could  maintain  no  title  to  the  term  (  they  were  also  obliged 
to  be  sealed  on  the  land  itself,  otherwise  it  amounted  to  maintenance, 
by  the  old  law  to  convey  a  title  to  any  one,  when  the  grantor  himself 
was  not  in  possession  [h). 

Such  was  the  original  method  of  proceeding  in  ejectment  when 
the  term  was  first  begun  to  be  recovered ;  but  one  alteration  by  de» 
grees  begat  another,  and  fiction  was  heaped  upon  fiction.  Daring 
the  exile  of  King  Charles  the  Second,  an  entirely  new  mode  of  pro* 
ceeding  was  invented  and  introduced  by  Lord  C.  J.  RoUe^  which  me- 
thod has  been  followed  ever  since  by  the  Courts,  and  is  therefore 
called  the  modern  practice  in  contradistinction  from  the  ancient  one 
just  described  {b). 

Modem  Practice.'^The  new  method  of  proceeding  in  ejectmoift 
depends  entirely  upon  a  string  of  legal  fictions ;  neither  actual 
nor  actual  entry,  is  made  by  the  plaintiff  nor  actual  ouster  by  the 
fendant,  but  all  are  merely  ideal,  for  the  sole  purpose  of  trying  tbe 
litle.    To  this  end,  in  the  proceedings,  a  lease  for  a  term  of  years  ia 

(«}  %  SclL  Pficu  i6s.     -  H)  Ibid.  x63-4* 
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Stated  io  hare  been  made  by  faim  who  chims  title,  to  the  plamtiff, 
who  18  generaU  J  an  ideal,  fictitioue  person,  who  has  no  existence.  In 
this  proceeding,  which  is  the  declaration,  (for  there  b  no  other  pro- 
cess in  this  action,)  it  is  also  stated,  that  the  lessee,  in  consequence  of 
the  demise  to  him  made,  entered  into  the  premises,  and  that  the  de- 
£endant,  who  is  also  now  another  ideal,  fictitious  person,  and  who  is 
called  the  casual  ejector,  s^rwards  entered  thereon  and  ousted  the 
plaintiff,  for  which  ouster  the  plaintiff  brings  the  action.  Under  this 
declaration  is  written  a  notice,  supposed  to  be  written  by  the  casual 
ejector,  directed  to  the  tenant  in  possession  of  the  premises,  in  which 
aotice  the  casual  ejector  informs  the  tenant  of  the  action  brought  by 
the  lessee,  and  assures  him,  that  as  he,  the  casual  ejector,  has  no  title 
at  all  to  the  premises,  he  shall  make  no  defence,  and  therefore  he  ad« 
vises  the  tenant  to  appear  in  Court  at  a  certain  time  and  defend  his 
own  title,  otherwise  he,  the  casual  ejector,  will  sufier  judgment  to  be 
bad  against  him,  by  which  the  actual  tenant  will  inevitably  be  turned 
out  of  possession  (a). 

The  declaration  is  then  senred  on  the  tenant  in  possession,  with 
this  friendly  caution  annexed  to  it,  who  has  thus  an  opportunity  to  de- 
fiend  hb  title,  which  if  he  omits  to  do  in  a  limited  time,  he  is  sup- 
posed to  have  no  right  at  all,  and  upon  judgment  being  had  against 
the  casual  ejector,  the  real  tenant  will  be  turned  out  of  possession  by 
the  sheriff  (i). 

But  if  the  tenant  applies  to  be  made  defendant,  it  is  allowed  him 
upon  this  condition,  That  he  enter  into  a  rule  of  Court  to  confess  at 
the  trial  df  the  cause  all  the  requisites  necessary  to  maintain  the  plain- 
tiff's action,  except  title,  viz.  tiie  lease  of  the  lessor,  the  entry  of  the 
plsuntiff,  the  ouster  by  the  tenant  himself,  who  is  now  made  defendant 
instead  of  the  casual  ejector,  and  (by  a  late  rule  of  Court  {c) )  his  pos- 
session of  the  premises  in  question ;  which  requisites  (except  the  latter), 
as  they  are  wholly  fictitious,  should  the  defendant  put  the  plaintiff  to 
prove,  he  must  of  course  be  nonsuited  at  the  trial  for  want  of  evidence : 
but  by  such  stipulated  confessbns  the  trial  will  stand  solely  upon  the 
merits  of  the  titie  (i). 

Upon  this  rule  being  entered  into,  the  declaration  is  altered  by 
inserting  the  name  of  the  tenant  instead  of  the  fictitious  name  of 
the  casual  ejector ;  and  the  cause  goes  to  trial  under  the  name  of  the 
fictitious  lessee  on  the  demise  of  A.  B.  (the  lessor  or  person  duming 
title,)  against  C.  D.  (the  now  defendant),  and  therem  the  lessor  is 
bound  to  make  out  his  tide  to  the  premises,  otherwise  his  nominal 
lessee  cannot  obtain  judgment  to  have  possession  of  the  land  for  the 
term  supposed  to  be  granted.  But  if  he  make  out  his  tide  in  a  satis- 
factory manner,  the  judgment  is  given  for  the  nominal  plaintiffj  and 

W    S  Sell  PracU  163-4.  (*)  lb.  l64-J.  (0  4  B.  and  A.  196. 
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a  writ  of  pOBsetlioti  goes  in  his  name  to  the  sheriff  to  detitrer  posies- 
sion.  But  if  ffae  now  defendant  fails  to  appear  at  the  trial,  and  w 
confess  lease,  entry  and  ouster,  the  nominal  plainriff  must  then  va^ 
deed  be  nonsuited  for  want  of  proving  these  requisites,  but  jadgmcaot 
will  ftererthekss  in  the  end  be  entered  for  him  against  the  casual 
ejector ;  for  the  condition  on  which  the  tenant  was  admitted  defend- 
ant is  broken,  and  therefore  the  plaindff  is  put  again  in  the  same  si- 
tuation as  if  he  had  never  appeared  at  all.  The  same  process,  theie- 
fbre^  as  would  have  been  had,  provided  no  conditional  rale  had  beca 
made,  must  now  be  pursued  as  soon  as  it  is  broken ;  but  execution 
will  be  stayed,  if  any  landlofd,  after  the  default  of  his  tenant,  applies 
to  be  made  a  defendant,  and  enters  into  the  usual  rule  to  confess  lease, 
entry,  and  ouster  {a)% 

Thus  the  practice  of  sealing  leases  upon  the  premises  (except  in  tke 
case  of  vacant  possession),  and  making  an  actual  entry  (unless  to 
avoid  a  fine),  and  ouster  are  now  dispensed  with,  and  a  more  easy  and 
expeditious  method  is  adopted,  while  the  same  substantial  justice  is 
done  to  the  tenant  in  possession,  by  proper  notice  being  given  him  of 
die  service  of  the  declaration }  nor  is  there  any  hardship  in  compcU 
liug  him  to  confess  lease,  entry,  and  ouster,  for  they  are  mere  formal- 
ities, and  have  nothing  to  do  with  the  merits  of  the  caee.^— The  great 
advantage,  indeed,  which  has  resulted  from  this  fictitious  noode  is, 
that  being  wholly  regulated  by  the  Court,  it  has,  from  time  to  time, 
been  so  modelled,  as  to  answer  in  the  best  manner  every  end  of  justice 
and  convenience  {h). 

An  ejectment,  therefore,  may  be  defined  a  mixed  action,  by  which 
a  lessee  for  years,  when  ousted  of  his  term,  may  recover  possesmo, 
and  damages,  and  costs.  It  is  real  in  respect  of  the  landb^  but  per- 
sonal in  respect  of  the  damages  and  costs  (r). 


Who  may  have  this  Action. 

Possession  gives  the  person  enjoying  it  a  right  against  every  man 
who  cannot  shew  a  better  title ;  the  party  therefore  who  would 
change  the  possession,  must  first  establish  a  legal  tide  to  it ;  for  the 
proceedings  in  ejectment  were  instituted  in  order  ta  try  who  is  enti- 
tled to  the  possession  of  an  estate  on  title  {d). 

In  order  to  establish  such  legal  title,  the  party  must  have  a  right  of 
entry,  or  he  cannot  bring  the  ejectment  %  iov  it  will  not  lie  in  such 
cases,  where  the  entry  of  him  that  bath  right  is  taken  away  by  de- 
scent, discontinuance,  twenty  years'  possession,  or  otherwise  ;  and  on 

(«)  %  SelL  Prict.  164-5.  I  («)  R"^-  ^J*^-  '• 

\h)  lb.  xSj.  I  ((/)  Goodrisht  d.  Balsh  ▼.  Ricb,  7  T.  R.  i37-J> 
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those  things  whereon  an  entry  cannot  in  fact  be  made^  no  entry  Bhall 
be  supposed  by  the  fiction  of  the  parties  (a). 

Therefore^  where  the  assignee  of  a  bankrupt  brought  an  ejectment 
for  part  of  the  bankrupt's  estate  before  the  enrollment  of  the  bank- 
rupt's estate  made  to  him  by  the  commissioners^  he  was  nonsuited  ; 
for  the  assignment  is  by  bargain  and  sale,  which,  under  stat*  27  H.  8. 
<.  1 6.  is  ordered  to  be  enrolled  within  six  mouths  :  and  it  is  enacted 
by  the  stat.  13  £Iiz.  c.  7,  and  ^8  ^.  i.  c.  19.  that  all  the  bankrupt's 
lands,  tenements,  &c.  shall  be  sold  by  deed  indented  and  enrolled  ; 
«o  that  before  enroUnjient,  the  assignees  have  no  legal  title  (a). 

But  in  the  case  4>f  a  common  bargain  and  sale  it  is  otherwise ;  for 
there  the  estate  passes  by  the  contract,  and  is  executed  by  the  statute 
of  Uses ;  whereas  the  commissioners  of  bankrupt  have  a  power  ex« 
pressly  r^ulated  by  statute  (a). 

So,  where  tenant  in  tail  works  a  discontinuance,  as  by  a  fcoffinent 
in  fee,  and  dies,  the  issue  in  tail  cannot  maintain  ihis  action,  for  they 
cannot  enter.  Such  also  is  the  case  as  to  othei^  descents  whkh  toU 
entries  (^). 

The  Stat.  3a  H.  8.  c  a8.  alters  the  common  law,  by  giving  a  right 
of  entry  to  the  Wife  or  her  heirs,  after  the  death  of  her  husband,  who 
had  aliened  lands  and  tenements  of  the  inheritance  of  the  wife :  so 
diat  she  or  her  heirs  may  now  support  this  action. 

So,  by  Stat.  11  iif.  7.  e.  w*  it  is  enacted.  That  if  any  woman  hav- 
ing an  estate  in  dower,  or  for  life^  or  in  tail,  jointly  with  her  bus- 
band,  or  solely  to  her  own  use,  but  cpmbg  from  him>  shall  alien,  dis« 
continue,  &c.  or  suffer  a  recovery,  such  shall  be  void ;  and  the  hus- 
band's heir,  or  he  who  is  entitled  to  the  lands  after  her  death  may 
enter,  and  so  may  maintain  this  action. — ^Underthis  statute,  to  enable 
the  husband's  heir  to  enter  upon  the  lands  of  the  gift  of  the  husband^ 
and  aliened  by  the  wife  against  the  statute,  the  remainder  must  have 
been  limited  to  the  heirs  of  the  husband,  not  to  a  stranger ;  for  the 
statute  ^as  intended  for  the  benefit  of  the  husband  and  his  heira  (r). 

Though  a  good  and  lawful  title  may  subsist  in  the  plaintiff,  yet  he 
may  be  barred  of  his  right  of  entry,  and  therefore  of  his  power  to 
recover  in  this  action,  under  the  stat.  21  J,  i.  c.  i6*  which  enacts^ 
Tliat  no  person  shall  make  an  entry  into  lands,  &c.  but  within  twenty 
years  after  his  right  and  title  shall  first  accrue,  with  the  usual  savii^ 
for  infants,  feme  coverts,  and  persons  insane,  &c. 

Therefore,  if  the  lessor  of  the  plaintiff  is  not  able  to  prove  himself 
or  his  ancestors  to  have  been  in  possession  within  twenty  years  before 
the  action  brought,  he  shall  be  nonsuited. 

This  possession  must  be  an  actual  possession^  not  an  implied  or 
presumptive  possession  merelf  . 

(4)  Ron.  Ej«ct«  J  J.  3  Bl,  Oom.  S^Odr  ;»^£sp.  J      (i)  Lit.  Sect.  S9S' 
N.  P.  430*  1     ( 0  iP«ster  v.  PitfiU.  Cro.  EIi'z. ». 
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Thereforej  in  ejectment  for  mines,  the  possession  of  the  manor  b 
no  eridence  to  avoid  the  statute,  there  being  no  entry  within  twenty 
years  upon  the  mines,  which  are  a  distinct  possession,  and  may  be  a 
different  inheritance  {a). 

So  also,  a  verdict  in  trover  for  lead  dug  out  of  the  mine  is  no  evi- 
dence ;  for  trover  may  be  brought  on  property  without  possesnon  {b). 

So,  the  possession  of  a  manor  is  not  the  possession  of  a  cottage 
built  thereon  \  for  if  it  were,  the  lord  would  luve  a  better  tide  to  that 
than  to  any  other  part  of  his  estate  {b). 

Receipt  for  rent  by  a  stranger  is  no  evidence  of  possession,  so  as 
to  take  it  out  of  him  in  whom  the  right  is,  for  it  is  no  disseisin  with- 
out the  admission  of  him  who  right  has ;  not  even  though  he  made 
a  lease  to  the  tenant  by  indenture  reserving  rent,  unless  he  make  an 
actual  entry.  So,  though  the  tenant  declare  that  he  is  in  possession 
for  the  stranger ;  though  it  may  be  proper  to  be  left  to  a  jury,  espe- 
cially if  the  stranger  have  any  colour  of  title  {h). 

If  a  declaration  in  ejectment  has  been  delivered  within  twen^ 
years,  and  a  trial  had,  whereby  lease,  entry,  and  ouster  has  been  con- 
fessed, if  the  plaintiff  has  been  nonsuited  in  that  action,  and  brings 
another  ejectment  after  the  twenty  years  expired,  the  former  confes- 
sion of  lease,  entry,  and  ouster,  shall  not  be  sufficient  to  save  the 
running  of  the  statute  against  the  plaintiff ^  for  there  must  be  an 
actual  entry  within  twenty  years  {c).    But 

Possession  for  twenty  years  without  interruption  shall  be  a  good 
title  in  itself  to  enable  the  party  to  recover  in  ejectment,  without  any 
other  title :  for  an  uninterrupted  possession  for  twenty  years  is  like  a 
descent  which  tolls  an  entry,  and  gives  a  possessory  right  that  is  suf- 
ficient to  support  this  action  {d).  So  that  though  the  defendant  be 
the  person  who  has  lawful  right  to  the  premises,  yet  he  cannot  jusdfy 
ejecting  the  plaintiff  who  has  had  twenty  years  previous  peaceable 
possession  :  the  possession,  however,  must  be  peaceable  and  uninter- 
rupted ;  for  repeated  trespasses  from  time  to  time  will  not  gain  a  pos- 
session (f  )• 

This  action,  therefore,  will  not  lie  by  the  landlord  for  encroachments 
by  the  tenant  on  the  waste. 

In  such  a  case.  Lord  Kenjm  revolted  at  the  idea  that  the  tenant  could 
make  the  landlord  a  trespasser  \  which,  he  said,  would  unavoidably 
be  the  case,  if  the  landlord  could  recover  in  this  action.  His  lord- 
ship clearly  held,  that  if  a  tenant  inclose  part  of  a  waste,  and  is  in 
possession  thereof  so  bng  as  to  acquire  a  possessory  right  to  it,  such 
indosure  does  not  belong  to  the  landloid ;  but,  if  the  tenant  has  ac^ 


(«)  Rich4.Cul]ca  v.Johnton,  Scr.  11^%, 
(0  Bull.  N.  P.  102^3,4. 
(i)  Ibid.  10a. 


(i)  Eip.  N.  P.  43ft.  Stocktt  V.  80117. 
I  Lrd.  Raymond,  741. 

(«)  Hughes  ▼.  Tnittea  of  Mordca  CkJ- 
lege.  I  Yes.  l88-9. 


Sect.  I.]     Proceedings  therein  at  Common  Law.  36^ 

knowledged  that  he  hdd  such  inclosed  part  of  his  lalidlordi  this 
would  make  a  difierence  (0). 

The  twenty  years'  possession  in  order  to  give  a  title  and  so  bar  an 
ejectment^  must  be  an  adverse  possession :  for  where  it  appears  not  to 
be  adverse,  the  statute  of  Limitations  does  not  run. 

Therefore  where  a  man  made  a  mongage  as  a  collateral  security, 
the  interest  having  been  paid  for  twehty  years  and  more,  the  mort-> 
gagee  was  held  not  to  be  barred  of  bringing  his  ejectment,  though 
the  mortgagor  had  continued  for  that  time  in  possession :  for  their 
titles  being  the  same,  there  was  no  adverse  possession  (h). 

So  also  in  ejectments  by  joint-tenants,  the  possession  of  one  joint* 
tenant  or  coparcener  is  the  possession  of  the  other,  so  as  to  prevent 
the  statute  of  Limintions  from  running  against  the  title  of  either :  and 
if  one  joint-tenant  levy  a  fine,  though  it  sever  the  jointure,  it  does 
not  amoimt  to  an  ouster  of  his  companion  (c)* 

So,  with  respect  to  tenants  in  common,  if  one  of  them  bring  an 
ejectment  agsunst  the  other,  there  must  be  an  actual  ouster  and 
adverse  possession  proved,  in  order  to  bar  the  defendant,  for  though 
one  tenant  in  common  may  disseise  another,  it  must  be  done  by  actual 
disseisin,  and  not  by  bare  perception  of  the  profits  only ;  for,  generally 
speaking,  the  possession  of  the  one  is  held  to  be  the  possession  of  the 
other  (d). 

.Also,  where  two  are  in  possession,  the  law  will  adjudge  It  in  him 
that  hath  the  right :  for  the  statute  never  runs  against  a  man  but  where 
he  b  actually  ousted  or  disseised. 

Where  a  right  of  entry  is  given  in  three  months  after  notice  of 
premises  being  out  of  repair,  acceptance  of  rent  after  three  months 
expired,  does  not  prevent  plaintiff  from  maintaining  ejectment ;  parti- 
cularly if  the  premises  are  not  repaired  at  the  time  of  the  action  being 
brought  (e). 

What  shall  be  deemed  an  actual  ouster,  so  as  to  constitute  an  ad- 
verse possession  in  one  tenant  in  common  against  another,  is  matter 
for  the  consideration  of  the  jury. 

Thus,  thirty-six  years  sole  and  uninterrupted  possession  by  one 
tenant  in  common,  without  any  account  to,  demand  made,  or  claim 
set  up  by  his  companion,  was  held  to  be  sufficient  ground  for  the  jury 
to  presume  an  actual  ouster  of  the  co«tenant,  and  they  did  so  pre- 
sume (/). 

So,  if  upon  demand  by  the  co-tenant  of  his  moiety,  the  other  re- 
fuses to  pay,  and  denies  his  title,  saying  he  claims  the  whole  and  will 


(«)  Doe  d.  Coklou|h  t.  MaUiner.  i  £sp. 
E-490. 

(i)  HatdMr  ▼.  Fineux,  2  Ld.  Raym.  74c. 
W  Ford  w.  Qtty,  SiJk.  s8^. 


(J)  Co.  Lit.  195.  b.  Esp.  N.  P.  431. 

(0  Fiyett  d«  Harris  v.  Jdbeju     i  Esp. 

R-  393. 

(/)  Doc  d.  Fisher  v.  Proiser*  Cowp.  %if» 
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noc  piji  and  continues  in  possession,  such  possession  is  adveiBe  and 
ouster  enough  [a). 

In  ejectments  by  tenants  in  common,  an  entry  by  one  shall  be 
good  for  all,  for  he  shall  be  supposed  to  enter  according  to  his  estate. 
—A  man  cannot  be  disseised  of  an  undivided  moiety ;  and  if  a  man 
be  seised  of  the  whole,  and  makes  a  lease  to  another  of  a  moiety  un- 
divided,  and  a  stranger  ousts  the  lessee,  he  must  bring  his  ejectment 
of  a  moiety,  and  so  if  they  be  both  ousted,  they  mu«t  bring  seveial 
ejectments  {V), 

For,  where  two  persons  claim  by  the  same  title,  there  shall  not  is 
geneml  be  an  adverse  possession  presumed,  so  as  to  toll  an  entry  of 
the  one,  but  the  entry  of  the  other  being  deemed  always  law&i), 
shall  preserve  the  unity  of  the  title  (r). 

Thus,  where  the  defendant  made  title  under  the  sister  of  tbe  lessor 
of  the  plaintiff,  and  proved  that  she  had  enjoyed  the  estate  above 
twenty  years,  and  that  he  had  entered  as  heir  to  her,  the  Court  did 
not  regard  it,  because  her  possession  was  construed  to  be  by  cosnesy, 
and  not  to  make  a  disherison,  but  by  license  to  preserve  die  possessioo 
of  the  brother,  and  therefore  was  held  not  to  be  within  the  intent  of 
-die  statute.  But  had  the  brother  ever  been  in  actual  possessioa  and 
ousted  by  his  sister,  it  would  have  been  otherwise,  £or  then  her  entry 
could  not  possibly  be  construed  to  be  to  preserve  his  possession  (^« 

So,  the  possession  of  one  co-heir  in  gavelkind  is  not  the  possession 
of  the  other,  where  he  enters  with  an  adverse  intent  to  oust  dK 
other  {e). 

Where  lights  had  been  put  out  and  enjoyed  wkhont  intermpiion 
for  above  twenty  years  during  the  occupation  of  the  c^posite  prenusa 
by  a  tenant,  that  will  not  conclude  the  landlord  of  such  opposite 
premises,  without  evidence  of  his  knowledge  of  the  fiictj  which  is  the 
foundation  of  presuming  a  grant  against  him,  and  consequently  will 
not  conclude  a  succeeding  tenant  who  was  in  possession  uader  such 
landlord  from  building  up  against  such  encroaching  lights  (f). 

If  there  be  several  lessors  and  you  lay  the  declaration  quod  dewati* 
rufit,  you  must  shew  in  them  such  a  title  that  they  might  demise  the 
whole ;  and  therefore  if  any  of  the  lessors  have  not  a  legal  intncit 
in  the  whole  premises,  he  cannot  in  law  be  said  to  demise  them  i 
for  it  is  only  his  confirmation^  where  he  is  not  eoncemed  in  in*- 
terest  {g). 

But,  where  one  claims  under  or  through  the  ollidr,  there  dott  be 
no  adverse  possessioa. 

Therefore,  though  if  a  cottage  be  built  in  defiance  of  the  lord  of 


(a)  Doe  d.  FUier  v.  Pfotier.  Co«rp.  2x7. 
(^)  SmUM  ▼,  Ddc.  Hob.  lao.  £sp.  M.P. 
434.    Ford  V.  Grey.    SaUc.  985. 
(c)  Go.  Lie  949^    Ssp.  M.  P.  434« 


(</)  Bull  K.  P.  loa.    Co.  Lk.  %4%.  b. 
(e)  Davenport  v.  Tyrrdl.    z  BL  R.  6jS* 
(/)  Daniel  v.  Moitii.    iBaiC  37^ 
{£)  BuU.  M.  P.  S07. 
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a  manor,  and  qaiet  possession  of  it  has  been  had  for  twenty  years,  it 
seems  it  is  within  the  statute,  and  the  lord  shall  not  recover ;  yet  if  it 
were  built  at  first  by  the  lord's  permission,  or  any  acknowledgment 
had  been  since  made  (though  it  were  a  hundred  years  since),  the  sta- 
tute will  not  run  against  the  lord;  for  the  possession  of  a  tenant  at 
will  for  ever  so  mai^y  years  is  no  disseisin  ;  there  must  be  a  tortious 
ouster  {a). 

Husband  and  wife  may  join  in  a  kase,  without  saying  that  it  was 
by  deed,  though  formerly  held  to  be  neeessaiy  (b). 

A  mortgagee  may  maintain  an  ejectment  in  order  to  obtain  posses- 
sion of  the  mortgaged  premises  or  estate. — ^But  a  distinction  is  to  be 
observed  where  the  ejectment  is  against  the  tenant  holding  under  a 
lease  prior  to  the  mortgage ;  and  where  against  the  mortgagor  hinv- 
self,  or  against  a  tenant  in  possession  under' a  lease  or  demise  made 
subsequent  to  the  mortgage  (p). 

For  where  lands  are  let  for  yeafs  and  afterwards  mortgaged,  the 
tenant's  possession  is  protected,  and  he  cannot  be  turned  out  by  the 
mortgagee  until  his  tenancy  has  been  regularly  determined  by  the  ex- 
piration of  the  lease,  a  notice  to  quit,  or  otherwise ;  but  when  the 
tenant  has  been  lee  into  possession  by  the  mortgagor  subsequently  to 
the  mortgage,  without  the  privity  of  the  mortgagee,  in  such  case  an 
ejectment  may  be  maintained  by  the  mortgagee  without  any  previous 
notice  to  the  tenant,  for  the  mortgagor  has  no  power  either  express 
or  implied  to  let  leases  not  subject  to  every  circumstance  of  the 
mortgage  i  and  therefore  such  lessee  is  a  trespasser  disseisor  and 
wrong  doer,  and  may  be  turned  out  at  any  moment  by  the  mortgagee. 
If  however  the  mortgagee  has  assented  to  such  tenancy,  it  must  then 
be  regularly  determined  before  an  ejectment  can  be  supported  (^). 

In  like  manner,  if  the  mortgagee  assign  the  mortgage,  and  the 
assignee  assigns  to  another,  this  last  assignee  may  maintain  this  action 
for  the  mortgaged  premises  {e). 

A  second  mortgagee  who  tak^s  an  assignment  of  a  term  to  aKend 
the  inheritance,  and  has  all  the  title  deeds,  and  had  no  notice  of  the 
first  mortgage,  may  recover  in   ejectment  against   the  first  mort- 

The  devisee  of  a  term  of  years  may  maintain  ejectment  to  recover 
the  term  devised ;  but  he  must  shew  the  assent  of  the  executor ; 
which  will  be  sufficiently  done  by  proof  of  the  executor  having  paid 
a  certain  sum,  where  the  term  was  devised  to  him  for  life,  he  paying 
to  a  particular  party  such  sum  {g). 


(a)  Bull.  N.  P.  X04. 

{i)  %  C^  61.  £ap.  N.  P.  449. 

(0  Ibid.  435. 

(/)  Kcech  ▼•  Hall.    Doug,  ax,  %%^ 


{e)  Smartle  v.  Williams.     Salic  045* 
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Bttty  in  the  case  of  the  deviae  of  a  frediold,  the  deviaee  may  im- 
mediately and  without  any  possession,  maintain  an  ejectment  for  the 
lands  devised ;  for  after  the  testator's  decease,  jthe  law  casts  the  free- 
hold on  the  devisee:  and  even  should  the  heir  enter  and  die  seised, 
and  a  descent  be  cast,  yet,  it  is  said,  the  devisee  may  enter  (unless 
he  be  barred  by  a  fine  levied  by  the  heir  and  five  years  non-claim)  and 
maintain  an  ejectment  (a). 

Tenant  by  ekgit  may  maintain  this  action  in  order  to  be  put  into 
possession  under  the  ekgU,  of  the  lands  returned  by  the  inquisidon 
before  the  8heriflF(^). 

The  conusee  of  a  statute-merchant  also  may  bring  this  action. 

The  assignees  of  a  bankrupt,  by  virtue  of  the  general  asngnment 
to  them  by  the  commissioners,  are  entitled  to  maint^  ejectment  in 
respect  of  all  leaseholds  (except  for  lives)  belonging  to  the  bankrupt, 
whether  the  same  be  in  his  possession  at  the  time  of  the  bankruptcy, 
or  are  acquired  by  him  afterwards.  But  the  freehold  lands  of  a  bank- 
rupt do  not  pass  by  such  assignment,  but  must  by  the  provisions  of 
13  Eliz.  c.  7.  be  conveyed  by  the  commissioners  by  deed  indented 
and  enrolled ;  and  until  the  enrollment  as  well  as  the  bargain  and 
sale  is  completed,  the  assignees  cannot  maintain  ejectment.  The 
bargain  and  sale  also  only  affects  the  land's  to  which  the  bankrupt  is 
entitled  at  the  time  of  its  execution :  if  he  acquire  any  future  real 
estates,  there  must  be  a  new  baigain  and  sale  to  vest  the  legal  estate 
in  the  assignees  {c). 

The  baxgain  and  sale  to  the  assignees  does  not  relate  to  the  act  of 
bankruptcy,  so  as  to  vest  the  title  in  them  from  that  time ;  but  the 
demise  must  be  after  the  bargain  and  sale  (</)• 

A  sale  by  the  commissioners  of  lands  of  which  the  bankrupt  i$ 
seised  in  tail  by  deed  inroUed,  shall  have  the  same  efiect  to  bar  the 
intail  as  if  a  recovery  had  been  suffered  of  them  by  stat.  21  y.  i.  «•  19. 

/•  12. 

An  award  under  a  submission  to  arbitration,  will  give  a  good  title, 
on  which  to  maintain  this  action  (e). 

If  a  rent-charge  be  granted  to  any  one,  with  a  proviso  that  if  the 
rent  be  in  arrear  it  shall  be  lawful  for  the  grantee,  his  heirs  and  as- 
signs, to  enter  and  hold  the  lands  out  of  which  the  rent-chaige  is 
granted  till  he  shall  be  satisfied  out  of  the  arrears :  this  shall  give  to 
the  grantee  such  an  interest  that  he  may  make  z,  lease  of  the  land  by 
which  he  may  maintain  his  ejectment  (/*)• 


(«)  Co.  Lie  %40,  b. 

(I)  Den  V.  Earl  Abingdon.  Doug.  473. 
BuU.  N«  P.  104* 

(4  Eipatte  PffoiMUboC.  x  Atk.  sjt.  Esp. 
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The  committee  of  a  lunatic  may  bring  an  ejectment ;  but  it  must 
be  in  the  name  of  the  lunatic  $  for  the  committee  is  but  as  bailiff^ 
and  cannot  make  leases  of  the  land  (0). 

An  infant  may  maintain  this  action ;  but  he  must  name  a  good 
plaintiff,  who  may  be  answerable  for  the  costs  (3). 

Executors  may  maintain  ejectment  for  land  let  to  their  testator 
for  yearSf  if  the  testator  be  ousted ;  for  by  stat.  4  E.  c,  <5.  an  action  is 
given  to  executors  for  goods  taken  out  of  their  testator's  possession, 
and  the  act  extends  to  this  case,  because  the  term  itself  is  recovered.— «• 
So,  if  the  executors  themselves  of  the  lessee  for  years  be  ousted, 
tbey  may  have  either  a  special  writ  on  the  case,  or  an  action  of  eject- 
ment  (r). 

The.  administrator  also  of  a  yearly  tenant  as  long  as  the  lessor  and 
lessee  pleased,  may  maintain  an  ejectment ;  for  the  administrator  has 
the  same  interest  in  the  chattel  as  the  intestate  had. — So  if  the  spiri- 
tual court  grant  administration  pendente  Ike,  such  an  administrator  may 
bring  this  action. 

An  alien  cannot  maintain  an  ejectment,  for  he  cannot  take  lands  by 
descent. 

As  to  the  issue  of  aliens,  and  to  children  bom  out  of  the  realm,  it 
is  settled  by  Stat.  25  E,  3.  /.  a.  that  children  whose  fathers  and  mo- 
thers, at  the  time  of  their  birth,  should  be  liege  subjects  of  England^ 
shall  be  inheritable  to  lands  within  the  kingdom,  though  such  chil- 
dren were  bom  out  of  the  kingdom ;  and  by  stat.  7  Ann,  5.  and  4  G. 
2.  /•  4.  all  children  bom  out  of  the  Itegeance  of  the  crown  of  Great 
Britain^  whose  fathers  are  natural-bom  subjects,  shall  be  deemed  na- 
tural-bom aabjects,  and  so  may  inherit  lands. 

It  was  formerly  said,  that  in  order  to  enable  a  corporation  aggre- 
gate to  maintain  ejectment,  it  was  necessary  for  them  to  give  a  letter 
of  attorney  to  some  person  to  enter  and  seal  a  lease  upon  the  land, 
inasmuch  as  they  cannot  enter  and  demise  upon  the  land  as  natural 
persons  can  {d) ;  and  that  therefore  when  a  corporation  aggregate  is 
lessor,  the  plaintiff  ought  to  declare  upon  a  demise  by  deed  ;  but  this 
rule  no  longer  prevails,  and  the  demise  may  now  be  laid  in  the  com- 
mon form  {e). 

So,  a  corporation  sole  may  bring  ejectment :  as  a  bishop  against  the 

copyholders  of  a  manor  belonging  to  the  bishoprick,  for  a  forfeiture 

committed  while  the  see  was  vacant ;  and  th^  lord  of  a  manor  may 

bring  this  aetion  in  the  like  case  (/). 

But  where  a  pauper  had  been  put  in  possession  of  a  cottage  forty 


(tf)  Cockf  V.  Darson.  Hob.  115.  Dnixy 
V.  Fitch.  Hutt.  16.  Knipe  ▼.  Palmer.  %  Wilt. 
13a 

(0  Nokfi  V.  Windhim.  %  Str.  694. 

(0  Esp.  N.  P«  439.  Doe  d.  Shore  t.  Por- 


ter. 3  T.  R.  13.  Co.  Lit.  X99. 

{i)  BuU.  N.  P.  98. 

\e)  Partridfe  ▼.  Ball   X  Ld.  Raym.  136. 
RuD.  Eject.  Z49. 

(/}  Bull.  N.  P.  207.  Esp.  H.  P.  44OU 
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years  ago^  by  the  then  existing  overseers  of  the  poor,  and  had  con- 
tinued in  the  parish  pay,  and  the  cottage  had  been  from  time  to  time 
repaired  by  different  overseers,  till  two  years  ago,  when  the  pauper 
disposed  of  it  to  the  defendant  and  went  away :  yet  it  was  hdd,  that 
the  existing  overseers  could  not  maintain  ejectment  for  it,  having  no 
derivative  title  as  a  corporation  from  their  predecessors,  so  as  to  con- 
nect themselves  in  interest  with  the  overseers  by  whom  the  pauper 
was  put  in  possession,  and  the  pauper  having  done  no  act  to  recognize 
hb  holding  under  the  demising  sets  of  overseers  (^i). 

But  trespass  cannot  be  maintained  against  a  corporation  as  such; 
yet  the  lessor  is  not  without  remedy ;  for  at  any  rate  the  tenancy  may 
be  determined  by  notice  to  the  corporation  served  on  its  officers ;  ^nd 
if,  after  such  determination,  the  cattle  of  any  other  person  be  found 
upon  the  premises  they  may  be  distrained  (b), 

A  copyholder,  if  ejected  by  his  lord,  may  maintain  ejectment 
against  him ;  for  though  he  b  called  a  tenant  at  will,  yet  it  is  ac« 
cording  to  the  custom  of  the  manor,  and  he  cannot  be  put  out  while 
he  performs  his  services  (e). — But  in  such  cases  it  seems  to  be  neces- 
sary that  he  should  be  empowered  either  by  the  custom  of  the  manor 
or  the  licence  of  the  lord,  to  make  a  lease  :  but  even  without  such  a 
power  the  copyholder  can  maintain  ejectment  against  all  persons  but 
the  lord  (rf). 

If  the  heir  apparent  of  a  copyholder  in  fee  surrender  in  the  life- 
time of  his  ancestor  and  survive  him,  the  heir  of  such  surrenderor  b 
not  estopped>  by  that  surrender  of  his  ancestor,  from  claiming  against 
the  surrenderee  {e).  For,  in  order  to  pass  an^  estate  by  surrender,  tk 
estate  must  pass  into  the  hands  of  the  lord,  through  which  it  must  be 
taken ;  and  a  fine  difiers  from  the  case  of  a  surrender ;  for  that  will 
be  good  against  the  heir  by  estoppel,  although  it  passes  no  estate  at 
all :  but  if  a  surrender  be  not  good,  there  will  be  no  estoppel  (/). 

A  party  claiming  copyholds  by  descent  has  as  complete  a  title  with- 
out admittance  as  with  it,  against  all  the  world  but  the  lord(g): 
wherefore  the  court  will  not  grant  a  mandamus  to  compel  the  lord  to 
admit  such  a  copyholder  $  though  generally  the  lord  is  compeUable  bf 
mandamus  or  decree,  to  admit ;  as  in  case  of  a  surrender  {b). 

And  where  the  lord  of  a  manor,  by  copy  of  court-roll,  granted  A. 
the  reversion  of  certain  premises  then  in  his  tenure,  to  have  and  to 
hold  to  jS.  for  lus  life,  immediately  after  the  death  of  ^.,  it  was  held 
that  B,  mighty  on  the  death  of  A.^  maintain  an  ejectment,  although 


(tf)  Doe  ▼.  Clarke.  14  East's  R.  488. 
(h)  Doe  d.  Earl  of  Carlisle  ▼.  Woodman. 
8  East,  a»8. 
(c)  Goodwin  ▼.  Longhurst.  Cro.  Elis.  ^^$. 
(i)  Spark's  Case.  Ibid.  676. 
(c)  Goodtitle  d.  Faulkner.  3  T.R.  365. 


(/)  Taylor  ▼.  Philips,  i  Ves.  M9. 

(g)  Rex  V.  Rennetc.  a  T.  R.  197.  Rci  ▼. 
Bow.  X  Wiis.  a83.< 

(A)  Vaugban  d.  Atkins  ▼.  Atkins,  5  Boit, 
2765-87. 
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he  had  never  been  admitted,  he  having  acquired  a  perfect  legal  title 
b]r  the  grant  without  admittance  (a),- 

So,  a  vtridow  entitled  to  her  free-bench  may  maintain  this  action 
before  admittance ;  for  it  comes  out  of  the  estate  of  the  husband : 
and  it  is  a  customary  right,  nomine  dotis,  and  so  declared  by  Bracton  [b). 
Bat  in  the  case  of  surrender,  no  complete  title  vests  in  the  surren- 
deree till  admittance,  for  till  then  it  remains  in  the  surrenderer :  and 
if  he  die,  it  is  so  much  in  him  th%t  his  heir  may  maintain  eject- 
ment (r). 

If,  however,  a  surrender  be  made,  the  admittance  shall  relate  to 
that  time,  so  that  the  surrenderee  may  recover  on  a  demise  laid  be* 
tween  the  time  of  surrender  and  admittance  {d). 

For 'there  is  no  rule  better  founded  in  law,  reason  and  convenience 
than  this.  That  all  the  several  parts  and  ceremonies  necessary  to  com- 
plete a  conveyance  ffhall  be  taken  together,  as  one  act ;  and  operate 
from  the  substantial  part  by  relation :  thus,  livery  relates  to  the  feoff- 
ment ;  inroliment  to  the  bargain  and  sale ;  a  recovery  to  the  deed  that 
leads  to  the  use ;  so  admittance  shall  relate  to  the  surrender,  espe- 
cially when  it  is  a  sale  for  a  valuable  consideration  (f). 

Where  a  copyholder  dies,  and  the  lord  seizes  the  land,  and  the  heir 
brings  an  ejectment  for  the  seizure,  the  heir  must  shew  that  he  has 
tendered  himself  to  be  admitted  at  the  lord's  court :  or  that  the  lord 
has  dispensed  with  such  tender.  And  where  it  appeared  that  the 
steward,  upon  the  application  of  the  copyholder  out  of  court>  had 
refused  to  admit  him ;  this  was  held  a  sufficient  excuse  (/*). 

If  a  sheriff  sell  a  term  under  a  writ  oi  fieri  facias ^  which  is  after- 
wards set  aside  for  irregularity,  and  the  produce  of  the  sale  directed 
to  be  returned  to  the  termor,  the  termor  cannot  maintain  ejectment 
to  recover  his  term  against  the  vendee  under  the  sheriff  (^). 


For  what  this  Action  will  lie. 

An  ejectment  will  lie  for  nothing  of  which  the  sheriff  cannot  de- 
liver possession  under  an  execution :  therefore  it  will  not  lie  for  in- 
corporeal hereditaments,  as  a  rent,  common  per  cause  de  vicinage^  which 
is  a  mere  permission,  or  other  thing  lying  in  grant,  qudt  neque  tangi^  nee 
videri  possunt  (A). 


{a)  Roe  d.  Coth  v.  Loveless,  a  B.  &  A.  453. 

(^)  Jurdea  v.  Stone.  Hutt.  18.  Howard  v. 
Bartlet.  Hob.  1 81.  A  Danv.  Abr.184.  Warde 
T.Wardc.  Ambl.  299. 

{c)  Wilson  V.  WeddtlL  Yclv.  144.  Bull. 
N.  P.  108.  Roe  d.  Jcffcrcys  v.  Hicks.  %  Wils. 
13.  Graham  v.  Sime.  x  East's  R.  632.  Doe 
d.  Tarrant  ▼.  HcUier.  3  T.  R.  x6a-z69. 
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(<0  Holdfast  d.  Woollams  v.  Clapbani.  z 
T.  R.  600. 

(*)  Vaughan  v.  Atkins.    5  Burr.  1765- 

87. 
(/)  Doe  d.  Burrcll  ▼.  Bellamy.  2  M.&  S.  87* 
(g)  Doe  d.  Emmett  v.Thorn.  i  M.  &  S.  425. 
<4)  Bull,  N.  P.  99, 
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But  it  will  lie  for  common  appendant  or  appurtenant,  for  the  she- 
riff by  giving  possession,  of  the  land  gives  possession  of  the  com* 
mon  {a). 

The  Stat.  32  H.  8.  c.  57.  enacts.  That  .where  any  person  shall  have 
an  estate  of  inheritance  in  tithes  or  other  spiritual  profits  which  shall 
be  in  lay  lands,  he  may  maintain  an  ejectment  or  other  action  for 
them. — ^This  action  is  now  allowed  where  the  tithes  are  in  the  hands 
of  the  .clergy  [b). 

An  ejectment  lies  for  small  tithes  :  therefore  the  action  has  been 
adjudged  to  lie  for  wool,  being  tithe  ;  and  by  the  same  reason  for  an 

«gg  (0- 

An  ejectment  will  lie  by  the  owner  of  the  soil  for  land,  subject  to 
a  passage  over  it,  as  the  king's  highway  :  for  the  king  has  nothing  bot 
the  passage  for  himself  and  his  people,  but  the  freehold  uid  all  pro> 
fits  belong  to  the  owner  of  the  soil ;  so  do  all  trees  upon  it,  aiki  mines 
under  it  \  therefore  the  owner  may  carry  water-pipes  under  it  (d). 

But  it  shall  be  recovered  subject  to  the  easement  \  which  the  owner 
may  get  discharged  by  a  writ  of  ad  quod  damnum  {d). 

An  ejectment  for  a  manor,  generally,  is  bad,  without  expiessbg  the 
number  of  acres  for  services  belonging  to  the  manor  {e). 

An  ejectment  will  lie  for  a  church ;  but  it  must  be  demanded  bj 
the  name  of  a  messuage.  In  this  case,  it  was  said,  that  the  curaie 
may  have  a  rule  to  defend  quoad  a  right  of  entry  to  perform  divine 
service ;  but  that  case  has  been  over-ruled  (/)• 

So  an  ejectment  for  «  a  certain  place  called  the  vestry  in  DP  vai 
held  well  enough  {g). 

Thi^  action  lies  for  an  orchard  ;  which  may  be  demanded  in  the 
precipe  ^her  by  that  name,  or  by  the  name  of  a  garden  {b). 

So,  it  lies  for  a  stable,  and  a  cottage  (t )• 

It  seems  to  be  the  better  opinion,  that  an  ejectment  will  not  lie  fix 
a  close,  and  that  giving  it  a  particular  name  will  not  make  it  suffi- 
ciently certain  for  the  sheriff  to  be  able  to  deliver  it :  So  it  will  not  lie 
for  "  a  piece  of  land"  (4). 

Nor  for  the  third  part  of  a  close,  or  fourth  part  of  a  meadow,  widh 
out  settiiig  forth  the  particular  contents  or  number  of  acres  i  and  such 
number  should  be  stated  with  certainty,  and  not  by  estimation ;  also 
the  nature  of  the  land,  as  whether  meadow,  pasture,  arable,  f^c.  should 
be  mentioned  (/). 


(a)  Bull.  N.  P.  99. 

{p)  £sp.  N.P.  428. 

(c)  Cafliell  V.  Claverbg.  a  LdL  Raym.  789. 

(^  Goodtitle  d.  Chester  v.  Alker.  x  Burr. 

133  Ma- 

{e)  Esp.  N.  P.  4a8. 

(/)  Esp.  N.  P.  448.     HilUngswortt  v. 
Brewster.  Salk.  256. 


{£)  Hutchinsra  V.  Puller.  3  Lev.  95,96. 

{h)  Wright  ▼.  Wheatky.  Cro*  Elk.  854- 
Royston  v.  EcdestoD.  Cro,  Jac.  654. 

(i)  Run.  Eject,  xas. 

(i)  Ibid.  Knight  ▼.  Syms.  SaJL  «54> 
Wykes  V.  Sparrow.  Cro.  Jac  43Jf. 

(/}  Run.  Eject.  223, 
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« 

But  for  a  close  called  D»  containing  three  acres  of  land,  was  held 
well  enough;  for  <<  land/'  signifies  arable  land ;  therefore  both  quan- 
tity and  quality  were  specified.  The  cases,  however,  on  this  point 
are  contradictory  {a). 

Ejectment  for  «  a  messuage  or  tenement"  is  too  uncertain ;  the 
word  "tenement''  being  of  more  extensire  signification  than  the  word 
<<  messuage ;"  consequently  it  is  uncertain  what  is  demanded  by  the 
ejectment*  For  the  same  reason  it  has  been  held  that  ic  will  not  lie 
for  a  tenement  only  (3). 

Therefore,  where  in  ejectment,  the  plaintiff  declared  of  "  one  mes- 
suage or  tenement"  and  had  a  verdict ;  it  was  moved  in  arrest  of 
judgnient,  because  an  ejectment  will  not  lie  of  a  tenement;  and 
<<  messuage  or  tenement"  is  so  uncertain  that  the  sheriff  cannot  tell  of 
what  he  shall  give  possession ;  for  a  tenement  may  be  of  an  advow- 
son^  a  house  or  land  of  any  kind.  WUmot,  C.  J. — ^To  be  sure  there 
are  many  old  cases,  where  judgments  in  ejectments  have  been  arrested 
for  this  supposed  uncertainty;  but  I  do  not  recollect  any  very  mo- 
dem case:  There  was  a  late  case  in  B.  R.  where  the  declaration  was 
of  a  messuage  and  tenement,  and  that  Court  gave  leave  to  strike  out 
the  words  <<  and  tenement,"  and  to  proceed  for  the  messuage.  I 
think  <<  a  mesuage  or  tenement,"  in  common  parlance,  means  a  mes- 
suage :  and  at  this  time  of  day,  no  mortal  imagines  that  a  tenement 
means  any  thing  but  a  dwelling-house,  for  by  long  use  it  has  acquired 
that  definite  signification. — Hesitante  euridi  a  rule  was  made  to  shew 
cause  why  judgment  should  not  be  arrested  (r). 

This  matter  came  on  again,  and  was  debated  by  counsel  on  both 
sides :  when  the  Court  seemed  inclined  tp  get  over  this  objection  if 
possible  and  took  further  time  to  consider,  until  the  last  day  of  the 
term :  \^Note^  It  was  first  before  the  Court  on  the  second  day  of 
Term.]  but  at  last  they  thought  themselves  bound  by  the  cases  cited, 
and  (against  their  inclination)  arrested  the  judgment. 

But  it  is  questionable,  whether  the  reason  on  which  the  objection  is 
founded,  ought  at  present  to  prevail ;  inasmuch  as  the  sheriff  now  de- 
livers possession  of  the  premises  recovered,  according  to  the  direction 
of  the  plaintiff  himself  (rf). 

An  ejectment  for  a  messuage  and  tenement  has  been  held  good  after 
verdict  {e). 

So,  a  messuage  or  tenement,  with  other  words  expressing  its  mean- 
^^Z^  ^  good \  as  a  "  messuage  or  tenement  called  the  Black  Swan;* 
for  the  addition  reduces  it  to  the  certainty  of  a  dwelling-house  (/). 

So,  for  a  messuage  or  burgage  in  H.  is  good  ;  because  they  signify 


{a)  Run.  Eject.  123. 

(^}  Run.  Eject.  134.  Wood  V.Payne.  Cro. 
£Hz.  186.  Doe  d.  Bndthaw  v.  Plowman.  X 
Bastes  R.  441. 

(0  Doc  d.  Welch  V.  flood.  3  Wils.  23. 


(</)  Run.  Eject.  ZI4. 

(«)  Doe  d.  Stewart  V.  Denton,  i  T.  R.  11. 

(/)Cople8ton  V.  Piper,  x  Ld.  Raym.  191, 

Massey  v.  Rice.  Cowp.  Jjo.  Run.  Bjcct.  125, 
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the  same  thing  in  a  borough.-^o,  for  a  messuage  or  dwelling-bottsc*, 
for  they  are  synonymous  terms  {a). 

So,  ejectment  for  a  house  is  good  ;  but  it  is  said  that  in  the/r^^ 
it  ought  to  be  demanded  by  the  name  of  <'  a  messuage  (b)" 

So,  ejectment  lies  for  part  of  a  house ;  as  of  a  chamber  in  a  houses 
or  of  one  room  in  a  house  (r). 

But  an  ejectment  of  a  kitchen  was  determined  to  be  bad ;  for  though 
the  word  be  well  understood  in  common  parlance,  yet  because  any 
chamber  in  a  house  may  be  applied  to  that  use,  the  sheriff  hath  not 
certainty  enough  to  direct  him  in  the  execution ;  and  the  kitchtn  majr 
be  changed  between  judgment  and  execution  (r). 

The  courts  have  long  discontinued  the  rules  which  gwan  the 
pracipey  and  allow  many  things  to  be  recovered  in  this  action,  which 
cannot  be  demanded  in  that  writ.     Indeed  it  has  repeatedly  been  de- 
termined that  such  precise  certainty  is  not  requisite  in  ejectment)  as 
in  zpracipe  quod  reddat  i  in  which  it  is  necessary  to  describe  the  lands 
demanded,  once  at  least,  with  certainty  and  precision,  that  dx  de- 
fendant may  know  what  he  is  to  defend.     Even  in  that  proceeding) 
whenever  the  term  used,  either  in  respect  to  quantity  or  qualitj,  was 
sufficiently  certain  and  notorious  to  answer  that  purpose,  it  was  good, 
though  not  particularly  named  in  the  Register. — Of  late  years  many 
things  have  been  improved  by  art,  which,  having  required  new  appel- 
lations,  are  now  not  only  perfectly  understood  by  the  law,  but 
familiar  to  common  understanding,  though  not  to  be  found  in  ancient 
law-books.    Words  and  names  are  arbitrary:  and  as  men  contracted 
by  such  new  appellations,  it  was  but  reasonable  to  permit  the  remedy 
to  follow  the  nature  of  the  contract.     Indeed,  whilst  ejectments  were 
compared  to  real  actions,  and  arguments  were  drawn  by  analogy  from 
them,  they  were  of  course  fettered :  and  this  was  very  much  the  case, 
till  after  the  rcign  of  James  the  First.  But  of  later  times  an  ejectment 
has  been  considered  with  more  latitude  and  greater  liberality,  ^  ^ 
fictitious  action  to  try  titles  with  more  ease  and  dispatch,  and  with 
less  expence  to  the  parties  [dy 

Even  formerly  an  ejectment  would  He  for  a  hop  yard.— So,  for 
aldercarr,  a  provincial  term  well  known  in  NorfM^  where  it  signifies 
land  covered  with  aiders.^ — In  Torhhire^  it  is  common  to  bring  this 
action  for  cattle-gates,  agreeable  to  which,  it  has  been  held,  than  an 
ejectment  will  lie  for  a  beast-gate;  a  term  used  in  SuffM  to  denote 
land  and  common  for  one  beast.  A  cattle-gate  is  a  distinct  thing 
from  aright  of  common;  it  passes  by  lease  and  release;  cannot  be 
devised  but  according  to  the  statute  of  Frauds  ;   and  has  been  decided 


{a)  Copleston  v.  Piper.  I  Ld.  Raym.  191. 
MasSey  v.  Rice.  Oowp,  350.  Run.  Eject.  IS5. 
(^)  Ibid  122. 


(e)  SuUivane  v.  Seagrave.  %  Str,  695.  R« 
d.  Saul  V.  Dawson.  3  Wib.  49* 
{d)  Run.  Eject.  i%6» 
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to  be  a  tenement,  within  stat.  13  isf  14  C.  2.  r  12.  for  the  purpose  of 
gaining  a  settlement  (/i). 

Where  an  ejectment  was  brought  for  a  croft  and  an  acre  of  meadow, 
the  plaintiff  had  a  verdict,  and  a  special  judgment  for  his  acre  of 
meadow,  releasing  the  costs  and  damages  for  all  \  for  he  was  allowed 
his  costs,  because  by  the  judgment  he  had  a  just  cause  of  suit  against 
the  defendant. 

So,  this  action  will  lie  for  fifty  acres  of  furze  and  earth,  and  fifty 
acres  of  moor  and  marsh  (^}. 

It  lay,  also,  for  so  many  acres  of  bog  in  Ireland^  where  that  word 
has  but  one  signification!  and  comprehends  only  one  sort  of  land. — 
So,  it  will  lie  for  mountain  in  Ireland^  because  the  word  mountain  is 
rather  a  description  of  quality  than  the  situation  of  the  land.  So,  for 
^  a  quarter  of  land,"  in  Ireland^  for  it  may  be  a  term  as  vfizVi  known 
there  as  mountain  is :  and  that  the  Courts  here  will  intend  (c). 

An  gectment  may  be  brought  for  ten  acres  of  wood  and  ten  of 
underwood;  for  they  are  of  different  natures;  and  even  if  otherwise 
bispetitum  is  no  objection  in  an  ejectment  (r). 
•  Whether  it  will  lie  for  a  fishery  seems  rather  doubtful ;  the  old  cases 
are  against  it  \  but  the  more  modern  opinion  inclines  to  support  the 
action  (r).  For  though  an  ejectment  de  piscarid  in  such  a  river  has 
been  holden  iH,  and  the  action  will  not  lie  pro  quodam  rivulo^  sive 
aqua  cursu  called  D.  because  it  is  impossible  to  give  execution  of  a* 
thing  that  is  transient  and  always  running;  the  doubt  seems  to 
apply  merely  to  the  name  by  which  it  is  recoverable,  for  an  assize 
will  certainly  lie  for  a  piscary,  and  there,  is  no  doubt  that  a  fishery  is  a 
tenement ;  trespass  will  lie  for  an  injury  to  it,  and  it  may  be  recovered 
in  an  ejectment ;  and  where  a  fishery  is  demised,  it  will  be  presumed 
that  the  soil  passed  along  with  it  (</). 

But  it  lies  for  a  boilary  of  salt ;  for  that  is  not,  like  a  piscary,  trans- 
ient and  running,  but  the  water  is  fixed  within  a  certain  space  and 
may  be  taken  to  be  part  of  the  soil ;  and  by  the  grant  generally  of  a 
boilary  of  salt,  tJie  soil  itself  passes  (^). 

So  also  an  ejectment  will  lie  for  a  coal-mine,  for  it  is  not  to  be 
considered  as  a  bare  profit  apprender^  but  as  comprising  the  ground  or 
soil  itself,  which  may  be  delivered  in  execution ;  and  though  a  man 
may  have  a  right  to  the  mine  without  any  title  to  the  soil,  yet  the 
mine  being  fixed  in  a  certain  place,  the  Sheriff  has  a  thing  certain 
before  him  of  which  he  can  deliver  possession  (/). 

The  owner  of  the  fee  granted  to  A.^  his  partners,  fellow-adven- 
tarers,  i^c.  free  liberty  to  dig  for  tin  and  all  other  metals,  throughout 


(«)  Run.; Eject.  ia6. 

Ifi)  CoQDor  V.  West.  5  Burr.  267). 

(0  Run.  Eject.  xa8,  &c. 

\i)  The  King  v.  Old  Arlecford.  1  T.R. 


361. 

(«)  Run.  Eject.  131. 

(  /)  Commyn  v.  Kineto.  Cro.  J«c.  X J0« 
Conya  v.  Whcadey,  Noy.  i%u 
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certain  lands  therein  described,  and  to  raise,  make  merchantable^  and 
dispose  of  the  same  to  their  own  use,  and  to  make  adits,  Vc,  neces- 
sary for  the  exercise  of  that  liberty,  together  with  the  use  of  all 
waters  and  water-courses,  excepting  to  the  grantor,  liberty  for  driv- 
ing any  new  adit  within  the  lands  thereby  granted,  and  to  conrey 

.  any  water*course  over  the  premises  granttd,  habendum  for  tweoty- 
one  years  \   covenant  )>y  the   grantee  to  pay  one-eighth  share  of 

aU  ore  to  the  grantor,  and  all  rates,  taxes,  &f  c,  and  to  work  efiectoal- 
ly  the  mines  during  the  term*,  and  then,  in  failure  of  the  perform- 
ance of  any  of  the  covenants,  a  right  of  re-entry  was  reserved  to  the 
grantor :  held  that  this  deed  did  not  amount  to  a  lease,  but  contained 
a  mere  licence  to  dig  and  search  for  minerals,  and  that  the  grantee 
could  not  maintain  an  ejectment  for  mines  lying  within  the  li- 
mits of  the  set,  but  not  connected  with  the  workings  pf  the  gran** 
tee  [a). 

An  ejectment  for  a  water*course  or  str€;am  of  water  is  ill,  for  pos- 
session of  it  cannot  be  delivered :  it  should  be  of  so  much  <'  land 
covered  with  water*'  (3). 

This  action  lies  for  the  first  crop  \  for  the  first  grass,  primi  ionmri^ 
is  the  best  profit  of  the  property,  wherefore  he  who  has  it  is  esteemed 
the  proprietor  of  the  land  itself,  till  the  contrary  be  p^ved  {c). 
•  So  an  ejectment  lies  for  herbage  $  herbage  being  the  most  signal 
profit  of  the  soil,  and  the  grantee  having  at  all  times  a  right  to  enter 
and  take  it  [d). 

So,  it  should  seem,  this  action  would  lie  for  the  hay-grass  and 
aftermath  of  a  meadow  ;  for  the  same  reason  (e). 

So,  it  will  lie  for  a  sheep-walk ;  as  pro  pasturd  centtim  mum,  ^^ 
is,  as  much  land  as  will  feed  one  hundred  sheep  (/)• 

But  it  will  not  lie  for  pannage ;  that  not  being  the  immediate  pro- 
duce of  the  soil  itself,  but  merely  the  masts  that  fall  from  the  trees, 
on  which  the  swine  feed  (/)• 

An  ejectment  lay  at  common  law  for  a  rectory,  which,  consisting  of 
a  church,  glebe  lands  and  tithes,  has  been  said  to  resemble  a  nianori 
the  church  being  compared  to  the  man8ion<*house,  the  glebe  laiid$  to 
the  demesnes,  and  the  tithes  to  the  services. 

Chapels  having  become  lay  inheritances,  are  recoverable  in  eject- 
ment like  other  lay  estates ;  a  chapel  should  however  be  demanded  by 
the  name  of  a  messuage. 

Ejectment  will  not  lie  for  encroachments  on  the  wasie,madeby  the 
tenant. 

On  a  lease  of  ground  to  build  on,  if  the  building  correspond  with 
the  abuttals,  though  they  do  not  with  the  measured  distance,  as  set 


(a)  Dec  d.  Hanky  v.  Wood.  ft.B.&  A.  724. 
(h)  £ip.  N.  P.  448.  ChallenorT.Thomis. 
Yelv.  143. 
(r)  Ward  V.  Pettifcr.  Crc.  Car.  36». 


(d)  Wheeler  ▼.  Toulson.  Hard.  33^ 
(0  Rex  V.  Inhabca.  of  Stoke.  4T.  R*  451' 

(/)  Run.  Eject.  132* 
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dit  in  the  kase,  if  the  lessor  has  seen  the  progress  of  the  building 
without  objection  maKle»  he  shall  not  be  allowed  to  claim  the  part  in- 
closed upon,  but  his  acquiescence  shall  be  presumed  {a). 

So,  where  a  man  suffers  another  to  build  on  his  ground  without 
setting  up  m  right  title  till  afterwards,  a  court  of  equity  will  oblige  the 
owner  to  permit  the  person  building  to  enjoy  it  quietly  {b). 


Of  the  Action  of  Ejectment^  where  the  Tenant  is  in  Posses^ 

sion» 

As  the  old  mode  of  proceeding  must  be  adhered  to  in  very  few 
cases,  we  have  noticed  those  cases  under  a  separate  head ;  conceiving 
that  plan  to  be  more  perspicuous,  than  introducing  them  incidentally 
in  treating  of  that  part  of  the  subject  which  regards  the  modern  me- 
thod of  carrying  on  the  action. 

Having,  therefore,  concisely  stated  the  general  principle  and  prac* 
tice  of  this  action,  and  enumerated  the  cases  in  which,  and  the  things 
for  what,  it  lies,  we  proceed  more  particularly  to  consider  the  present 
practice  in  common,  and  indeed  with  the  exception  mentioned,  in  all 
£ases. 

The  cases  that  more  immediately  apply  to  the  subject  of  this  work^ 
are  those  in  which  a  landlord  is  compelled  to  have  recourse  to  this 
remedy  in  consequence  of 

I  St,  His  tenant  holding  over  without  his  permission  and  against 
his  consent  after  the  term  has  expired  by  effluxion  of  time :  for  a  man 
may  come  in  by  rightful  possession  and  yet  hold  over  adversely  with- 
out a  title,  and  if  he  does,  such  holding  over,  under  circumstances, 
will  be  equivalent  to  an  actual  ouster  {e), 

2dly,  His  tenant  determining  the  lease  by  non-payment  of  rent,  or 
non-performance  of  covenants,  where  a  right  of  re-entry  and  forfeiture 
are  conditioned  on  the  breach  of  them. 

In  these  cases  the  modern  method  of  proceeding  prevails,  for  the 
nature  of  which  we  refer  the  reader  to  the  introductory  part  of  this 
title. 

The  proceedings  in  the  Court  of  Eling's  Bench  may  be  either  by  bill 
or  original,  but  the  latter  mode  is  preferable,  as  no  writ  of  error  can 
be  brought  thereon  except  in  Parliament.— In  the  Common  Pleas  they 
are  always  by  original  {d). 

The  declaration  and  notice  are  the  first  process,  no  writ  being  sued 
out  (d). 

Ejectment  being  a  local  action,  the  venue  must  be  laid  in  the  county 


(«)  Run.  Eject.  049. 

(^)  East  India  Company  v.  Vincent*  %  Atk. 
83,    Stilts  T.  Cowper.  3  Atkt  694. 


(e)  Doe  d.  Fisher  v.  Proaser.  Cowp.  ai7- 
(tt)  %  Sell.  Praa.  x68. 
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in  which  the  premises  are  sitaate.  Proceedings  being  inr&n^k 
effect  of  the  judgment  cannot  be  had^  if  the  venue  be  laid  in  a  wnxf 
place.  Possession  is  to  be  delivered  by  the  sheriff  of  the  county,  and 
as  trials  in  England  are  in  particular  counties,  the  officers  aTCCoaaty 
officers ;  the  judgment  therefore  could  not  operate,  if  die  acdoawen 
not  laid  in  the  proper  county  (a). 

But  the  premises  being  laid  to  be  in  Famham^  and  proved  ts  be  m 
Fambam  Royal^  is  not  a  fatal  variance^  unless  it  be  shewn  that  thot 
are  two  Famhams  (i). 

As  the  plaintiff  must  recover  by  the  strength  of  hb  own  utk,  k 
must  shew  a  good  and  subsisting  one  at  the  time  of  the  qectocnt 
brought,  and  therefore  though  the  plaintiff  by  the  new  metbod  of 
proceeding  is  not  obliged  to  make  an  actual  entry,  or  a  real  lease,  ;et 
he  must  lay  the  commencement  of  the  supposed  lease  in  his  dedan- 
tion  preceding  the  ouster  and  ejectment  of  the  defendant ;  beaQsetk 
wrong  complained  of  by  the  plaintiff  is,  that  the  defendant  eotottl 
upon  his  possession,  which  he  hath  title  to  by  virtue  of  the  dem 
mentioned  in  the  declaration;  therefore,  if  the  ejectment  and oqskt 
should  be  laid  before  the  commencement  of  the  lease,  though  stch 
ouster  be  wrong,  yet  the  plaintiff  ought  not  to  complain  of  it)fo^>^ 
was  no  wrong  to  him,  inasmuch  as  by  his  own  shewing  it  was  to 
before  his  title  commenced  (r). 

The  word  «  from,**  and  the  words  "  from  the  day  of  the  date' « 
held  to  import  either  inclusively  or  exclusively,  so  as  to  gire  efiectu) 
the  deed,  and  to  support  the  intention  of  the  parties  [i). 

But  where  possession  had  been  demanded  on  the  jih  of  (k^^ 
the  defendant,  who  had  been  tenant  at  will  to  the  lessor  of  the  ^ 
tiff,  and  an  ejectment  was  brought,  and  the  demise  was  laidootbe 
ist  of  October^  it  was  adjudged  that  the  plaintiff  could  not  recover,  o^ 
tenancy  not  having  been  determined  until  after  the  day  of  the  dcsuse 
in  the  declaration  (e). 

In  ejectment  on  the  demise  of  an  heir  by  descent,  the  demise  ^ 
laid  on.  the  day  the  ancestor  died,  and  held  well  enough  after  vcrtfict', 
for  as  to  the  fraction  of  a  day,  a  fiction  of  law  may  heal,  but  shallot 
hurt  (/). 

So,  where  the  ejectment  was  brought  by  a  posthumous  son,  and  toe 
demise  laid  from  the  time  of  his  father's  death.  Lord  Hardvuii  in- 
clined to  think  that  it  was  good,  and  that  the  defendant  wooid  K 
estopped  to  say  he  was  not  born  at  the  time  of  the  demise  I^d,  bf 
Stat.  lo  y  1 1  JT.  3.  c.  16  {g). 


(a)  Anon.  6  Mod.  %%%•  Mostjrn  ▼.  Fa- 
brjgas.  Cowp.  x6x.  176. 

(f)  Doe  d.  Toilet  ▼.  Salter.  13  £an*s  R.  9. 
(c)  £sp.  N.  P.  444*    Run.  Bject.  1x4. 
{/)  Pugh  V.  Duke  of  Leeds.  Cowp.  7x4. 


(0  GoodtJtle  d.  GaUaway  v.  Herfx^-  ^^• 
R.  680. 

(/•)  Roe  d.  Wrangham  v.  Hersey*  3 

(g)  BuIL'N.  P.Z05. 


Vi^ 
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Te  a  tenancy  of  glebe  lands  expired  on  December  25  ;  and  on 

'  7  followingi  a  sequestration  was  read  in  the  church ;  the 

Mowed  to  recover  in  an  ejectment  laying  the  demise  be- 

h  of  December  and  the  17th  of  January^  although  no 

1  could  issue  \  for  at  the  time  of  the  demise  he  had 

vary  to  lay  any  day  certain  upon  which  the  plaintiiF 
sufficient  to  lay  a  demise  after  the  title  accrues,  and 
.ii  general  <<  that  he  afterwards  entered/'  &c.  for  so  are  the 
uents  [b). 

The  declaration  should  state  the  ejectment  by  the  defendant  to  have 
been  done  subsequent  to  the  date  of  the  supposed  lease  made  to  him 
by  the  lessor  of  the  plaintiff;  for  otherwise  the  ejectment,  which  is 
the  injury  complained  of,  would  precede  the  time  at  which  the  plain- 
tiff's title  accrued,  so  that  there  could  be  no  cause  of  action. 

But  though  such  be  the  proper  form  of  declaring,  yet  this  being  a 
fictitious  action,  it  is  not  fatal  if  laid  otherwise ;  for  in  cases  that  have 
occurred  where  the  ejectment  was  laid  prior  in  point  of  time  to  the 
demise,  yet  the  Court  held  it  good  {e). 

Thus,  in  ejectment  the  plaintiff  declared  upon  a  lease,  dated  ist 
February  1 742,  to  hold  from  the  8th  of  January  hcioxt^  that  after- 
wards viz,  28th  of  January  1742,  the  defendants  ejected  him. — It  was 
insisted  for  the  defendants,  that  the  ejectment  was  laid  to  be  before 
the  plaintiff's  title  under  the  lease,  which  was  not  made  till  ist 
February t  and  i  Sid,  7.  was  cited  ;  but  it  was  holden,  that  the  day  of 
the  ejectment  being  laid  under  a  viz.  was  surplusage,  and  that  <<  after- 
wards" should  relate  to  the  time  of  making  the  lease,  and  then  all 
would  be  well  enough,  and  the  plaintiff  had  a  verdict  (J). 

For  the  plaintiff  need  not  mention  in  his  declaration  any  particular 
day  of  the  ouster,  provided  it  appears  to  be  subsequent  to  the  term 
commenced,  and  before  the  action  be  brought ;  though  in  the  prece- 
dents a  day  certain  is  always  laid  (e). 

In  the  case  of  an  ejectment  to  avoid  a  fine,  however,  an  actual 
entry  is  necessary ;  and  the  plaintiff  cannot  lay  his  demise,  or  recover 
the  mesne  profits  before  such  entry  (/). 

The  declaration  should  also  state,  as  has  been  before  observed,  both 
the  quantity  and  the  nature  of  the  land  to  be  recovered. 

In  like  manner,  where  the  ejectment  was  for  five  closes  of  arable 

and  meadow,  called ,  containing  twenty  acres  in  D.  upon  not 

guilty  pleaded,  and  verdict  for  the  plaintiff,  judgment  was  arrested. 


{d)  Doe  d.  Morgan  v.  Biuck.  3.  Cimp. 

447. 

(*)  Esp.  N.  P.  445- 

{/)  Adami  v«  Goose,  Cro.  Jac.  96. 


{i)  Bull.  N.  P.  106. 

(*)  Merrcll  v.  Smith.  Cro.  Jac.  311. 

(/)  Compere  v.Hiclu.  7  T.  R.  7*7 
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because  it  was  not  shewn  how  much  there  was  of  one,  and  how  much 
of  the  other  (a). 

But  the  plaintiiF  need  not  declare  for  the  exact  quantity  which  be 
has  a  right  to  recover,  for  he  may  declare  for  any  indeterminsue 
quantity,  as  ^*  one  thousand  acre»  of  pasture/'  **  one  thousand  acres 
of  arable/.'  &c.  and  he  shall  recover  according  to  the  quantiij  to 
which  he  proves  title. 

Therefore/ where  the  plaintiff  declared  in  ejectment  of  bne  boiHlTed 
acres  of  land,  and  shewed  his  lease  in  evidence  only  for  forty  acres ; 
and  it  was  said  that  he  had  failed  of  his  lease,  for  there  was  none 
such  as  that  of  which  he  counted  $  yet  it  was  ruled  to  be  good  for  so 
much  as  was  comprised  in  the  lease,  and  that  for  the  residue,  the  jury 
might  find  the  defendant  not  guilty  {i). 

So,  if  the  plaintiff  prove  a  title  to  but  a  moie.ty  of  that  for  trhich 
he  declares,  he  shall  only  recover  such  half:  as  where  he  declared  for 
a  house,  and  proof  went  to  shew  that  only  part  of  it  was  built  on  die 
plaintiff's  land  by  encroachment,  he  recovered  so  much  as  was  built 
on  his  land  (c). 

But  though  part  may  be  recovered  on  a  demand  for  the  whoki  the 
reverse  will  not  hold ;  for  if  the  plaintiff  prove  more  than  he  has  de- 
clared for  he  shall  not  recover  it,  for  he  can  recover  no  more  than  he 
goes  for  in  his  declaration  (J). 

But  as  to  the  plaintiff's  title,  he  shall  recover  acc<H:ding  to  wbtit 
really  is,  though  he  declare  for  a  longer  term  than  he  has  a  right  to 
recover. 

Therefore,  where  the  lease  declared  upon  was  from  the  25fh  d 
March  1 765  for  seven  years,  the  plaintiff  proved  that  J.  S,  was 
seised,  and  that  by  indenture  in  1763  he  demised  the  premises  in 
question  to  JD.  for  seven  years,  to  commence  at  Midsummer  17631 
and  that  in  1 764  D.  assigned  the  residue  of  the  term  then  unexpired 
to  Camdhers.  It  was  insisted  for  the  defendant,  that  though  in 
ejectment  the  lease  is  fictitious,  yet  the  plaintiff  must  declare  on  such 
a  lease  as  suits  with  the  title  of  his  lessor ;  here  if  he  recover  at  all> 
be  must  recover  a  term  which  is  of  two  years  longer  duration  than  bis 
title.  But  per  Lord  Mansfield  there  b  nothing  in  the  objection,  for  if 
the  lessor  have  a  title,  though  but  for  a  week,  be  ought  to  recover;  for 
the  true  questbn  in  ejectment  is,  who  has  the  possessory  right.--Sop* 
pose  a  person  has  an  interest  for  three  years  only,  and  should  make  a 
lease  for  five  years,  it  would  be  good  for  the  three  years  (#). 

A  dedaration  in  ejectment  contained  two  demises  by  two  different 


(a)  Knight  v.  Syms.  SaUc  S54* 

{k)  Gttj  y.  RsimI.  Cro.  £]b«  13, 

\t)  Goodwin  v.  BUckman.  3  Lev.  334. 

{d)  Denn«d.BurgcsT«  Purvis,  x  Burr.  327- 

330. 


(«)  Bedford  v.  Deadeio.  Sic  it  Kfiis.  dtxi 
T.  T.  5  G.IIL  BuU.  N.P.  106. 
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lessors  of  two  distinct  undivided  thirds  ;  judgment  was  given  against 
the  plaintiff  to  recover  his  said  terms.  On  error  it  appeared  from  the 
faets  stated  on  a  InII  of  exceptions  to  the  judge's  directions  on  a  point 
of  law,  that  the  ejectment  respected  only  one  undivided  third  :  held 
well  enough  on  this  record,  where  the  point  was  only  raised  by  bill 
of  exceptions.  SembU  that  it  would  have  been  well  even  in  a  special 
verdict  (a). 

Where  the  title  is  in  several  persons,  who  are  severally  concerned 
in  interest,  it  is  usual  to  declare  by  several  distinct  counts,  upon  seve- 
ral demises  ;  therefore  when  a  term  is  limited  to  trustees  for  securing 
the  payment  of  an  annuity,  or  portions,  &c.  though  the  trustees  sel- 
dom act,  yet  it  is  usual  to  declare  upon  their  demise,  and  also  upon 
the  demise  of  the  cestui  que  trust.  By  this  means  in  such  and  similar 
cases,  the  plaintiff  is  not  confined  to  ope  demise,  but  may  resort  to 
any  other  which  he  has  stated,  and  under  which  he  may  be  able  to 
prove  a  title :  and  where  several  demises  are  apparently  inconsistent^ 
the  Court,  to  assist  the  title  of  the  lessor  of  the  plaintiff,  would  per- 
haps permit  him  to  enter  a  non-prosy  as  to  all  the  demises  but  that 
which  he  can  legally  sustain  :  and  after  verdict,  if  by  any  means  the 
plaintiff  can  be  supposed  to  have  title,  as  stated  in  the  declaration,  the 
Court  will  support  it  [b). 

If  the  declaration  state  the  demise  to  the  plaintiff  to  be  of  more 
lessors  than  one,  it  must  appear  that  each  lessor  had  a  title  to  the 
whole  of  the  land  or  premises  demised,  or  it  will  be 'bad  ;  for  if  one 
of  them  have  not  an  interest  in  the  whole,  he  cannot  be  said  to  demise 
it  (0. 

Therefore  an  ejectment  cannot  be  maintained  on  a  joint-lease  by 
tenants  in  common  ;  for,  as  they  are  in  by  several  titles,  the  freehold 
is  several,  and  consequently  each  cannot  demise  the  whole.  There 
should  therefore  be  a  distinct  count  on  the  demise  of  each,  or  they 
may  join  in  a  lease  to  a  third  person,  and  such  person  may  make  a  lease 
Co  try  the  title  (i). 

But  joint-tenants  may  join  in  a  lease  to  .try  the  title :  for  being 
seised^  my  et  per  tout y  each  has  title  to  the  whole,  wherefore  the  de- 
mise of  each  is  good  (e). 

For  the  same  reason,  coparceners,  it  has  been  held,  may  join  in  a 
lease  to  the  plaintiff  in  ejectment,  tamen  quare  de  hoc  {/) ;  for  where 
in  ejectment  the  plaintiff  declared  of  a  lease,  by  two  coparceners, 
quod  demiserunty  exception  being  taken  to  it,  the  exception  was  allowed, 
because  the  lease  was  several  as  to  each  coparcener  for  her  respective 

(a)  Rowe  V.  Power.  aBos.&Pu1LN.R.».  i      (</)  Mantle  ▼.  WoUington.  Cro.  Jac  z66. 


(i)  Run.  Eject,  an.  Morris,  r,  Barry. 
X  Wils.  i.  Fisher  v.  Hughes.  %  Scr.  908. 
Pritchit  V.  Waldron.  5  T.  R.  14,  15, 

(f)  Esp.N.P.448. 


Co.  Litt.  aoa  a.  Heatherley  d.  Worthington 
V.  Weston.  %  WiU.  2$%, 

(r)  Morres  t.  Bany.  %  Str.  zz8i. 

(/)  Boner  v.  Juner.  x  Ld.  Raym.  726. 
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moietj;  for  though  they  have  but  one  fteehold  with  regard  to  their 
ancestor,  and  therefore  if  they  be  disseised  shall  join  in  an  assise,  yet 
8a  to  thor  disposing  powr  thereof  they  have  acveial  lights  and  in« 
terestSy  so  that  neither  of  them  can  lease  or  give  away  the  whole. — 
The  usual  mode,  however^  is  to  join  in  a  lease  to  a  third  person  who 
demises  to-  the  plaintiff}  for  a  demise  of  all  the  parts  is  a  demise  o£ 
the  whole  (a). 

In  ejectment  on  the  several  demises  of  two  persons,  although  the 
evidence  shews  the  title  to  be  exclusively  in  one  of  them,  the  other 
cannot  be  compelled  to  be  examined  as  a  witness  for  the  defendant  {h\ 
In  ejectment  on  the  several  demises  of  three  persons,  each  demise 
being  of  the  whole,  the  lessors  of  the  plaintiff  are  entitled  to  a  ver- 
dict, upon  evidence  that  they  jointly  granted  a  lease  to  the  defendant, 
which  has  expired  (r). 

If  four  tenants  in  common  jointly  demise  from  year  to  year^  such 
of  them  as  give  notice  to  quit  may  recover  thdr  several  moieties  in 
ejectment,  on  their  several  demises  (</)• 

The  plaintiff  in  ejectment,  under  the  several  demises  of  two,  may, 
after  notice  to  quit,  recover  the  possession  of  premises  held  by  the 
defendant  as  tenant  from  year  to  year,  upon  evidence  that  the  com- 
mon agent  of  the  two  had  received  the  rent  from  the  tenant,  which 
was  stated  in  the  receipts  to  be  due  to  the  two  lessors ;  even  assuming 
such  receipts  to  be  evidence  of  a  joint-tenancy ;  for  a  several  demise 
severs  a  joint-tenancy :  and  supposing  the  contract  with  the  tenant  to 
have  been  entire,  no  objection  lies  on  that  account  to  the  plaintiff's  re^ 
covery  in  this  case,  as  he  had  the  whole  title  in  him  (f). 

In  ejectment  brought  upon  the  joint  demise  of  several  trustees  of  a 
charity,  it  is  not  enough  for  the  defendant,  who  had  paid  one  entire 
rent  to  the  common  clerk  of  the  trustees,  to  shew  that  the  trustees 
were  appointed  at  different  times,  as  evidence  that  they  were  tenants 
in  common :  for  as  against  their  tenant,  his  payment  of  the  entire 
rent  to  the  common  agent  of  all,  is,  at  all  events  sufficient  to  support 
the  joint  demise,  without  making  it  necessary  for  them  to  shew  their 
title  more  precisely  {/ ). 

When  the  ancient  practice  prevailed,  it  seems  to  have  been  holden, 
that  a  copyholder  could  not  maintain  an  ejectment,  upon  a  demise  for 
a  longer  term  than  a  year,  unless  the  licence  of  the  lord  were  first 
obtained,  or  a  special  custom  existed  in  the  manor  enabling  him  to 
make  longer  leases :  and  in  some  authorities,  it  is  even  doubted  whether 
an  ejectment  can  in  any  case  be  supported  by  a  copyholder.     But 


(a)  Bac.  on  Leasei,  194. 

(i)  Fcnnd.  Pewtress  v.  Granger.  3  Campb. 

X77- 
(c)  Doe  d.  Lulham  r.  Fenn.  Ibid  190. 


(d)  Doe  d.  Whayman  y.  Chaplin.  3  Tauot. 
zao. 
(#)  Doe  d.  Maraack  ▼.  Read.  1%  £ast*s  R. 

(/)  Doe  d.  Clarke  t.  Grant.  Ibid.  sai. 
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since  the  introduction  of  the  modern  practice  these  objections  are 
whol]]f  obviated,  and  a  copyholder  may  declare  upon  a  demise  of  any 
number  of  years  (n). 


Of  amending  the  Declaration. 

tt  is  a  rule  both  in  the  Court  of  King's  Bench,  and  that  of  the 
Common  Pleas,  that  no  declaration  in  ejectment  can  be  amended  be- 
fore appearance,  and  that  after  appearance  it  can  only  be  amended  In 
form,  not  in  matter  of  substance  (i). 

But  amendments  are  now  carried  further  than  formerly,  and  that 
"which  used  to  be  deemed  substance  (as  the  demise,  &c.)  is  now  held 
matter  of  form,  and  amendable  (^). 

Thus,  where  the  ejectment  was  to  avoid  a  fine,  and  the  demise 
was  laid  before  the  plaintiff  had  made  the  entry,  instead  of  after,  it 
was,  on  motion,  ordered  to  be  amended ;  Lord  Mansfield  observing 
that  demise  was  mere  matter  of  form,  and  did  not  exist  (r). 

So,  if  the  term  demised  to  the  plaintiff  be  expired,  or  likely  to  ex- 
pire, before  trial,  the  Court  will  now  upon  motion  to  amend,  enlarge 
it  upon  payment  of  costs.  So,  the  term  was  ordered  to  be  enlarged, 
after  it  had  expired  twelve  years ;  though  the  cause  was  at  issue, 
and  special  jury  struck,  and  the  parties  gone  down  to  trial,  before 
the  mistake  was  discovered.  For  an  ejectment  is  the  creature  of  the 
Court,  and  open  to  every  equitable  regulation  for  expediting  the  true 
justice  of  the  case  {d). 

But  where  a  long  period  had  elapsed  after  judgment  signed,  and 
no  delays  had  been  interposed  by  the  defendant  in  the  mean  time, 
the  Court  will  not  permit  the  term  in  the  declaration  of  ejectment, 
to  be  enlarged  for  the  purpose  of  the  plaintiff's  suing  out  a  scire 
facias^  in  order  to  revive  the  judgment,  and  take  out  a  writ  of 
possession  {e\ 

If  ako  the  fault  go  to  the  title,  or  be  in  the  process,  it  is  not 
amendable  (y ). 

As  where  in  the  declaration  delivered  to  the  tenant  in  possession, 
the  said  •«  James^  instead  of  ««  John^*  was  said  to  enter  by  virtue  of 
the  demise,  the  Court  refused  to  amend  it,  for  they  considered  it  as 
process:  and  Justice  Wright  cited  a  case,  where  the  premises 'were 
laid  to  lie,  <<  in  Twickenham  or  Llenvorthy  or  one  of  them,"  and  the 
Court  refused  to  let  the  plaintiff  amend,  by  striking  out  the  disjunc- 
tive words. 


(a)  Stephens  v.  EUot.  Cro.  Eliz.  483. 
Goodwin  ▼.  Longhunt.  Ibid.  535.  Spark** 
Case.  n>id.  676.  Downingham^s  Case.  Owen* 

17. 

(Jl)  %  SeU.  Pract.  %%Z. 

{e)  Doe  Y.  PiUdngton.  4  Burr.  a447. 


{(t)  Roe  d.  Lee  r.  Ellis.    %  Bl.  R.  940. 
Vickers  v.  Haydon.  Cowp.  S41. 

(#)  Doe  d.  Reynell  v.  Tuckett.  a  B.  &  A. 

773- 
(/)  Goodtitle  v.  Meymoct.  %  Stran.  laii. 
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Tet  in  a  latter  case,  an  amendment  has  been  made  in  the  parcels 
and  in  the  name  of  the  plaintiff  for  the  defendant  (a). 


Of  Service  of  the  Declaration^  Affidavits  thereof,  S^. 

The  senrice  of  the  declaration  must  take  place  before  the  eseoign 
day  of  the  term  in  which  the  tenant  has  notice  to  appear. 

The  declaration  being  considered  as  process  to  bring  in  the  tenant, 
must  therefore  be  personally  served  upon  him,  if  it  be  known  where 
he  liyes,  and  his  residence  be  not  on  the  premises  for  which  theqect- 
ment  is  brought.  For  serrice  on  the  person  in  possession  will  not 
suffice,  if  it  do  not  appear  that  he  is  tenant. 

When  two  or  more  tenants  are  in  possession  of  different  parts  of 
the  premises,  a  declaration  in  ejectment  must  be  served  upon  eadiof 
them* 

Service  upon  the  wife  of  the  tenant  in  pqssession  will  be  good  ser^ 
vice,  provided  it  be  made  upon  the  premises,  or  at  the  hosbaod's 
house  elsewhere,  or  if  it  appear  by  the  affidavit  of  senicc  that  tk 
husband  and  wife  were  living  together  at  the  time  (b). 

So  also  service  upon  the  child  or  servant  of  the  tenant  will  besofi- 
cient  provided  it  appear  in  the  affidavit,  that  the  tenant  has  actoov- 
ledged  himself  to  have  received  such  declaration,  or  to  have  knovooi 
the  service  thereof  previously  to  the  essoign  day  of  the  term  (c\ 

When  two  tenants  are  in  possession  of  the  same  premises,  sonce 
upon  one  (d)  of  them  will  be  good  service  upon  both,  bat  serfice 
upon  the  wife  of  one  of  two  tenants  in  possession  will  not  bind  the 
co-tenant. 

Thus  upon  cause  being  shewn  to  set  aside  proceedings,  on  the 
ground  that  J.  G.  had  not  been  served  with  a  declaration  in  eject* 
ment,  an  affidavit  was  produced  shewing  that  a  declaration  had  beea 
served  on  the  premises  on  EHzahtb  the  wife  of  H.  G.,  and  it  was 
contended  that  such  service  was  sufficient,  though  both  J.andii.^* 
were  tenants  in  possession ;  particularly  as  it  appeared  that  J,  G.  was 
in  the  house  at  the  time :  the  Court  said,  that  the  service  was  cer- 
tainly good  against  H.  but  that  it  was  defective  against  J,  as  those 
steps  had  not  been  taken  which  were  necessary  to  supply  a  ptfsooal 
service  on  J,  and  tliat  the  judgment,  therefore,  as  far  as  .it  afte^ 
y.  must  be  set  aside.  The  counsel  against  the  rule  then  saidi  the 
plaintiffii  must  continue  in  possession  of  one  moiety,  and  rscover 
against  H.  G.  quodjuit  concessum  by  the  Court*,  the  counsel  on  the 


(a)  %  SeU.  Pract.  m8. 

(i)  Doc  d.  Btddam  ▼.  Roe.  a  Bos.  ft  Pull. 
55.  Goodrigbt  d.  WaddingtoB  v.  Thurstout. 
a  BL  R.  80a  Doe  d.  MorUnd  v.  BaylUs.   6 


T«  R.  765.  Jenny  <J-  Piwtt«  f.Cutti.  x 


N.K* 


308. 

(#)  Roc  ▼.  Doe.  X4£ut'sR-  44»- 

M  Do*  d.  B«atr  T.R4K.  I  Bof.*  M 3^ 
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opposite  side  observing  that  the  other  defendant  J.  must  be  restored 
to  the  possession  of  the  moiety  taken  from  him  (a). 

A  motion  was  made,  that  service  on  jI.  might  be  deemed  good  ser- 
vice of  the  declaration  on  the  tenant  under  these  circumstances.  The 
premises  consisted  of  a  mansion  and  four  small  houses  in  a  yard^  sur* 
rounded  by  a  wall,  through  which  was  a  door  to  them,  forming  the 
only  means  of  access;  in  one  of  wjiich  small  houses  resided  yi,  who 
was  permitted  to  live  there  merely  to  take  care  of  them  and  of  the 
mansion-house;  the  rest  of  the  messuages  were  vacant.  The  Court 
refused  the  present  motion,  and  recommended  the  plaintiff  to  affix  a 
declaration  on  the  empty  houses,  and  then  to  move  that  it  be  deemed 
good  service  (i). 

Service  of  a  declaration  in  ejectment  by  nailing  it  on  the  barn  door 
of  the  premises,  in  which  barn  the  tenant  had  occasionally  sleptt 
there  being  no  dwelling-house,  and  the  tenant  not  being  to  be  found 
at  his  last  place  of  abode,  was  allowed  to  be  good  service  (r). 

If  the  tenant  abscond,  it  is  usual  to  serve  the  declaration  on  some 
person  residing  at  his  house;  and  if  that  cannot  be  done,  to  affix  the 
same  upon  the  door ;  and  then,  on  an  affidavit  of  the  circumstances, 
to  move  the  Court  for  a  rule  upon  the  tenant  to  shew  cause  why  such 
service  should  not  be  deemed  good  service,  upon  which  the  Court  will 
prescribe  the  mode  of  serving  the  rule  which  is  generally  made  abso- 
lute upon  affidavit  of  its  service. 

Thus,  in  such  case,  upon  service  on  the  tenant's  niece,  who  was 
the  only  manager  of  his  house  and  resident  in  it,  and  fixing  up  an- 
other copy  on  the  premises,  the  Court  made  a  rule  to  shew  cause  why 
judgment  should  not  be  entered  up  against  the  casual  ejector ;  and 
further  ordered,  that  notice  of  such  rule  to  any  person  in  the  house 
should  be  sufficient,  and  that  if  no  person  were  in  the  house,  it  should 
then  be  fixed  to  the  door  of  the  house  (d). 

So,  where  the  tenant  in  possession  was  personated  at  the  time  of 
the  service  by  another  who  accepted  the  service  in  her  name,  the  Court 
made  a  rule  to  shew  cause,  why  this  should  not  be  deemed  good  ser- 
vice upon  the  tenant  herself,  and  why  judgment  should  not  be  signed 
against  the  casual  ejector,  on  default  of  her  appearing :  and  that  leav- 
ing a  copy  of  this  rule  at  her  house  with  some  person  there,  or,  if  no 
one  were  to  be  met  with,  affixing  it  on  the  door,  should  be  good  service 
of  it.  This  rule  was  made  absolute  upon  an  affidavit  <<  that  the  tenant 
was  either  not  at  home,  or,  if  at  home,  was  denied ;  and  that  her  ser- 
vant maid  was  at  home,  but  could  not  be  served ;  whereupon  a  copy 


(«)  Doe   V.  GodlJn.   East.  T.  40   G.  3. 
K.  B.  T.'«  MSS. 
(^)  z  Tidd'i  Pract,  443. 


{f)  Fenn  d.  Buckle  v.  Roe.  i  N.  R.  ft93. 

{d)  Fenn  d.  Knights  v.  Dean.   Bar.  199^ 

Sprightly  d.  Collins  y.  Dunch«  a  Burr.  in6. 


Cc 


' 
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of  the  rule  wa8  affixed  on  the  door  of  the  house :"  and  moreover « tlut 
at  a  subsequent  day,''  upon  a  doubt  whether  what  had  been  already 
done  was  sufficient,  «  the  maid  being  at  home  and  opening  the  win- 
dow, but  refusing  to  open  tlie  door,  and  denying  that  her  mistresi 
was  at  home,  another  copy  was  affixed  to  the  door,  and  the  maid  was 
told  the  effect  of  it ;  and  another  copy  was  thrown  in  at  the  wiodowi 
and  the  original  rule  was  shewn  to  the  maid  (^i)." 

Such  rules  will  be  granted  with  a  retrospect :  for  a  like  rule  to  shew 
cause  why  a  preceding  service  of  an  ejectment  upon  a  servant  in  the 
house  of  one  Hawkins^  tenant  in  possession,  should  not  be  deemed 
good  service  of  it,  was  made  on  the  second  day  of  the  temii  on  its 
appearing  chat  Hawkins  and  his  wife  both  kept  out  of  the  way  to  pre- 
vent their  being  personally  served.  The  rule  was  made  with  a  retro- 
spect, in  order  that  the  plaintiff  might  not  lose  the  assizes  [b). 

So,  in  another  case,  a  rule  was  granted  and  afterwards  made  abso- 
lute, that  service  of  a  declaration  in  ejectment  at  the  house  of  a  tenant 
in  possession,  on  a  day  past,  might  be  good  service ;  and  that  service 
of  the  first  rule  at  the  house  of  the  said  tenant,  should  be  good 
service  {c). 

But  where  cause  being  shewn  against  a  rule  for  good  service  of  the 
declaration  in  ejectment,  it  appeared  that  the  declaration  was  icndcrcd 
on  the  i8th,  but  that  the  defendant's  servant  said  that  he  had  orders 
not  to  receive  any  such  thing,  whereupon  it  was  not  served  on  that 
day,  but  was  left  at  the  house  on  the  day  following ;  notwithstanding 
that  the  defendant  knew  of  the  intention  to  serve  him,  the  Court  said 
<«  You  should  have  left  the  declaration  on  the  x8th.  We  sometimes 
by  rule  make  that  service,  under  particular  circumstances,  good,  which 
otherwise  would  have  been  imperfect }  but  here  there  was  no  scnicc 
on  the  proper  day }  and  we  cannot  antedate  the  service.'*  Rule  di^ 
charged  (J), 

Leaving  the  ejectment  at  the  house,  was  ruled  to  be  su^cient  ser« 
vice,  it  appearing  that  the  servant  had  refused  to  receive  it,  havinj 
been  ordered  by  his  master  not  to  take  in  any  papers  (e), — But  where 
it  appeared  that  service  was  made  upon  the  defendant's  son,  who  aC' 
cepted  it,  and  said  that  he  knew  what  it  was  for,  and  would  deliver 
it  over  to  his  father;  and  both  father  and  son  were  attornies;  the 
Court  notwithstanding  held  the  service  insufficient,  and  said|  it  bad 
been  often  ruled  so  {^f) 

But  tender  of  the  declaration,  and  reading  the  notide  aloud,  though 
the  tenant  refused  to  receive  it ;  or  runs  away  and  shuts  the  door;  or 
threatens  with  a  gun  to  shoot  the  person  serving  it  if  he  came  near, 


(a>  Fenn  d.  Tyrrell  v.  Dean.  %  Burr.  1182. 
i})  Mcchoia  v.  Noright.  1  BL  IL'390. 
(0  GuUivcr  V.  Wignaff.  i  BL  R.  317. 


(d)  r:%  MSS.  H.  T.  41  0. 3- 
(r)  Douglas  ▼.  -^— .  I  Str4  575* 
(/)  T,'$  MSS.  T.T.  4X  G.  j. 
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have  been  held  good  service  upon  application  to  (he  Court,  who  act 
discretionally  in  this  matter,  according  to  the  exigency  of  the  case  {a)* 

When  the  tenant  in  possession  resides  abroad,  and  carries  on  his 
business  by  an  agent  residing  on  the  preraises,  service  on  such  agent> 
and  fixing  the  declaration  up  on  the  premises^  is  good  service  (b). 

A  declaration  served  on  the  churchwardens  and  overseers  of  a 
parish,  who  rented  a  house  for  harbouring  some  of  the  parish  poor, 
and  did  not  otherwise  occupy  the  house  than  by  placing  the  poor  in 
it,  was  deemed  sufHcient  service,  and  a  rule  made  for  judgment  (r). 

So,  in  ejectment  for  a  chapel,  if  service  of  the  declaration  be  made 
6n  the  chapel  wardens,  or  on  the  petson  entrusted  with  the  keys  of 
the  chapel,  it  will  be  sufficient. 

On  affidavit  that  one  of  the  tenants  was  a  lunatit,  and  that  one  C» 
Kved  with  her,  transacted  her  business,  and  had  the  sole  conduct  there-* 
of,  and  of  her  person,  but  would  not  permit  the  deponent  to  have 
access  to  her,  in  order  to  serve  her  with  the  declaration,  whereupon 
he  delivered  it  to  the  said  C:  a  rule  was  made  for  the  lunatic  and  C 
both  to  shew  cause,  why  mdh  service  should  not  be  good  and  that  ser** 
vice  of  such  rule  on  the  said  C  be  good  [J). 

If  there  be  several  tenants  in  possession,  the  plaintiff,  it  ha&  been 
said,  must  deliver  a  declaration  to  each  of  them  :  but  where  the  nam^ 
cf  each  Vvas  prefixed  to  the  notice  served  on  him,  it  ^as  held  that  one 
rule  only  was  necessary  on  motion  for  judgment  against  the  casual 
cjectof(^).  However,  in  a  later  case,  it  seems  that  service  of  one,  of 
two  tenants  in  possession  has  been  considered  good  service  on  both(/)i 

Affidavit  of  Sn-vicc. — ^The  declaration  having  been  deliveted,  the 
person  who  delivered  it  must  make  affidavit  (except  in  the  case  o£ 
vacant  possession)  that  he  delivered  to  the  tenant  or  his  wife,  &c.  z 
true  copy  of  the  declaration,  and  read  Or  explained  to  him  the  notice 
annexed  tliereto.  If  a  declaration  were  served  on  the  child  or  servant 
of  the  tenant,  the  affidavit  must  state  further,  <  <  thatthe  sefvice  was 
afterwards  and  before  the  essoign  day  of  the  term  acknowledged  hj 
the  tenant/' — ^The  affidavit  must  be  positive,  namely,  that  A,  S,  was 
tenant  in  possession,  or  that  he  acknowledged  himself  to  be  so ; 
because  no  one  should  be  evicted  from  possession  without  a  positive 
affidavit,  on  which,  if  it  be  false^  the  person  who  made  it  may  be 
legally  and  effectually  subjected  to  the  penalties  of  perjury  (g). 

Affidavit  of  service  on  A.  B.  tenant  in  possession,  or  C.  his  wife,  is 
Aot  sufficiently  certain  as  to  either  (£}. 


{a)  SelL  Pract.  173.      - 

{b)  Doe  V.  Roe.  4  B.  &  A.  6^3. 

{c)  SelL  Pract.  174.  Doe  d.  Mercer  v. 
Tuppcr.  Barnes.  z8x. 

{d)  SeU.  Prac.  174.  Doe  d,  Wright  v.  koe. 
Bar.  190. 

if)  Bu11.N.P.98« 

C  c  a 


(/)  Doe  d.  Galley  v.  koe«    t  Bos.  &  Pall. 
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{g)  Anon,  z  Barnard.  330.  Goodtitle  r. 
Davis,  t  Barnard.  429.  i  lie.  Pr.  Reg.  499. 
Run.  £ject.  Z58« 

{b)  Birkbeck  v.  Hughef.  J9ar.  173. 
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So,  senrice  on  the  wives  of  A,  and  B,  who,  or  one  of  thenii  art 

tenants,  was  held  not  good  {a). 

The  reason  whj  it  is  necessary  to  state  in  the  affidavit  that  the 
service  was  on  the  wife  at  the  husband's  house,  is  to  shew  that  they 
were  living  together  as  man  and  wife,  and  that  by  such  service,  the 
husband  may  have  notice  of  the  proceedings :  but  the  declaration 
may  be  served  on  the  wife  either  on  the  premises  or  at  the  husband's 
bouse  (3). 

When  several  tenants  have  been  served  with  copies  of  the  dedars- 
tion,  if  it  be  meant  but  as  one  ejectment  and  to  be  followed  by  one 
judgment,  one  affidavit  of  the  service  of  all  is  sufficient,  annexed  to 
the  copy  of  one  declaration.  But  if  the  ejectments  be  made  several, 
so  as  to  have  separate  judgments,  writs  of  possession,  &c  then  an 
affidavit  must  be  annexed  to  separate  copies  of  the  ejectment  of  the 
service  separately  {c). 

Moving  for  Judgment. — ^Upon  the  affidavit  of  service  (which  affi- 
davit may  be  made  by  the  party  who  served  the  declaration,  or  by 
any  one  who  was  present  and  saw  it  served)  {d)  \  the  plaintiff  nu>ves  for 
judgment  against  the  casual  ejector,  which  is  always  granted,  unlen 
the  tenant  in  due  time  enter  into  the  conunon  rule  to  confess  lease, 
entry,  and  ouster.  This  motion  for  judgment  is  a  side  bar  rule, 
but  where  there  is  any  thing  in  the  service  of  the  declaration  out  of 
the  common  way,  it  should  be  mentioned  to  the  Court,  and  where 
the  affidavit  of  service  is  defective,  the  Court  of  King's  Bench  will 
give  leave  to  file  a  supplemental  affidavit  {b). 

Although  judgment  against  the  casual  ejector  be  signed,  yet  if  no 
possession  be  given,  or  trial  lost,  it  may,  on  an  affidavit  of  merits  and 
payment  of  costs,  be  set  aside  (c). 

In  the  King's  Bench,  if  the  premises  be  situate  in  London^ 
Middlesex^  and  the  notice  require  the  tenant  to  appear  on  the  first 
day,  or  within  the  first  four  days  of  the  next  term,  the  plamtiff 
should  regularly  move  for  judgment  against  the  casual  ejector  in  the 
beginning  of  that  term :  and  then  the  tenant  must  appear  within  four 
days  inclusive  after  the  motion,  or  the  plaintiflF  will  be  entitled  to 
judgment.  If  however  the  motion  be  deferred  till  the  latter  end  of 
the  term,  ihe  Court  will  order  the  tenant  to  appear  in  two  or  three 
days,  and  sometimes  unmediately,  that  the  plaintiff^  may  proceed  to 
trial  at  the  sittings  after  term ;  though  if  the  motion  be  not  made 
before  the  last  four  days  of  the  term,  the  tenant  need  not  appear 
until  two  days  before  the  essoign  day  of  the  subsequent  term :  and 
should  the  notice  in  such  case  require  the  tenant  to  appear  in  the  next 


(«)  Hiring  d.  Baker  v.  Grecnsmith.  Bar. 

174. 
(0  xTiddVPnict.  443. 


{e)  Roc  d.  Burlton  v.  Roe.  7  T.  R.  477* 
\d)  Goodcitle  d.  Wanklin  v.  Bidmle.   % 
Bof.  ft  Pull.  lao. 
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term  generally^  the  tenant  has  the  whole  of  that  term  to  appear 
in  (a). 

In  the  Common  Pleas,  if  the  premises  be  situate  in  London  or 
MiddUsiMy  and  the  tenant  have  notice  to  appear  in  the  beginning  of 
the  term,  the  plaintiff  cannot  take  any  thing  by  his  motion  for  judg- 
ment against  the  casual  ejector  for  default  of  appearance,  unless  such 
motion  be  made  within  one  week  next  after  the  first  day  of  every 
Michaelmas  and  Easter  terms,  and  within  four  days  next  after  the  first 
day  of  every  Hilary  and  Trinity  terms. — ^But  it  has  been  holden  that 
this  rule  does  not  extend  to  the  case  of  a  vacant  possession,  under  the 
Stat.  4  G.  2.  (a) 

In  country  causes  the  tenant  was  formerly  allowed  until  four  days 
after  the  next  issuable  term  (that  is,  Hilary  or  Trinity)  to  appear  and 
plead,  although  the  declaration  should  be  delivered  before  the 
essoign  day  of  Easter  or  Michaelmas  term ;  but  the  practice  is  now 
altered,  and  by  recent  rules  of  the  Courts  of  King*s  Bench  and  Com^ 
mon  Pleas^  it  is  ordered,  that  in  all  country  ejectments,  whidi  here- 
after shall  be  served  before  the  essoign  day  of  any  Michaelmas  or 
Easter  term,  the  time  for  the  appearance  of  the  tenant  in  possession 
shall  be  within  four  days  after  such  Michaelmas  or  Easter  term,  and 
shall  not  be  postponed  till  the  fourth  day  after  the  end  of  Hilary  or 
Trinity  terms  respectively  following  (A). 

By  a  rule  of  the  Court  of  King's  Bench,  the  clerk  of  the  rules 
is  to  keep  a  book,  in  which  are  to  be  entered  all  the  rules  which  shall 
be  delivered  out  in  ejectments,  instead  of  that  formerly  kept  which 
contained  a  list  of  the  ejectments  moved.  The  entry  is  to  specify  the 
number  of  the  entry ;  the  county  in  which  the  premises  lie;  the  name 
of  the  nominal  plaintiff;  the  first  lessor  of  the  plaintiff,  (with  the 
words  ^<  and  others,"  if  more  than  one,)  and  also  the  name  of  the 
casual  ejector :  and  unless  the  rule  for  judgment  be  drawn  up  and 
taken  away  from  the  ofiice  of  such  clerk  within  two  days  after  the  end 
of  (he  term  in  which  the  ejectment  shall  be  moved,  no  rule  is  to  be 
drawn  up  or  entered,  nor  any  proceedings  had  in  such  ejectment. 


Section  II.    Who  may  defend  the  Action  of  Ejectment^  ^c. 

The  Tenant. — The  tenant  in  possession  must  apply  to  the  Court  to 
be  made  defendant  in  the  room  of  the  casual  ejector.  This  is  done  on 
condition  that  he  confesses  lease,  entry,  and  ouster. 

By  the  common  law,  no  person  is  permitted  to  defend  in  eject* 
tnent,  unless  he  be  tenant,  and  is  or  hath  been  in  possession,  or 
receipt  of  the  rent ;  for^  besides  that  it  was  champerty  for  any  persoa 

(4)  Run.  Eject.  x6^.  (S)  4  B.  *  A.  539*  «  B.  &  B.  705. 
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to  interpose  and  cover  the  possession  with  his  title  if  the  party  wonVd 
snake  any  person  defendant  with  another,  who  was  not  concerned  in 
the  possession  of  the  tenements,  it  was  a  mischief  at  the  common  law, 
because  if  the  plainti£F  recover  against  one  of  the  defcndantSi  the 
stranger  had  no  remedy  for  his  costs;  but  this  is  remedied  by  8  &  9 
W,  3.  r.  10.  whereby  costs  are  given  to  such  strangers,  unless  the 
Judge  certify,  immediately  on  the  trial,  that  the  party  had  probable 
cause  for  maJcing  him  defendant. 

Moreover,,  as  the  tenant  in  possession  could  not  be  compelled  to 
appear  and  enter  into  the  common  rule  to  become  defendant  instead 
of  the  casual  ejector ;  so  neither  could  the  landlord  alone,  without 
joining  with  the  tenant,  enter  into  such  rule,  and  be  made  sole  de- 
fendant. 

The  Laadbrd^^o  remedy  this  inconvenience,  by  stat.  1 1  G.  2.  c. 
19*  X.  13.  it  is  enacted.  That  it  may  be  lawful  for  the.  Court,  where 
such  ejectment  shall  be  brought,  to  suffer  the  landlord  to  make  him- 
jself  defendant,  by  joining  with  the  tenant,  in  case  he  should  appear; 
but  in  case  such  tenant  shall  neglect  or  refuse  to  appear,  judgment 
shall  be  signed  against  the  casual  ejector,  for  want  of  such  appesa- 
ance :  but  if  the  landlord,  &c.  of  any  part  of  the  lands,  &c.  fer 
which  such  ejectment  was  brought,  shall  deure  to  appear  by  himself 
and  consent  to  enter  into  the  like  rule,  that  by  the  course  of  the  Court, 
the  tes^ant  in  possession  in  case  he  or  she  had  appeared,  ought  to  have 
done}  then  the  Court,  where  such  ejectment  shall  be  brought,  shall 
and  may  permit  such  landlord  so  to  do ;  and  order  a  stay  of  execu* 
tion  upon  such  judgment  against  the  casual  ejector,,  untiji  they  shall 
make  further  order  therein^ 

The  landlord's  right  to  be  joined  in  defending  the  premises  is  aC> 
firmed  by  this  statute,  for  he  had  such  right  before :  and  it  is  op- 
tional  in  him  to  be  made  defendant  or  not,  for  the  Court  cannot  com- 
pel him  (a). 

The  Court,  however,  has  no  jurisdiction,  it  seems,,  to  admit  anj 
person  to  defend  instead  of  the  tenant,  but  the  landlord.  In  the  con- 
struction, however,  of  the  statute,  the  word  <<  landlord  "  is  extended 
to  all  claiming  tide  consistent  with  the  possession  of  the  occupier,  for 
it  need  not  be  the  actual  landlord,  but  it  is  sufiicient  if  he  have  an 
interest  Only  in  the  land.  A  purchaser,  therefore,  of  a  reversion, 
which  appeared  to  be  a  pretended  title,  and  where  no  rent  had  ever 
been  paid,  was  held  to  be  admissible  as  a  defendant.  So,  it  should 
seem,  a  mortgagee  out  of  possession  may  now  be  admitted  to  defeDd| 
on  the  tenant's  refusal.  But  a  devisee  {cestui  que  trust)  out  of  posses- 
sion is  not  deemed  a  landlord  within  the  meaning  of  the  act:  for  upo^ 
a  motion  to  permit  certain  devisees  to  defend  instead  of  the  tenant,  it 

(«)  UaderhjJU  v«  Durham.   Salk.  a^d. 
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was  opposed  on  the  ground  that  the  devisees  had  never  been  in  pos- 
session, and  could  not,  therefore,  be  considered  as  landlords  under  1 1 
G,  2.  c.  19.  X.  13. ;  and  Lord  Kenyon  said.  If  the  person  requiring  to 
be  made  defendant  under  the  act,  had  stood  in  the  situation  of  imme- 
diate heir  to  the  person  last  seised,  or  had  been  in  the  relation  of  re- 
mainder-man under  the  same  title  as  the  original  landlord,  I  am  of 
opinion  that  he  might  have  been  permitted  to  defend  as  a  landlord  by 
virtue  of  the  directions  of  the  statute;  but  here,  the  very  question  in 
dispute,  between  the  adverse  party  and  himself,  is.  Whether  he  is  en- 
titled to  be  landlord  or  not:  we,  therefore,  are  not  authorized  to 
extend  the  provision  of  the  statute  to  such  a  case  as  this  (a).  As  to 
the  case  mentioned,  it  appears  to  have  been  done  by  consent. — A  de- 
visee in  trust,  however,  may  defend  as  landlord.  So,  an  heir  who 
had  never  been  in  possession.  So,  the  heir  at  law  or  remainder-man 
under  the  same  title  {t). 

So,  if  an  ejectment  be  brought  by  one  claiming  as  heir  of  a  copy- 
hold, and  the  lord  of  a  manor,  who  claims  by  escheat  pro  defectu  ha^ 
redis^  applies  to  be  admitted  defendant  either  with  the  tenant  or  alone^ 
the  Court  will  direct  the  lord  to  bring  this  action  against  the  heir,  and 
the  heir  will  be  admitted  to  defend.  If  the  lord  refuse,  they  will 
discharge  his  rule  to  be  admitted ;  if  the  heir  refuse,  they  will  admit 
the  lord  to  defend  (r). 

On  the  landlord  being  made  a  defendant  under  11  G.  2.  c,  19.  on 
non-appearance  of  the  tenant,  the  Court  will  stay  execution  against 
^he  casual  ejector. 

But  where  the  landlord  is  permitted  to  defend  without  the  tenant^ 
judgment  is  always  first  signed  against  the  casual  ejector ;  the  reason 
of  which  is  that,  under  it,  the  plaintiff,  if  he  obtain  a  verdict,  may  get 
possession  of  the  premises  sued  for,  which  he  could  not  da  by  virtue 
of  a  judgment  against  a  person  out  of  possession  [d). 

As  to  the  time  when  the  landlord  may  be  admitted  defendant,  2 
case  occurred,  in  which  judgment  had  been  regularly  obtained  against 
the  casual  ejector  by  default : — the  landlord  of  the  premises  moved  to 
$et  it  aside,  because  his  tenant  had  not  given  him  any  notice  of  his 
having  been  served  with  the  declaration  in  ejectment.  The  plaintiff 
insisted  that  his  judgment  was  perfectly  regular ;  and  that  the  tenant's 
omitting  to  give  his  landlord  notice  of  the  declaration  being  delivered 
was  merely  a  matter  between  the  landlord  and  his  tenant,  which  could 
not  affect  the  plaintiff's  regular  judgment,  which  had  been  fairly  and 
duly  obtained.  The  Court,  however,  were  clearly  of  opinion  that  tho 
possession  ought  not  to  be  changed  by  a  judgment  in  ejectment  where 
there  had  been  no  trial  or  opportunity  of  trying;  for  the   obtaining 

(a)  Lorclock  d.  Norris  v.  Doncftster.  3  T.  \      (f)  FaircUim  d.  Fowler  v.  Shamtitle,    3^ 
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judgment  might  be  owing  to  the  defauiti  or  even  treachery  of  the  de- 
fendant'a  own  tenant.  But  if  the  plaintiff  had  not  been  guilty  of  any 
collusion  with  the  tenatit,  they  thought  it  reasonable  that  the  tenant, 
who  was  the  person  guilty  of  the  default,  should  pay  the  costs :  for 
the  rule  of  the  Court,  which  requires  service  upon  the  tenant  in  pos- 
session, is  calculated  with  a  view  that  the  tenant  should  give  notice  to 
his  landlord,  in  order  that  the  ejectment  cause  might  be  tried  between 
the  proper  parties  interested  in  the  question  [a). 

If  judgment  be  signed,  it  is  too  late  for  the  landlord  to  be  made 
defendant.  But  the  landlord  may  be  let  in  after  judgment,  when 
signed  in  consequence  of  the  tenant's  not  giving  notice  [b). 

But  in  no  event  will  the  Court  endure  that  a  lessee  defend  alone 
against  his  landlord,  or  those  who  claim  under  him,  on  a  supposed 
defect  of  title  {c). 

Where  a  landlord  defrayed  the  cost  of  defending  an  ejectment  in 
the  name  of  an  illiterate  tenant,  who  gave  a  retraxit  of  the  plea,  and 
cognovit  of  the  action,  the  Court  set  aside  the  retraxit  and  cognovit^  and 
permitted  the  lessor  to  defend  as  landlord  (d). 

A  third  Person. — In  all  cases,  if  the  person  who  wishes  to  defend 
be  neither  tenant  nor  actual  landlord,  but  has  some  interest  to  sus* 
tain,  he  must  move  the  Court,  on  an  affidavit  of  the  fact,  to  be  made 
a  defendant,  instead  of,  or  with,  the  casual  ejector ;  and  the  tenant's 
consent  is  nojt  now  necessary  {e). 

Where  a  third  person  was  admitted  to  defend  as  landlord,  he  was 
not  allowed,  upon  the  trial  of  the  ejectment,  to  give  evidence  of  his 
title,  it  appearing  that  the  tenant  in  possession  came  in  as  tenant  to 
the  lessor  of  the  plaintiff,  and  paid  rent  to  him  under  an  agreement 
which  had  expired  {f\ 

If  a  material  witness  for  the  defendant  be  also  made  a  defendant, 
the  right  way  is  for  him  to  let  judgment  go  by  default;  but  if  he 
plead,  and  by  that  means  admit  himself  to  be  tenant  in  possession,  the 
Court  will  not  afterwards  upon  motion  strike  out  his  name.  In  such 
cases,  however,  if  he  consent  to  let  a  verdict  be  given  against  him 
for  as  much  as  he  is  proved  to  be  in  possession  of,  no  reason  appears 
why  he  should  not  be  a  witness  for  another  defendant  (^ ). 

In  order  to  protect  landlords  from  the  frauds  or  negligence  of 
tenants  who  frequently  omitted  to  appear  themselves,  or  to  give  the 
landlords  the  necessary  notice,  it  is  enacted  by  stat.  1 1  G.  2.  r.  19.  /. 
12.  that  every  tenant  to  whom  any  declaration  in  ejectment  shall  be 
delivered,   shall  forthwith    give    notice     thereof   to    his   landlord. 


(a)  Doe  d.Trougbton  v.  Roe.  4  Burr.  1196. 
{})  %  Sell.  Pract.  187. 

(c)  Driver  d.  Ozenden  v.  Lawrence.   %  Bl. 
R.  1259. 

[d)  Doe  d.  Locke  v.  Frafikiin.  7  Taunt.  9.    I 
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bailiff  or  receiver,  under  the  penalty  of  forfeiting  the  value  of  three 
years  improved,  or  rack-rent,  of  the  premises  so  demised,  or  holden, 
in  the  possession  of  such  tenant,  to  the  person  of  whom  he  holds,  to 
be  recovered  by  action  of  debt  to  be  brought  in  any  of  his  Majesty's 
Courts  of  Record  at  Westminster,  or  in  the  counties  Palatine  of 
Chester,  Lancaster,  or  Durham  respectively,  or  in  the  Courts  of 
Grand  Sessions  in  Wales. 

Where  there  was  a  demise  by  lease  of  certain  lands,  together  with  the 
mines  under  them,  with  liberty  to  dig  for  ore  in  other  mines  under 
the  surface  of  other  lands  not  demised;  and  the  tenant  fraudulently 
concealed  a  declaration  in  ejectment  delivered  to  him,  and  suficred 
judgment  to  go  by  default;  and  the  declaration  in  ejectment  did 
not  mention  mines  at  all,  but  the  sheriff  in  executing  the  writ  of 
possession,  by  the  concurrence  of  the  tenant,  delivered  possession  of 
the  premises  demised  to  the  tenant,  and  also  of  those  mines  in  which 
he  had  liberty  to  dig :  it  was  held  that,  although  the  latter  could  not 
be  recovered  under  the  declaration  in  ejectment  still  that  the  tenant 
by  his  own  act  had  estopped  himself  from  taking  that  objection,  an4 
that  in  an  action  for  the  value  of  three  years'  improved  rent  under  the 
Stat.  XI  G.  a.  c.  19.  the  landlord  might  recover  the  treble  rent  in 
respect  not  only  of  the  demised  premises,  but  of  the  mines  in  which 
the  tenant  had  only  a  liberty  to  dig  (a). 

The  1 2th  section  of  stat.  11  G.  a.  e.  19.  has  been  interpreted  to 
extend  only  to  those  cases  in  which  the  ejectment  is  inconsistent  with 
the  landlord's  title.  Thus  a  tenant  of  a  mortgagor,  who  does  not 
give  him  notice  of  an  ejectment,  brought  by  the  mortgagee  upon  the 
forfeiture  of  the  mortgage,  is  not  within  the  penalties  of  the  clause  {b). 
The  improved  or  rack-rent  mentioned  in  this  section,  is  not  the  rent 
reserved,  but  such  a  rent  as  the  landlord  and  tenant  might  fairly  agree 
on  at  the  time  of  delivering  the  declaration  in  ejectment^  in  case  the  pre- 
mises were  then  to  be  let  (a). 

Notwitlistanding  the.  remedy  provided  by  this  statute,  where  the 
tenant  had  not  given  notice  to  his  landlord  of  the  ejectment,  and  there 
was  judgment  against  the  casual  ejector,  the  Court  set  aside  the  judg- 
ment and  ordered  the  tenant  to  pay  all  the  costs  to  the  lessor  of  the 
plaintiff  on  the  landlord's  entering  into  the  usual  rule  to  try  the  title  {c)m 
The  landlord  also  may  bring  a  writ  of  error,  which  operates  as  a  super'^ 
Jedtasot  the  proceedings  under  the  statute,  and  thereby  stay  executioA  {d). 

Consolidation  Rule. — ^Where  there  are  several  defendants,  to  whom 
the  plaintiff  delivers  declarations,  who  are  severally  concerned  in  in- 
terest, and  the  plaintiff  moves  to  join  them  all  in  one  declaration,  yet 
the  Court  will  not  do  it,  but  the  plaintiff  must  deliver  several  decla- 

W  Croeker  v.  Fothergill.  2  B.  and  A,  651.  j     (0  Doe  d.  Troughion  v.  Roe.  4  Burr.  1996^ 
W  Buckley  v.  Buckley.  1  T.  R.  647r       I    W  Jon«  v.  fidvards.  a  Stran,  x»4«« 


S94  Who  may  dtfend  [Chap*  XIW 

ratbns  (o  each  of  Aem ;  because  each  defendant  must  have  a  remedf 
for  his  costs,  which  he  could  not  have  if  they  were  joined  in  one  de- 
claration, and  the  plaintiff  prevailed  only  against  one  of  them :  and  by 
this  means  the  plaintiff  might  have  a  tenant  of  his  awn  defendant 
with  others,  in  order  to  save  the  costs  [a). 

But  where  several  ejectments  are  brought  for  the  same  premises, 
upon  the  same  demise,  the  Court  on  motion,  or  a  Judge  at  his  champ* 
bers,  will  order  them  to  be  consolidated  :  the  motion  is  for  a  rule  to 
shew  cause  {a). 

Appearance. — The  appearance,  therefore,  may  be  either  by  the  le^ 
nant  himself  (as  when  he  is  in  possession  of  his  own  estate,  or  agrees 
with  his  landlord  to  defend  the  action,  or  it  is  an  ejectment  by  the 
landlord  against  his  tenant  or  the  like),  or  it  may  be  by  the  tenant  and 
the  landlord  jointly,  or  if  the  tenant  refuse,  it  may  be  by  the  landloid 
alone. 

The  appearance  in  all  the  above  cases  is  efiected  in  the  same  man- 
neri  except  only  that  in  the  two  last,  counsel's  signature  must  be  got 
to  a  motion,  which  is  of  course,  to  admit  the  landlord  to  defend  either 
with  the  tenant,  or  byliimself  if  he  refuse  to  appear,  and  a  rule  got 
from  the  clerk  of  the  rules  accordingly  {b).  Also,  if  ehe  tenant  re- 
fuse to  appear,  an  ai&davit  of  such  refusal  should  be  made ;  fos  the 
tenant  is  not  obliged  to  appear  in  ejectment,  though  the  landlord  is 
ready  to  indemnify  him.  Nor  can  an  attorney,  by  order  of  the  land- 
lord, appear  for  the  tenant :  such  appearance  and  plea  would  be  \u 
regular,  and  ordered  to  be  withdrawn  (r). 

The  appearance  in  this  action  should  be  entered  of  the  term  men- 
tioned in  the  notice ;  and  where  the  notice  to  appear  was  in  HUarf^ 
and  the  tenant  entered  an  appearance  in  Michaelmas  following,  and 
did  nothing  further,  and  the  plaintiff,  finding  no  appearance  of  HUafji 
and  no  common  rule  entered  into  or  pleaded,  signed  judgment  against 
the  casual  ejector,  the  Court  held  it  regular;  but  afterwards  set  it 
aside  to  try  the  merits  (r}^ 

Touching  the  common  or  consent  rule,  it  should  be  remembcitd 
that  judgment  against  the  casual  ejector  is  always  granted,  unless  the 
tenant,  in  due  time  (that  is,  within  the  time  allowed  for  his  appear- 
ance) enter  into  the  common  rule  to  confess,  lease,  entry,  and  ouster. 
But  if  the  tenant  or  his  landlord  wish  to  defend  the  action,  he  mast, 
within  that  time,  constitute  an  attorney,  who  will  make  out  the  com- 
mon rule,  and  leave  it,  with  the  general  issue,  at  a  Judge's  chambers 
in  the  King's  Bench,  or  at  the  Prothonotary's  office  in  the  Common. 
Fleas.  This  rule  is  in  substance  nearly  the  same  in  both  Courts ;  and 
the  purport  of  it  is,  that  the  tenant  or  other  defendant  shall  imme^ 
diately  appear,  receive  a  declaration,  plead  not  guilty  in  a  plea  of  nrs« 

(a)  Run.  Eject.  187.  W  %  SfU.  Pi^pt.  179.  (0  IWd.  iSjv 
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pass  and  ejectment  for  the  teacinents  in  question  \  and  that  upon 
trial  of  the  issue,  he  shall  confess,  lease,  entry,  and  ouster,,  and  insist 
upon  the  title  only  :  the  effect  of  the  rule  being  to  bring  the  matter 
to  the  mere  question  of  the  plaintiff's  possessory  title  (a). 

In  all  cases,  except  that  of  ejectment  brought  to  avo  id  a  fine 
(where  there  must  be  an  actual  entry),  the  confession  of  lease,  entry, 
and  ouster,  is  sufEcient  to  bar  a  nonsuit,  for  want  of  proof  of  actual 
ouster*  It  is  sufficient  therefore  in  an  ejectment  brought  for  a  condir 
tion  broken  ;  or  by  one  tenant  in  common  against  another. 

The  common  consent  rule  is  sufficient  in  all  cases  except  when  a 
fine  with  proclamations  has  been  levied,  when  notwithstanding  the 
confession  of  entry  in  the  rule  an  actual' entry  must  be  proved. 

But  if  all  the  proclamations  have  not  been  made  an  actual  entry  i$ 
not  necessary  (b) ;  neither  is  it  necessary  when  a  fine  has  been  levied 
by  a  tenant  for  years  (^),  or  by  one  of  two  joint-tenants,  parceners, 
or  tenants  in  common,  without  a  previous  ouster  of  his  companion  (d). 
So  also  where  one  of  two  tenants  in  common  of  a  reversion  levied  a 
fine  of  the  whole,  no  actual  entry  was  necessary  (e). 

Where  the  ejectment  is  brought  by  a  joint-tenant,  parcener  or  te- 
nant in  common,  and  the  defence  intended  to  be  relied  on  is,  that 
there  has  been  no  actual  ouster ;  application  must  be  made  to  the 
Court  for  leave  to  confess  lease  and  entry  only,  unless  an  actual  ouster 
shall  be  proved ;  for  if  a  consent  rule  be  entered  into  in  the  usual 
terms,  it  will  supersede  the  necessity  of  such  proof  {/). 

The  common  rule,  being  made  by  assent  of  both  parties,  an  attach* 
ment  lies  for  the  non  performance  of  it,  as  of  all  other  rules  of  Court 
that  are  disobeyed  ;  and  this  is  all  the  remedy  which  the  parties  on 
both  sides  have  for  their  costs  {g\ 

In  order  to  prevent  the  inconveniences  which  arose  from  the  prac- 
tice of  compelling  the  lessor  in  ejectment,  to  prove  the  defendant  to 
be  in  possession  of  the  premises,  for  which  he  appears  to  defend  the 
action }  a  rule  of  Court  was  recently  made  as  follows  : — 

Whereas  by  the  common  consent  rule  in  actions  of  ejectment,  the  de- 
fendant is  required  to  confess,  lease,  entry,  and  ouster,  and  insist  upon 
his  title  only  ;  and  whereas,  in  many  instances  of  late  years,  defendants 
in  ejectments  have  put  the  plaintiff,  after  the  title  of  the  lessor  of  the 
plaintiff  had  been  established,  to  give  evidence  that  such  defendant 
was  in  possession  (at  the  time  the  ejectment  was  brought),  of  the  pre« 


(tf)  Run.  Eject.  190. 

{i)  Doc  d.  Ducket  v.  Watts.  9  East's  R.  17* 

(«)  Fena  d.  Matthews  v.  Smart.    1%  East's 

R.  444-  Doe  d.  BurrcU  v.  Perkins.  3  M.  &  S. 

(<0  Peaceable  d.  Hornblowcr  v.  Read*    i 


East's  R.  568. 

(«)  Roe  d.  Troscott  ▼.  Elliot,  x  B.  Se  A.  85. 

(/)  1  Doe  d.  Gigner  v.  Roc.  %  TaunC397. 
Anon.  7  Mod.  39.  Oatcs  d.  Wigf>U  v.  Brydon, 
Burr.  1895. 
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intses  mentioned  in  the  ejectment,  and  for  want  ef  such  proof,  have 
caused  such  plaintiff  to  be  nonsuited  j  and  whereas  such  practice  is 
contrary  to  the  true  intent  and  meaning  of  such  consent  mle^  and  of 
the  provisions  therein  contained  for  the  defendants  insisting  upon  the 
title  only ;  it  is  therefore  ordered,  that  from  henceforth,  in  every 
action  of  ejectment  the  defendant  shall  specify  in  the  consent  rule,  for 
what  premises  he  intends  to  defend,*  and  shall  consent  in  such  rule  to 
confess  upon  the  trial,  and  the  defendant,  (if  he  defend  as  tenant,  or  ia 
case  he  defends  as  landlord,  that  his  tCHant)  was  at  the  time  of  the 
service  of  the  declaration,  in  the  possession  of  such  premises ;  and  chat  if, 
upon  the  trial,  the  defendant  shall  not  confess  such  possession,  as  well 
as  lease,  entry,  and  ouster,  whereby  the  plaintiff  shall  not  be  able  fur- 
ther to  prosecute  his  suit  against  the  said  defendant,  then  no  costs, 
shall  be  allowed,  for  not  further  prosecuting  die  same  ;  but  the  said 
defendant  shall  pay  costs  to  the  plaintiff,  in  that  case  to  be  taxed  {a). 

When  the  appearance  is  for  part,  the  plaintiff  may  sign  his  jud^ 
ment  against  the  casual  ejector. 

That  the  lessor  of  the  plaintiff,  however,  maf  the  better  know  what 
exact  part  of  the  premises  are  defended,  the  defendant's  attorney 
should  give  notice  to  the  plaintiff's  attorney  what  the  premises  are. 

Proceedings  when  stayed — ^In  certain  cases,  the  Court  will  stay  the 
proceedings  in  ejectment,  on  a  motion  for  a  rule  to  shew  cause. 

Thus,  where  the  lessor  of  the  plaintiff  is  unknown  to  the  defend- 
ant, the  latter  may  call  for  an  account  of  his  residence  or  place  of 
abode,  from  the  opposite  attorney ;  and  if  he  refuse  to  give  it,  or 
give  in  a  fictitious  account  of  a  person  who  cannot  be  found,  the 
Court  will  stay  the  proceedings  until  security  be  given  for  the  pay- 
ment of  costs  {h). 

Also  an  ejectment  on  a  clause  of  re-entry  for  non-payment  of  rent 
under  the  stat.  4  G.  2.  r.  28.  (of  which  hereafter),  proceedings  will 
be  stayed  at  any  time  after  judgment  and  before  execution  executed, 
on  the  tenant  bringing  into  Court  all  the  rent  in  arrear  and  costs  (r). 

But  the  Court  will  not  stay  proceedings  if  a  writ  of  possession  have 
been  executed.  The  application  in  such  case  is  too  late,  no  actbn 
pending  j  it  cannot  be  granted  without  consent  (d). 

In  ejectment  by  a  mortgagee,  for  the  recovery  of  the  possession  of 
die  mortgaged  premises,  or  in  debt  on  bond  conditioned  for  the  pay- 
ment of  the  mortgage-money,  or  performance  of  covenants  in  the 
mortgage  where  no  suit  in  equity  is  depending  for  a  foreclosure  or  re- 
demption, by  Stat.  7  6.  2.  r.  20.  if  the  person  having  a  right  to  re- 
•deem  shall  at  any  time,  pending  the  action,  pay  to  the  mortgagee,  or 
in  case  of  his  refusal  bring  into  Court  all  the  principal  monies  and 
Interest  due  oh  the  mortgage^  and  also  costs  to  be  computed  by  the 

(«)  4  B.  te.  A.  196.  I      (0  Ibid.  4S7. 

(*}  1  ridd'8  Pract.  476, 7.  I     M  T.  T.  41  0. 3.  T/s  MSS. 
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Court,  or  proper  officer  appointed  for  that  purpose,  the  same  shall  be 
deemed  and  taken  to  be  in  full  satisfaction  and  discharge  of  the  mort-* 
gage ;  and  the  Court  shall  discharge  the  mortgagor  of  and  from  the 
same  accordingly  (a). 

Upon  this  statute  the  Court  stayed  proceedings,  although  it  was 
objected  that  the  defendant  had  agreed  to  convey  the  equity  of  re- 
demption to  the  plaintiff:  and  if  there  be  any  doubt  as  to  the  amount 
of  what  is  due,  the  Court  of  King's  Bench  will  refer  it  to  the  Master, 
and  that  of  Commoil  Fleas  to  the  Prothonotary,  whose  respective  duty 
it  is  to  tax  the  costs;  and  if  the  debt  and  costs  be  not  paid,  tho 
plaintiff  must  proceed  in  the  action^  and  cannot  have  an  attach* 
ment  (i). 

The  Court,  however,  would  not  stay  proceedings  in  an  ejectment 
brought  by  a  mortgagee  against  a  mortgagor,  on  the  latter  paying 
principal,  interest,  and  costs,  where  the  latter  had  agreed  to  convey 
the  equity  of  redemption  to  the  mortgagee  {c). 

A  motion  was  made  to  stay  proceedings  in  ejectment  on  payment  of 
mortgage  money  and  costs,  pursuant  to  this  act ;  on  shewing  cause, 
the  plaintiff  produced  an  affidavit  that  the  mortgagee  bad  been  at 
great  expense  in  necessary  repairs  of  part  of  the  premises  in  his  pos* 
session,  (the  ejectment  was  brought  for  the  residue,)  and  therefore 
prayed  that  the  Prothonotary  might  be  directed  to  make  allowance  for 
such  repairs.  Per.  Cur. — ^The  rule  must  follow  the  words  of  the' 
^atute ;  the  prothonotary  will  make  just  allowances  and  deductions  {d). 
But  where  there  were  two  mortgages,  the  Court  will  hot  stay  pro- 
ceedings and  compel  a  redemption  of  one  mortgage  only,  upon  pay- 
ment of  the  principal)  interest,  and  costs,  on  that  mortgage,  without 
paying  the  rest  {e). 

A  judge  made  an  order  pursuant  to  this  act,  to  stay  the  mort- 
gagee's proceeding  in  ejectment,  upon  bringing  principal,  interest,  and 
costs  into  Court ;  and  a  rule  was  made  to  make  the  order  a  rule  of 
Court  nisi  :  but  it  afterwards  appearing  to  the  Court,  that  notice  had 
been  given  by  the  mortgagee  to  the  mortgagor  that  he  insisted  upon 
payment  of  two  bonds,  which  were  a  lien  upon  the  estate,  the  case 
was  adjudged  to  be  out  of  this  act,  and  the  rule  nisi  was  dis- 
charged (d). 

But  where  a  rule,  on  the  statute,  to  shew  cause  why  proceedings 
should  not  be  stayed  on  payment  of  the  mortgage-money  and  costs, 
was  made  absolute  $  upon  the  lessors  of  the  plaintiff,  who  were  as- 
signees of  the  mortgagee,  insbting  to  be  paid  a  bond  and  a  simple  con- 


(fl)  Tidd's  Pract.  487. 

(^)  Ibid.  48S. 

(r)  Gcodtitle  d.  Taysum  v.  Pope.  8  T.  R. 
185. 


(d)  %  Sell.  Pract.  »aa 
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tract  debt  due  to  themselves  in  theit  own  right:  per  Cur, — A  bond 'U 
no  lien  in  equity,  unless  where  the  heir  comes  to  redeem. 

The  practice  now  is,  to  stay  proceedings  by  summons  before  a 
Judge  {a). 

Proceedings  also  will  be  stayed,  in  the  case  of  an  infant  lessor  of 
the  plainiiff;  that  of  the  death  of  plaintiff''s  lessor,  perhaps-,  that  of 
the  defendant  residing  abroad;  and  where  a  fofmer  ejecunenthas 

been  brought  (3). 

By  the  practice  of  making  a  rule  to  stay  proceedings  m  thia  actionj 
on  the  demise  of  an  infant,  until  a  responsible  plaintiff  be  named,  or  se- 
curity be  given  for  the  payment  of  costs,  if  an  infant  deliver  a  decbn« 
tion  to  a  defendant,  some  friend  or  guardian  may  set  up  as  plaintiff,  to 
be  responsible  to  the  defendant  for  bis  costs.  But  if  sudi  person  die 
insolvent,  so  that  the  defendant  cannot  derive  any  benefit  from  the  rale, 
the  infant  himself  must  answer  for  the  costs ;  the  rule  wSis  made  for 
his  benefit ;  and  an  infant  must  not  disturb  the  possession  of  othenbf 
unlawful  entries,  without  being  liable  to  costs.^^Fitviovs  howererto 
any  motion  in  Court,  inquiry  should  be  made,  whether  there  be  a  xcal 
and  substantial  plaintiff,  or  not :  for  on  inquiry,  the  guardian  may  un- 
dertake to  pay  the  costs  :  and  in  case  he  should,  the  Court  would  pro- 
bably decline  to  interpose  (c)^ 

It  has  likewise  been  holden,  that  upon  the  death  of  the  phiotif s 
lessor,  the  proceedings  may-be  stayed,  till  the  plaintiff  shall  have  giren 
thd  defendant  security  for  his  costs  (i). 

So  where  an  ejectment  was  brought  oh  the  demise  of  a  person  resid- 
ing at  Antigua  s  and  in  another  case  where  the  lessor  of  the  plaintif 
resided  in  Ireland^  the  plaintiff  was  compelled  to  give  the  defendant  a 
similar  security  ;  in  the  latter  case  he  was  compelled  to  doit,  althoogb 
it  was  an  ejectment  brought  under  the  direction  of  the  Court  of  Chan- 
cery, where  the  bill  was  retained  till  after  the  trial  of  the  ejectment  and 
security  had  already  been  given  there ;  which  security  however  tai 
only  for  40/.  (r). 

But,  excepting  such  instances,  the  Cdurt  will  not  compel  the  letsot 
of  the  plaintiff  to  give  security  for  the  costs. 

Therefore,  a  rule  was  refused,  for  the  lessor  of  the  plaintiff  to  gi^ 
security  for  the  costs  of  an  ejectment  depending.  BuUer^  J.  said— The 
application  is  not  warranted  by  any  authority.  There  are  only  three  in- 
stances in  which  the  Court  will  interfere  on  behalf  of  a  defendant,  to 
oblige  the  plaintiff  to  give  security  for  his  costs^  The  first  is  when  an 
infant  sues  (  then  the  Court  will  oblige  the  prochHn  amy,  or  guardian, 
or  attorney,  to  give  security  for  the  costs :  secondly,  where  the  plainri" 

(«)  Imp.  Pr«c.  K.B.  577.  (</)  Thruttout  d.  Turner  v»  Gray*  «  ^fr. 

(If)  I  Tidd*i  Pract.  477.  1656, 

(c)  Run.  Eject.  188.  {e)  D<nn  d.  Lucas  v.  Fulford.  %  Bon.  UV' 
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fesides  abroad^  in  which  case  the  Court  will  stay  proceedings  till  secu^* 
irity  be  given  for  the  costs  :  and  thirdly,  where  there  has  been  a  former 
ejectment ;  bnc  there  the  rule  is  to  stay  the  proceedings  in  the  second 
ejectment  till  the  costs  of  the  former  are  paid^  and  not  till  security  be 
given  for  the  costs  of  the  second  {a). 

Though  a  Court  may  stay  proceedings  in  a  new  ejectment  until  the 
costs  of  a  former  ejectment  between  the  same  parties,  and  ^so  the  cosfft 
of  an  action  for  mesne  profits  dependent  thereon,  are  paid  ;  yet  they 
will  not  extend  the  rule  to  include  the  damages  in  an  action  for  the 
mesne  profits,  however  vexatious  the  proceedings  of  the  present  lessors 
of  the  plaintifi^  may  have  been  (h). 

Proceedings  will  likewise *be  staid,  when  the  costs  of  a  prior  eject- 
ment upon  the  same  title,  or  between  the  same  parties,  are  left  unpaid. 

For^some  time  after  the  introduction  of  this  practice,  these  rules 
were  confinfed  to  cases  where  the  two  ejectments  were  brought  in  the 
same  court  (^),  but  this  limitation  no  longer  prevails,  and  it  is  now 
immaterial  in  what  court  the  first  ejectment  is  brought  (</).  Formerly 
also  there  was  a  diversity  of  opinion,  whether  the  proceedings  could  be 
staid,  where  the  two  ejectments  were  brought  (without  fraud,  or  coU 
lusion)  upon  difierent  demises,  although  upon  the  same  title  {e);  but 
it  is  now  of  no  consequence  whether  the  two  ejectments  are  brought 
upon  the  demise  of  the  same  or  different  persons,  against  all  or  some 
of  the  same  parties,  or  for  the  same  or  different  premises,  provided  they 
are  brought  upon  the  same  title,  and  for  the  recovery  of  part  of  the 
same  estate.  Thus,  proceedings  have  been  staid  where  one  of  the  les- 
sors of  the  plaintiff  in  the  first  action  died  before  the  commencement 
of  the  second ;  where  in  the  second  ejectment  two  trustees  were 
added  to  the  lessors  j  where  part  of  the  lands  were  occupied  by  new 
tenants;  where  the  second  action  was  between  the  heir  of  the  plain- 
tiff's lessor,  and  the  heir  of  the  defendant  in  the  first  action  {/),  And 
in  a  case,  where  the  second  ejectment  was  brought  by  the  lessee  of  aa 
insolvent  debtor,  who  had  been  the  lessor  of  the  plaintiff  in  the  first 
action,  and  it  appeared  that  the  assignment  was  fraudulent  to  evade  the 
payment  of  the  costs,  the  Court,  (without  entering  into  the  point  whe- 
ther, in  a  fair  case^  the  assignee  of  an  insolvent  debtor  shall  be  called 
upon  for  former  costs,  before  he  be  sufiered  to  bring  a  new  ejectment 
on  the  title  of  his  principal)  made  the  rule  absolute  to  stay  the  pro- 
ceedings until  the  costs  of  the  first  action  were  paid  {g). 


ia)   Doe  d.  Sclby  v.  Alston,  i  T.  R.  491. 

(^>  Do«  d.  Church  v.  Barclay,  ij  £a&t'i 
R.  *^i. 

(c)  Austin  V.  Hood,  i  Sid,  179.  Trcd- 
Way  V.  Harbert.  Comb.  106. 

(jj)  "Dot  d.  Hamilton  v.  Atherley.  7  Mod. 
420.  Anon.  I  Salk.355.  Holdfast  d.  Hatters- 
Icy  V.  Jackson.  Barn.  133.  Doe  d.  Chadwick 
V.  Law.  BUt.  I15S.   Doe  d.  Walker  v.  Ste- 
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phenson.  3  B.  &  P.  23. 

(c)  Short  V.  King.  Sira.  681.  T#ediray  v. 
Harbert.  Comb.  106. 

(/)  Doe  d.  Hamilton  v.  Atherley.  Stra. 
xiiA.  Thrustout  d.  Williams  v.  Holdfast.  6 
T.  R.  223.  Kecne  d.  Angel  v.  Angel.  6  T.  R. 
470.  Doe  d.  Feldon  v.  Roe.  8  T.  R.  645* 

(^}  Doc  d.  Chadwick  v.  Law.  Blk.  X180. 
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A  distinction  was  also  formerly  taken  as  to  the  situation  of  tke  par- 
ties in  the  difierenc  actions,  and  it  was  holden,  that  }i  the  defendant 
in  the  second  ejectment  had  been  the  plaintiflfs  lessor  in  the  first,  the 
proceedings  should  not  be  staid  (a) :  but  this  doctrine  is  now  also  ex- 
ploded, and  the  change  of  situation  in  the  parties  is  immaterial  [h). 
The  rule  will  alsti  be  granted,  whether  the  merits  be  decided  in  the 
former  action,  orwhether  a  judgment  of  nonsuit,  or  of  mn  pros^  be 
given:  nor  is  the  length  of  time  which  elapses  between  the  two 
actions  any  bar  to  the  rule ;  for  many  good  reasons  may  exist  for  suck 
delay,  as  the  poverty  of  the  other  party,  or  a  wish  to  end  the  coa« 
troversy  {c). 

The  Courts  will  likewise  stay  the  proceedings  in  a  second  ejectment 
until  the  costs  of  a  former  one  be  paid,  if  the  conduct  of  the  party, 
against  whom  the  application  is  made,  hath  been  vexatious  or  oppressive, 
although  he  is  not  liable  to  the  costs  of  the  first  action.  Thus,  whete 
the  lessor  of  the  plaintiff  in  the  second  action  was  also  the  lessor  in  the 
first,  and  had  refused,  after  the  appearance  of  the  defendant  in  suck 
first  action,  to  enter  into  the  consent  rule,  whereby,  although  non- 
suited for  want  of  a  replication,  he  was  exempted  from  the  costs  of 
the  defendant's  appearance,  the  Court  would  not  let  him  proceed  in  the 
second  ejectment  until  he  had  satisfied  the  defendant  for  the  expenses 
of  such  first  appearance  {i).  And,  upon  the  same  principle,  when 
the  first  ejectment  was  on  the  demise  of  the  husband  and  wife,  but  the 
husband  alone  entered  into  the  consent  rule,  and  judgment  was  given 
therein  in  the  Common  Pleas  for  the  defendant,  (which  judgment  was 
afterwards  affirmed  in  the  Kipg's  Bench  and  the  House  of  Lords,)  and 
after  the  death  of  the  husband,  the  wife  brought  a  second  ejectment 
on  her  own  demise;  the  Court  would  not  sufier  her  to  proceed  until 
the  costs  of  the  first  ejectment  were  paid ;  saying,  <«  We  are  not  gaing 
to  compel  the  lessor  to  pay  the  costs,  but  only  to  prevent  her  being 
Tcxatious"  {e). 

The  Court  will  not  stay  proceedings  in  an  ejectment  until  die 
taxed  costs  of  a  suit  in  equity,  brought  by  the  same  party  for  the  re- 
covery of  the  same  premises  are  paid,  [f). 

Particulars  rf  Breaches. — In  ejectment  brought  on  the  forfeiture  of  i 
lease,  the  Court  will  compel  the  plaintiff  to  deliver  a  particular  of  the 
breaches  of  covenant  on  which  he  intends  to  rely. 

So,  if  the  plaintiff  declare  generally,  and  the  defendant  have  any 
doubt  what  lands  the  plaintiff  means  to  proceed  for,  he  may  call  upon 
him  by  a  Judge's  order  to  specify  them. 


(tf)  Roberts  v.  Cook.  4  Mod.  379. 

{h)  Thrustout  d.  Williams  v.  Holdfast. 
6  T.  R.  a»3. 

(r)  Deuce  v.  Doble.  Comb.  zio.  Keene  d* 
Aogel  V.  Angel,  6  T.  R.  74a  Anon.  Salk.  955. 


(d)  Smith  d.  Ginger  v.  Bamaidiscon.  Blk. 

904. 

{/)  Doe  d.  Hamilton  y.  Hatherif .   Stran. 

1x51. 
(/)  Dpe  d.Willi*mi  v.  Winch.  3  B.  &  A.6aa- 
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On  the  other  band,  the  plaintiff  may  call  upon  the  defendant  to 
specify  for  what  he  defendsj  when  that  is  not  ascertained  by  the  con- 
sent^rale, . 

Qfthe  Plea  and  Issue,  ^. 

The  general  rule  in  the  issue  of  this  action  iSf  that  whatever  bars 
the  right  of  entry  itf  a  bar  to  the  plaintiff's  title.  The  plaintiff  must, 
therefore,  prove  seisin  within  twenty  years  in  himself  or  his  ances- 
tors ;  or  must  prove  seisin  in  a  third  person,  of  a  particular  estate  in 
the  land,  and  that  he  claimed  within  twenty  years  after  the  reversion 
accrued ;  or  that  he  or  she  was  an  infant,  feme  covert,  non  coftipos^ 
imprisoned  or  beyond  the  sea,  at  the  time  when  the  title  accrued,  and 
that  he  claimed  within  twenty  years  after  he  came  of  age,  &fc.  or 
otherwise  became  a  free  agent  by  such  disability  ceasing :  for  every 
plaintiff  in  ejectment  must  shew  a  right  of  possession  as  well  as  of 
property;  and  therefore  the  defendant  need  not  plead  the  statute  of 
Jimitations,  as  in  other  actions  (a). 

A  fine  and  non-claim,  or  a  descent  cast,  which  takes  away  the  en- 
trjTf  are  good  pleas  in  this  action,  in  bar  of  the  plaintiff's  right  of 
entry  (*). 

jSo,  an  accord  with  satisfaction  is  a  good  plea,  for  it  is  an  action  of 
treqiass  in  its  nature  {b). 

SOf  by  permission  of  the  G)urt,  the  defendant  may  plead  to  its  ju- 
risdiction: which  permission  the  Court  will  grant  before  judgment 
mii  against  the  casusQ  ejector  (i)« 

,  Ancient  demesne,  therefore,  may  be  pleaded :  but  application  to 
plead  it  must  be  made  within  the  first  four  days  ;  and  there  must  be 
an  afiidavit,  stating  that  the  lands  are  holden  of  a  manor,  which  is 
ancient  demesne ;  that  there  is  a  Court  of  Ancient  Demesne  regu- 
larly holden ;  and  that  the  lessor  of  the  plaintiff  has  a  freehold  inter- 
est (c). 

In  every  plea  to  the  jurisdiction,  the  defendant  must  state  another 
jurisdiction:  as,  if  an  action  be  brought  here  for  a  matter  arising  in 
Jf^aJeSi  to  bar  the  remedy  sought  here,  the  jurisdiction  in  the  Court  in 
Wales  must  be  shewn  ;  and  in  every  case  to  repel  jurisdiction  here, 
the  party  must  shew  a  more  proper  and  sufficient  jurisdiction  else- 
where (i). 

Fleas  either  in  bar  or  in  abatement  of  the  action  are  now,  however, 
seldom,  if  ever,  pleaded :  for,  according  to  die  modem  practice,  the 
defendant,  if  be  appear,  is  generally  bound  by  the  consent-rule,  to 
plead  the  general  issue  of  not  guilty :  but  where  an  ejectment  was  in- 


(tf)  Run.  Eject.  »34«5.  \     \     (r)  Tidd*s  Pract,  573.  Doe  d.  Rust  ▼.  Roe 

(A)  Williams  d.  Johnson  v*  Keen,  i  Bl.k.   Bu^.  1046.  Denn  d.  Wroot  ▼•  Feno.  8  T.  R, 


197.  Doe  d.  Moitoa  v.  Roe;   xo  East.  $7,^, 
%  ScU.  Piact«  189. 


474. 

{/)  Run.  EjecU  3j8 
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tended' to  try  the  right  to  a  rectory^  the  defendant  wu  adautted  to 
plead  that  he  himself  was  rectOTi  and  to  traverse  the  rectorship  of 
the  plaintifPs  lessor^  in  order  by  that  means  to  bring  the  right  b 
question  {a). 

For  the  most  part,  however,  the  defendant  can  pkad  the  general 
issue  only  :  which  is  therefore  usually  left  with  the  conscnt-nik,  at 
the  Judge's  chamber,  or  the  Prothonotary's,  to  plead ;  and  then  judg- 
ment may  be  entered  for  wane  of  a  plea,  as  in  other  actions,  withost 
a  special  motion  in  Court  for  the  purpose  {a). 

The  present  practice  of  delivering  a  declaration  to  the  caBual  ejector 
before  the  term,  forces  the  defendant  to  issue  the  same  term  («). 

In  making  up  the  issue,  the  first  declaration  must  not  be  varied 
firom,  except  in  the  defendant's  name  (b). 

According  to  the  words  of  the  rule  for  judgment  agsunst  thecassal 
ejector,  unless  the  tenant  appear,  a  new  declararion  agaiast  him 
should  in  strictness  be  delivered  before  a  plea  in  form  can  be  re- 
quired (f). 

Where  the  name  of  the  plaintiff's  lessor  was  inserted  in  the  body 
of  the  plea  (as  th^  person  complaining),  instead  of  that  of  the  so- 
minal  plaintiff,  judgment  signed  against  the  casual  ejector  under  the 
idea  that  the  plea  was  null  and  void,  was  set  aside  with  costSi  as 
irregular  (r). 

The  lessor  of  the  pldntiff  in  ejectment  cannot  release  the  action  (^ 

A  new  defendant  in  ejectment  may  give  a  rule  to  reply  andww-^. 
the  plaintiff,  who  being  nominal,  can  have  no  costs  {e). 

If  the  plaintiff,  after  issue  and  before  trial,  enter  into  part  of  the 
premises,  the  defendant  at  the  assizes  may  plead  it  as  a  plea/cof  ^ 
rein  continuance:  nor  is  it  in  the  discretion  of  the  judge  to  reject  it  or 
not ;  but  he  is  bound  to  receive  it,  it  is  made  part  of  the  record,  and 
the  trial  is  stopped,  for  the  plaintiff  cannot  reply  to  it  at  the  assizes  (/)• 

Death  of  the  Plaintif.^^The  death  of  the  nominal  plaintiff  in  eject- 
ment shall  not  abate  the  action ;  especially  if  another  person  of  the 
same  name  reside  on  the  lands  ;  for  the  Court  will  take  notice  that  it 
is  the  lessor  of  the  plaintiff  that  is  concerned  in  interest  {g). 

As  the  plaintiff  has  a  right  to  proceed  both  for  the  possession  and 
the  trespass,  the  death  of  the  lessor,  though  he  be  only  tenant  for 
life,  is  no  abatement ;  nor  can  it  be  pleaded  puis  darrein  contimiancti 
because  the  right  is  supposed  in  the  lessee :  and  though  the  posses- 
sion cannot  be  obtainedj  yet  the  plaintiff  has  a  right  to  proceed  for 
damages  and  costs ;  all  that  the  Court  can  do,  is  to  oblige  him  to 


(•)  Run.  Eject.  aiS. 

ii)  Ban  ▼.  Bradford,    a  JLd'.  Raym.  14XZ. 

(r)  a  Sell  Pract.  xS8.  ^^  , 

(^  Doc  d.  Bync  ▼.  Brewer.  4  M,  and  S.     3  T.  R.554- 
300.  I      (g)  Addison  v.  Otway.  l  Mod.  t5^5^ 


(t)  Goodriglit  d.  Waril  v.  Badlhle.  1  >• 
(/)  a  SfH  Prvt.  1  ja.    LofcllT.Ei** 
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give  security  for  costSj  when  the  lessor  is  dead  (a).  But  if  in  such 
case  the  plaintiff  be  nonsuited  for  want  of  defendant's  appearing  and 
confessing,  the  executor  of  the  lessor  shall  have  no  costs  taxed  on  the 
common  rule  (a). 

Of  Defendant. — ^If  one  of  several  defendants  die  after  issue  joined) 
and  before  verdict,  the  death  should  be  suggested  on  the  roll  before 
trial,  and  a  vtmre  awarded  to  try  the  issues  between  the  survivors. — 
Tec  when  the  venire  was  awarded  against  both,  and  the  verdict  was 
against  both,  upon  suggesting  the  death  of  the  one  upon  the  roll 
after  verdict,  the  plaintiff  had  judgment  for  the  whole  against  the 
other  (»). 

Ofeiiber  Party. — If  either  party  die  after  the  commencement  of  the 
assizes,  though  before  trial,  it  is  within  the  stat.  17  C.  2.  c.  28.  made 
perpetual  by  i  7.2.  c,  17./.  5.  whereby  it  is 'enacted.  That  in  all 
actions  personal,  real  or  mixed,  the  death  of  either  party  between  the 
verdict  and  judgment  shall  not  be  alleged  for  error,  so  as  such^judg- 
ment  be  entered  within  two  terms  after  verdict. — If  judgment  be 
signed,  though  it  be  not  entered  on  the  roll  within  two  terms  after 
verdict,  it  is  sufficient  {e). 

Of  the  Evidence. 

In  order  to  enable  a  claimant  to  support  an  action  of  ejectment,  he 
must  be  clothed  with  the  legal  title  to  the  lands  {d).  No  equitable 
title  will  avail.  And  this  principle  is  so  fixed  and  immutable,  that  a 
trustee  may  maintain  ejectment  against  his  own  cestui  que  trust  {e\  and 
an  unsatisfied  term  outstanding  in  trustees  will  bar  the  recovery  of 
the  heir  at  law,  even  though  he  claim  only  subject  to  the  charge  {/). 
In  the  time  of  Lord  Mansfield^  indeed,  the  Court  of  King's  Bench 
seemed  inclined  to  adopt  a  difierent  principle,  and  to  exercise  a  species 
of  equitable  jurisdiction  in  this  action.  Thus  a  mortgagee  was  per- 
mitted to  maintain  ejectment  against  a  tenant,  claiming  under  a  lease 
granted  prior  to  the  inortgage,  provided  he  gave  notice  to  the  tenant 
that  be  did  not  intend  to  disturb  the  possession,  but  only  to  get  into 
the  receipt  of  the  rents  and  profits  of  the  estate  (g) ;  the  legal  estate 
of  a  trustee  was  not  allowed  to  be  set  up  against  the  cestui  que 
trust  (A);  and  a  reversioner  was  allowed  to  recover  his  reversionary 
interest,  subject  to  a  lease  and  immediate  right  of  possession  in  an«- 


[a)  Thffustout  d.  Turner  v.  Grey,  ft  Stra. 
1056.  ft  Sell.  Pract.  198. 

\li)  Fv  V.  Den.  z  Burr.  36ft*3« 

(ff)  a  SeH.  Pnct.  194- 

(^  Gooddde  cL  Jones  v.  Jones.  7T.R, 
43-47.  Doe  d.  Da  Costa  v.  Wharton.  8  T. 
JL  ft.    Doe  d.  Blake  ▼.  Luxton.  6  T.  R.  289. 

(f)  Rot  d.  Readc  ▼.  Read.  8  T.R.  zx8- 
123. 

DD2 


(/)  Doe  d.  Hodson  v.  Staple,  ft  T.  R.  684^ 
(jt)  Keech  d.  Wame  v.  HalL  Doo^  )i. 
Moss  V.  Gallimore.  Doug.  279.  B.  N.  P.  96. 
{b)  Lade  v.  Holford.  B.  N.  P.  izo.  S.  C. 
Burr.  Z4z6.  S.  C.  Blk.  418.  Doe  d.  Hod- 
son  ▼.  Staple,  ft  T.  R.  684.  Doe  d.  Gibbon 
V.  Pott.  Doug.  7zo.7ftz.  tt  vide  Oates  d« 
WigfaUy.firxdod.  Borr.  z895-i90Z. 
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other  {a).  These  cases,  however,  have  long  been  over-rakd,  and  the 
clearness  and  certainty  of  the  principle  since  adopted  amply  compen- 
sate for  the  partial  inconvenience  it  may  at  times  occasion. 

The  claimant  must  also  have  a  right  to  the  possession ;  that  is  to 
say,  he  must  have  a  right  of  entry  upon  the  lands  at  the  time  of  the 
demise  in  the  declaratbn.  And  whatever  takes  away  this  right  of 
entry  or  possession,  and  turns  the  same  into  a  right  of  action  will 
also  deprive  the  claimant  of  his  remedy  by  ejectment,  although  the 
legal  title  still  remain  in  him.  But  if  he  be  entitled  to  the  posses- 
sion at  the  time  the  demise  is  laid,  it  will  be  sufficient,  although  such 
right  of  possession  be  divested  before  trial,  for  the  s^ion  <^  eject-* 
ment  is  intended  to  give  the  party  compensation  for  the  trespass  as 
well  as  to  enable  him  to  recover  possession  of  the  land,  and  he  has  a 
right  to  proceed  for  such  trespass,  although  his  right  to  the  possessios 
should  cease  (3)» 

As  the  party  in  the  possession  of  property  is  presumed  to  be  the 
owner  of  the  same,  until  the  contrary  is  proved,  it  is  necessary  for  a 
claimant  in  ejectment  to  shew  in  himself  a  good  and  sufficient  title 
to  the  lands,  to  enable  him  to  recover  them  from  the  defendant.  He 
will  not  be  ^sisted  by  the  weakness  of  the  defendant's  claim.  The 
possession  of  the  latter,  gives  him  a  right  against  every  man 
who  cannot  establish  a  good  title ;  and  if  he  can  answer  a  frima 
facii  case  on  the  part  of  the  lessor  of  the  plaintiiF,  by  shewing 
the  real  title  to  the  land  to  be  in  another,  it  will  be  sufficient  for  hb 
defence,  without  also  proving  that  he  holds  the  hnds  with  the  ooosent 
or  under  the  authority  of  the  real  owner  {e).  And  the  case  will  not 
be  varied  although  the  lessor  can  prove  that  he  has  previously  becm 
himself  in  possession  of  the  premises.  Thus  where  a  lease,  made  by 
a  rector,  was  rendered  void  by  his  non-residence,  his  lessee  was  not 
allowed  to  recover  against  a  stranger,  who,  without  any  title  whatso> 
ever  ousted  him,  and  got  possession  {d).  So  also  where  a  man  leased 
land  for  years,  and  his  lessee,  after  having  been  in  postession  a  cmsiitf" 
able  time,  made  an  under*  lease,  the  under-lessee,  upon  an  ejectment 
brought  by  his  immediate  lessor,  was  allowed  to  shew  that  the  lease 
from  the  original  lessor  had  expired,  and  thereby  nonsuited  the  plain- 
tiflF(0. 

To  obviate  the  inconveniences  which  may  at  times  arise  when  an 
ejectment  is  brought  by  a  cestui  que  trust,  from  the  operation  of  the 
salutary  maxim  that  the  legal  title  must  prevail,  as  affecting  his  situa- 
tion with  his  trustees,  the  jury  will  in  particular  cases  be  permitted  to 
presume,  that  a  regular  surrender  has  been  made  by  the  trustees  of 
ihzix  estate  \  thereby  clothing  the  cestui  que  trust  with  the  legal  title, 


(«)  Doe  d.  Bristow  v.  Pegge.   i  T,  Jl.  759 

(^)  Doe  d.  Grundy  v.  Clarke.  14  East.  488. 
(c)  Roe  d,  Haldane  ▼.  Harvey.  4   Blirr. 


a484. 

{i)  Deed.  Crisp  v.  fiirber.  ^T.  R.  749- 
(0  Eosland  d.  Syburn  v.  Slade.   4*1^  R< 
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and  enabling  him  to  recover  in  the  action.  Thus  a  surrender  will  be 
presumed  if  the  purposes  of  the  trust-estate  have  been  satisfied  (a)  ) 
or  if  the  beneficial  occupation  of  the  estate  by  the  possessor  induce 
a  supposition,  that  a  conveyance  of  the  legal  estate  has  been  made  to 
the  party  beneficially  interested  ;  or  when  the  trust  is  a  plain  one,  and 
a  G>urt  of  Equity  would  compel  the  trustees  to  make  a  conveyance  {b). 
But  this  presumption  will  not  be  made  if  the  surrender  be  a  breach 
of  the  trust ;  or  against  the  owner  of  the  inheritance  who  is  interest-' 
cd  in  upholding  it  {t) ;  or  where  the  title  of  the  partyi  for  whom  the 
]kresumption  is  required,  is  a  doubtful  equity  only,  until  a  Court  of 
Equity  has  first  declared  in  favour  of  the  equitable  title  {d) ;  nor  caa 
the  presumption  be  made  by  the  Court,  where  the  merits  of  the  case 
would  have  warranted  such  presumption  at  the  trial,  if  it  appear  upon 
a  special  verdict,  or  special  case  reserved  for  their  opinion,  that  the 
trust-estate  though  satisfied  is  still  in  point  of  fact  outstanding  in  the 
trustees  (r). 

But  where  a  term  of  looo  years  was  created  by  deed  in  17 17,  and 
in  1 735  was  assigned  for  the  purpose  of  securing  an  annuity  to  A.f 
and  after  that  to  attend  the  inheritance,  jf.  having  died  in  1741  and 
the  estate  having  remained  wndisturbed  in  the  hands  of  the  owner  of 
the  inheritance,  and  her  devisee  from  1735  to  1813,  without  any 
notice  having  been  in  the  meati  tinie  taken  of  the  termi  except  that 
in  1 80 1,  the  devisee,  in  whose  possesion  the  deeds  creating  and  as-t 
signing  it  were  found,  covenanted  to  produce  those  deeds  when  called 
for :  it  was  held  that  under  those  circumstances  the  jury  were  war-^ 
ranted  in  an  ejectment  brought  for  the  premises^  by  the  heir  at  law 
to  priesume  a  surrender  of  the  term  {/)* 

And  where  a  term  of  years  was  created  in  1762,  and  assigned  ovei^ 
to  a  trustee  in  1779,  to  attend  the  inheritance:  and  in  1814  the 
owner  of  the  inheritance  executed  a  marriage  settlement ;  and  in  i Bid 
conveyed  his  life-interest  in  the  estate  to  a  purchaser  as  a  security  for 
a  debt ;  but  no  assignment  of  the  term  or  delivery  of  the  deeds  re- 
lating to  it  took  place  on  either  occasion:  and  in  18 19,  an  actual  as- 
signment of  the  term  was  made  by  the  administrator  of  the  trustee  in 
1779,  ^^  ^  "^^  trustee  for  the  purchaser  in  18 16,  it  was  held  that, 
under  these  circumstances,  on  an  ejectment  brought  by  a  prior  in- 
cumbrancer, against  the  purchaser,  the  jury  were  warranted  in  pre- 
suming that  the  term  had,  previously  to  1819,  been  surrendered  (^), 

When  the  defendant  would  prove  a  title  out  of  the  lessor  it  must  be 
a  subsisting  one  |  for  the  mere  production  of  an  ancient  lease,  though 


(a)  Doe  d.  Hodson  v.  Staple,  a  T.  R.  684. 
U)  EnglaiMi  d.  Syburn  v.  Slade.  4  T.  R. 
682. 


{e)  Doe d.  Graham  V.Scott,  zz  East.  478.    710. 


{d)  Keeae  d.  Ld.  Byron  v.  Dtardon,  8  East. 


(0  Goodtkle  d.  Jones  f .  Jones.   7  T.'R. 

43- 

(/)  Doe  d.  Burdett  v.  Wright.  »  B.  «p  A.' 


»48.  '1 78a. 


(s)  Doe  d.  Putbnd  y.  Hilder.   a  B.  &  A*' 
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for  a  thousand  years^  will  not  be  sufficient,  unless  he  fikewise  prove 
possession  under  it  within  twenty  years  {a) 

So,  if  the  defendant  produce  a  mortgage  deed,  the  interest  upon 
which  has  not  been  paid  and  the  mortgagee  never  entered,  it  will  not 
be  sufficient  to  defeat  the  plaintiff,  claiming  under  the  mortgagor; 
because  it  will  be  presumed  that  the  money  was  paid  at  the  day,  con- 
sequently it  is  no  subsisting  title.  But  if  the  defendant  prove  iatcicst 
paid  upon  such  mortgage,  after  the  time  of  redemption,  and  wtthsi 
twenty  years,  it  will  be  sufficient  to  nonsuit  the  plaintiff  (a). 

No  less  a  time  than  twenty  years  will  raise  a  presumption  that  a 
mortgage  has  been  assigned  or  surrendered,  although  the  party  setting 
up  the  mortgage  term  as  a  bar,  neither  proves  that  interest  continues 
to  be  paid,  nor  accounts  for  his  possession  of  the  mortgage  deed  [b). 

A  title  having  been  proved  in  ^.,  who  continues  in  possession  fiom 
1 809  to  1814,  and  from  whom  the  lessor  of  the  plaintiff  in  ejeccraeB^ 
derives  title  in  1 815,  it  is  not  sufficient  for  the  defendant  to  prove  a 
bare  possession  by  himself,  during  the  year  18 14  [e).  , 

When  the  relationship  of  landlord  and  tenant  subsists  between  the 
parties,  proof  of  title  is  not  necessary,  for  a  party  will  not  be  allowed 
to  dispute  the  original  right  of  him  by  whom  he  has  been  admitted 
into  possession. 

And  where  a  party  claimed  to  hold  lapd  as  a  security  for  a  debt  ef 
B.f  it  was  held  that  he  could  not  invalidate  the  title  of  &,  m  an 
ejectment  brought  against  him  by  the  assignees  of  £.,  who  had  be- 
come bankrupt  (d). 

But  a&hough  he  cannot  shew  that  his  landlord's  title  was  orig^aaBy 
defective,  he  may  shew  that  subsequently  to  his  (the  tenant's)  entry, 
it  has  expired  (g). 

It  has  been  held  that  in  an  ejectment  brought  by  a  seeond  mortgagee 
against  the  mortgagor,  the  defendant  shall  not  give  in  evidence  the  title 
of  the  first  mortgagee  in  bar  of  the  second  i  because  he  is  barred  to 
aver  contrary  to  his  own  act,  that  he  had  nothing  in  the  lands  when 
he  took  upon  him  to  convey  by  the  second  mortgage,  tamen  quert  (/). 

Also,  where  a  lessee  for  years  had  got  possession  of  some  mortgage 
deeds,  and  endeavoured  to  set  up  that  title  against  the  mortgagor; 
though  it  shewed  that  the  plaintiff  had  no  right  to  recover  as  against 
the  second  mortgagee,  yet  he  was  permitted  to  recover  against  the  de- 
fendant in  that  instance ;  and  the  decision,  was  acquiesced  under,  tth 
nun  qiuere  (g). 

The  counterpart  of  a  lease,  purporting  to  have  been  executed  by  a 


(«)  BuIl.N.P.zza 

(i)  Doe  d.  BniidoQ  r.  Calvert.  5  Taunt. 
170. 

(f)  Doe  d.  Pitcher  v.  Andenon.   z  Stark. 
%6%, 

'  '(<0  I>oe  d.  Biddle  r.  Ahndiams.  z  Stark. 
305. 


(tf)  England  d.  Sybum  ▼.  SUde.  4T.R. 
68s.  Baker  tr.  Mellith.  zo  Vcs.544.  Doe  d. 
Lowden  r.  WataoB.  S  Stark.  S3Qb 

(/)  BulL  N.  P.  zzo. 

(g)  Doed*  Bristow  v.  P^s^e.  z  T.  R.;^ 
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lessee  of  a  lease  granted  by  the  mortgagor,  in  conjunction  with  the 
mortgagee  of  certain  premisesi  cannot  be  read  in  evidence  as  against 
one  who  derives  title  under  the  mortgagee)  without  some  evidence  of 
the  execution  of  the  original  lease  (which  has  been  lost)  by  the  mort- 
gagee. But  proof  that  the  original  lease  was  signed  by  the  mortgagee, 
the  subscribing  witnesses  not  being  known,  would  be  sufficient  to 
warrant  the  reading  of  the  counterpart  (a). 

There  is  an  equity  for  the  landlord,  against  whom  judgment  had 
been  obtained  in  ejectment  by  his  own  negligence,  to  restrain  his 
tenant,  and  those  to  whom  he  had  attorned,  from  Setting  up  the  lease 
against  his  ejectment,  though  a  year  and  three  quarters  of  the  term 
were  unexpired,  and  it  is  not  necessary  that  the  ejectment  should  be 
brought  before  the  bill  actually  filed  (i). 

Where  several  matters  are  necessary  in  order  to  establish  a  com- 
plete title,  the  plaintiff  must  prove  all  those  requisites. 

Therefore,  in  an  ejectment  for  a  rectory,  if  the  plaintiff  prove  the 
taking  of  the  tithes  only,  and  not  an  entry  into  the  glebe,  he  will  be 
nonsuited.  For  the  plaintiff  ought  to  prove  that  his  lessor  was  ad- 
mitted, instituted  and  inducted,  and  that  he  has  read  and  subscribed 
th?  thirty-nine  articles,  and  declared  his  assent  and  consent  to  all 
things  contained  in  the  Book  of  Common  Prayer.  But  he  need  not 
prove  a  title  in  the  patron  $  for  institution  and  induction  upon  the 
presentation  of  a  stranger  are  sufficient  to  bar  him  who  has  right  in 
ejectment,  and  to  put  the  rightful  patron  to  his  guare  impedit :  but 
presentation  ought  to  be  proved,  and  institution  would  not  of  itself 
be  sufficient  evidence  of  it,  though  it  were  recited  in  the  letters : 
especially  if  induction  or  possession  have  not  followed. — Whether 
proof  of  a  verbal  presentation  would  suffice  seems  doubtful  (r). 

The  books  of  an  incumbent,  respecting  his  tithes,  may  be  evidence 
for  his  successor.  This  is  almost  the  only  instance  in  which  the  law 
permits  the  private  memoranda  of  a  person  deceased  to  affect  the  rights 
of  third  parties  (d). 

If  an  ejectment  be  brought  by  the  assignees  for  lands  which  may 
have  come  to  the  bankrupt  after  his  bankruptcy,  and  before  the  al- 
lowance of  the  certificate,  they  should  give  in  evidence  a  special  con- 
veyance of  this  part  {e). 

In  ejectment  by  a  prebendary  to  recover  a  house  built  upon  his 
prebendal  scite,  he  need  not  prove  the  several  requisites  necessary  by 
the  Stat.  Eli%.  c.  12.  and  13  &  14  C  2.  c.  4.  for  they  shall  be  pre- 
sumed (/}. 


(tf)  Doe  d.  Clark  v.Tnpaud.  x  Stark,  ^x. 
{h)  Baker  ▼.  Melliah.  xo  Ves.  544* 
(c)Hemsv.Suond.  Latch. 6:^.  BaU.N.P. 

J05* 


(/)  Outram  ▼.  MoRWbod.    5  T.  R.  123. 
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So,  whete  the  lessor  claims  as  heir  at  law,  as  for  instance  of  A^  it 
is  sufficient  to  prove  that  jt.  was  in  possession,  and  that  the  lessor  is 
his  heir  i  for  it  shall  be  intended,  primd  facie^  that  A.  was  seised  in 
fee,  till  the  contrary  appear  {a) ;  and,  if  there  be  an  agreement  be- 
fore marriage,  that  a  settlement  shall  be  made  of  the  wife's  estate, 
reserving  to  her  a  power  to  dispose  of  it,  which  agreement  is  signed 
by  the  intended  husband  and  wife,  bat  not  sealed,  and  before  die 
marriage  the  wife  disposes  of  it  to  the  husband,  who  survives  her  and 
devises  the  estate  by  will,  the  title  of  his  devisee  is  such  a  dbubtfal 
equity  as  cannot  be  set  up  in  an  ejectment  against  the  title  of  the 
wife's  heir  at  law  (i). 

So,  where  plaintiff  produces  an  original  lease  of  a  long  term  and 
proves  possession  for  seventy  years,  the  mesne  assignments  shall  be 
presumed  {c\ 

However,  as  to  the  doctrine  of  presumption  which  has  consider- 
able weight  in  the  scale  of  evidence,  this  general  prinaple  must  be 
attended  to ;  namely,  that,  generally,  length  of  time  alone  is  nodung*: 
but  presumption  must  arise  from  some  facts  or  circumstances  arisng 
within  that  time  {i)  :  for  there  are  two  sorts  of  presumption,  onea 
presumption  of  law,  not  to  be  contradicted  ;  the  other  a  spedes  of 
evidence ;  and  there  can  be  no  presumption  of  the  nature  of  evidence 
in  any  case,  without  something  from  whence  to  make  it;  some  gxouiid 
on  which  to  found  the  presumption. — ^Every  presumption  may  be  en- 
countered, or,  to  speak  more  technically,  rebutted,  by  contrary  evi- 
dence ;  which,  in  the  case  of  executors,  is  called  rebutting  an  equity  \ 
as  the  implied  revocation  of  a  will,  for  example,  may  be  rebutted  by 
parol  evidence  {e\. 

Thus,  a  demise  of  premises  in  Westminster^  late  in  the  occupation 
of  A.  particularly  describing  them,  part  of  which  was  a  yard,  does 
not  pass  a  cellar  situate  under  that  yard,  which  was  then  in  the  occu- 
pation of  B.  another  tenant  of  the  lessor,  and  the  lessor  in  an  eject- 
ment brought  to  recover  the  cellar  is  not  estopped  by  his  deed  from 
going  into  evidence  to  shew  that  the  cellar  was  not  intended  to  be  de- 
mised (/). 

In  ejectment,  the  landlord  having  proved  payment  of  rem  by  the 
defendant,  and  half  a  year's  notice  to  quit  given  to  him,  cannot  be 
turned  round  by  his  witness  proving  on  cross-examination,  that  an 
agreement  rebting  to  the  land  in  question  was  produced  at  a  former 
trial  between  the  same  parties,  and  was  on  the  morning  of  the  then 
trial  seen  in  the  hands  of  the  plaintiff's  attorney,  the  contents  of 

(41)  Run.  Eject.  311.  j      (^  Run.  Eject.  376. 

(^3  I^  ^  Hodfon  ▼«  Staple,  a  T.  R.        («)  Goodtitle  d.  BridgesT.  Dokeof  Omi*- 
634.  doe.  %  Bttir.  zo66»zo73. 

(c)  Earl  d.  Qoodwin  t.  Baiter.  »  BL  R.        (/)  Doed.  Frecland  ▼.  B«t.  z  T.  R.  /oi. 
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-ttness  did  not  know;  no  notice  having  been  given  by 
*  produce  that  paper :  for  though  it  might  be  an  agree^- 
"^  land  it  might  not  afiect  the  matter  in  judgment^ 
^ade  between  these  parties  (a). 

-^f  trespass,  the  ward  or  place  mentioned  in 

I     '  •        ,  ouse  in  the  parish  of  St.  Peietf  in  the 

.  proved  it  to  be  in  the  ward  of  Farring" 

part  of  the  parish  of  St.  Peter  was  in  the 

.ic  plaintiff  was  nonsuited  ((). 

^.ccting  notice  to  quit,  before  a  tenant  at  will,  or  more 

uKing,  a  yearly  tenant,  can  be  ousted  of  his  possession, 

.  will  amount  to  a  waiver  of  it  pointedly  apply  to  the  present 

^c ;  for  a  tenancy  must  be  determined  before  the  day  of  the  de- 

.tse  laid  in  the  declaration ;  we  refer  the  reader  for  information  on 

these  points  to  the  seventh  Chapter  of  this  work,  where  they  occur  as 

connected  with  the  tenancy  from  year  to  year. 

Notice  to  determine  a  composition  for  tithes  must  be  the  same  as 
between  landlord  and  tenant  (r). 

If  a  man  get  into  possession  of  a  house  to  be  let,  without  the 
privity  of  the  landlord,  and  they  afterwards  enter  into  a  negotiation 
for  a  lease,  but  difier  upon  the  terms ;  the  landlord  may  maintain 
ejectment  to  recover  possession  of  the  premises,  without  giving  any 
notice  to  quit  (i/). 

When  the  defendant  comes  in  as  landlord  it  is  necessary  to  shew 
that  he  is  in  the  receipt  of  the  rents  and  profits  of  the  premises  to 
which  the  lessor  of  the  plaintiff  claims  title,  or  that  the  declaration 
was  served  upon  the  tenant  in  possession  (^ ). 

Where  one  brings  an  ejectment  as  heir  at  law,  he  ought  properly  to 
make  out  a  regular  pedigree  from  the  ancestor  under  whom  he 
claims:  mere  report  of  relationship,  or  supposition,  are  not  sufficient  ;- 
for  if  such  evidence  were  admitted,  the  estate  might  be  carried  con^p 
trary  to  the  rules  of  descent  %  as  for  example,  to  the  paternal,  instead 
of  die  maternal  line  {/). 

The  entry  of  the  heir  is  necessary  only  where  the  lands  were  in  the 
actual  occupation  of  his  ancestor :  for  if  they  are  held  under  a  lease 
for  years,  and  the  lessee  had  entered  under  his  lease,  the  heir  will  be 
considered  as  haring  a  seisin  in  deed,  before  entry  and  receipt  of  rent ; 
because  the  possession  of  the  lessee  for  years  is  his  possession  (g). 

(«)  Doe  d.  Wood  v.Moxrii.  z4£an*iR« 

{I)  Boddy  Y.  Smith,  i  Stra.  595. 
(e)  Bitliop  ▼.  Chichester.  %  Bro.  R.  x6z. 
(iO  I>oe  d.  Kaight  ?.  Quigley.   %  Campb. 
505. 

(«)  Fean  d.  PhiUipt.  5  Campb.  5x1.  Doc 


d.  Schofitld  T.  Alexander.  Ibid.  $16, 
(/)  Roe  d.  Thome  v.  Ix>rd.  a  Bl.  R.  1099. 
(£)  1  Cruise*!  Dig.  tit.  z.  s.  59.  I  Insc.  15. 
a.  Doe  d.  Newman  v.  Newman.  3  Wil8.5z6- 
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In  ejectments  against  devisees,  or  their  heirsi  the  matter  tuns  on 
the  due  execution  of  the  will }  on  the  testator's  capacity  to  derise  (a); 
or  on  the  legality  of  the  devise  itself:  and  though,  in  order  to  effectu- 
ate the  intention  of  a  devisor,  a  greater  latitude  of  construction  is 
allowed  by  the  Courts  in  the  case  of  a  will  than  in  the  construction  of 
deeds  (b);  yet,  words  tending  to  disinherit  the  heir  at  law  are  insuf- 
ficient to  prevent  his  taking,  unkss  the  estate  be  given  to  somebody 
else.  For  it  is  a  rule,  that  the  heir  at  law  is  not  to  be  disinherited 
without  positive  words  in  the  will,  or  a  plain  intention  in  the  devisor 
that  he  shall  be  so,  to  be  collected  from  the  words  of  the  will  (r). 

When  the  lessor  claims  as  heir,  and  proves  his  pedigree,  and  stops, 
and  the  defiendant  sets  up  a  new  case,  which  is  answered  by  fresh 
evidence  on  the  part  of  die  lessor,  the  defendant  is  entitled  to  the 
general  reply  {d).  And  if>  after  the  pleadings  are  opened  by  tfac 
junior  counsel  for  the  lessor,  the  defendant's  counsel  express  him- 
self ready  to  admit  the  lessor  to  be  the  heir,  it  will  entitle  him  to 
open  the  case,' and  make  the  first  address  to  the  jury(#).  Where 
also  the  lessor  claims  under  a  will,  and  the  defendant  under  a  codicil 
thereto,  the  validity  of  which  is  the  question  between  them,  the 
defendant,  on  admitting  the  title  of  the  lessor  under  the  will^  has  a 
right  to  begin  and  have  the  general  reply  (/). 

As  this  action  sometimes  turns  upon  the  question  of  marriage,  it 
may  be  observed,  that  marriages  in  fact  may  be  proved  either  by  the 
register  or  a  copy  of  it,  or  by  viva  voce  evidence  of  the  ceremony 
corroborated  by  circumstances  identifying  the  parries  (g).  It  is  not 
necessary,  however,  to  prove  a  marriage  in  fact :  a  reputed  marriage 
will  be  sufficient;  and  that  may  be  substantiated  by  cohabitation, 
reputation,  or  other  circumstances,  from  which  a  neiarriage  may  be 
infierred ;  and  whoever  wishes  to  impeach  a  marriage,  must  shew 
wherein  it  was  irregular  {h). 

If  the  lessor  of  the  plaintiff  claim  title  as  gusfrdian  in  s^e^^,  he  may 
be  called  upon  to  prove  that  the  infant  is  not  fourteen  years  of  age  (i). 

In  ejectment  of  tenants  of  the  mortgagor,  he  defended,  and  the 
plaintiff  proved  the  mortgage  only,  which  proof  was  held  not  to  be 
sufficient  $  for  he  should  have  proved  the  lands  to  be  in  possession  of 
the  persons  lo  whom  the  ejectments  were  delivered,  as  the  defeadaat 
only  admits  himself  to  be  landlord  to  them  of  lands  in  their  posses- 
sion (A). 

If  tenant  by  ekgit  be  lessor  o£  the  phdntiff  it  will  be  necessary  lot 


(a)  ftEsp.  N.P.  467. 
(k)  Alpa«»  V.  WatkiDt.    8  T. R.  5x6*5x9. 
Doe  d.  SnaU  ▼.  Allen.  Ibid.  497-5oa- 
(c)  Doed.RyaUY.BelL  8T.R.579-58S. 
{d)  Goodtit]ed«ReTettT.BnhMii.  4T.R. 

497. 
(«)  MS.    Noctiogham   Summer 


x8x3.  Conm  Le  Blanc,  J. 

(/)  Doe  d.  Corbett  v.  Coibett.   3  Canaf^ 
368. 

(f>  Run.  XJect.  357. 

(i)  Morxit  ▼.  Miller.  4  Bur.  MjS. 

(i)  Run.  Eject.  %%S» 

(/)  sSclLFrMt•ax8«sQnm^Pl«t.r94« 
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him  to  proTO  an  esamiatd  copy  of  the  judgment  roU  containing  the 
award  of  the  eUpt^  and  retnrn  of  the  inquittt]on>  but  he  need  not 
prove  a  copy  of  the  iUgit  and  inquisition  («) ;  bat  if  it  appear 
that  more  than  a  moiety  of  the  land  was  extended,  he  cannot  recover* 
for  it  would  be  ipso  facto  void^  and  not  need  a  judgment  or  auika 
^erela  to  avoid  it  {b). 

So,  in  ejectment  by  the  conusee  of  a  statute-merchant,  he  must 
prove  a  copy  of  the  statute,  and  of  the  eafias  si  hints  returned,  and 
the  extent  also  returned,  and  also  the  liberate  returned;  for  though  by 
the  return  of  the  extent  an  interest  is  vested  in  the  conusee,  yet  the 
actual  possession  of  the  interest  is  by  the  Iterate :  for  an  extent  gives 
only  a  possession  in  law  (c). 

When  an  ejectment  is  brought  by  the  asugnee  of  an  insolvent 
debtor,  in  order  to  prove  the  order  of  the  Insolvent  Debtor's  Court 
for  the  discharge  of  a  debtor,  it  is  not  sufficient  to  produce  and 
prove  the  order  to  the  Marshal  for  the  discharge  of  the  debtcur, 
reciting  the  judgment :  the  original  entry  of  the  judgment  by  the 
Court  ought  to  be  produced  {d). 

A  lessor  in  ejectment,  who  claims  title  as  a  purchaser  from  the 
sheriff  who  sells  by  virtue  of  ^  Jieri  facias,  at  the  suit  of  such  lessor, 
must  prove  the  judgment  as  well  as  the  writ  («)• 

In  ejectment  for  a  copyhold  on  a  forfeiture,  the  plaintiflF  ought  to 
prove  that  his  lessor  is  lord  and  the  defendant  a  copyholder,  and  that 
he  committed  a  forfeiture;  but  the  presentment  of  the  forfeiture 
need  not  be  proved,  nor  the  entry  or  seisure  of  the  lord  for  the 
forfeiture  (/). 

If  an  ejectment  be  brought  against  the  lessee  for  years  of  a  copy- 
holder (relying  upon  the  lease  as  a  forfeiture)  the  plaintiflF  must  prove 
an  actual  admittance  of  the  copyholder:  and  it  will  not  be  sufficient 
to  prove  the  father  admitted  and  that  it  descended  to  the  defendant's 
lessor  as  son  and  heir,  and  that  he  had  paid  quit  rents :  for  a  copy- 
holder cannot  make  a  lease  except  to  try  a  title,  before  admittance 
and  an  actual  entry;  and  therefore  if  after  admittance  he  were  to 
surrender  without  making  an  actual  entry,  the  surrender  would  be 
void  (/). 

The  recital  of  the  will  in  the  copy  of  the  admittance,  is  good  evi- 
dence of  the  devise  against  the  lord  or  any  other  stranger.  But  if  the 
suit  be  between  the  heir  of  the  copyholder  and  the  devisee,  the  will 
itself  ought  to  be  produced  {fy 

If  the  trustees  of  a  public  turnpike  act,  which  empowers  them  to 
erect  toll-houses  and  to  mortgage,  and  whidi  declares  that  there  shall 


(4)  BalU  N.  p.  104.  RamAotlomr.Brick- 
honu  a  M.  Si  S.  565. 

(ii)  PuUen  ▼.  Biibeck.  i  Ld.  Rayn.  7x8. 
S.  C.  Salk.  563.  |,    (/)  B«dL  N.  P.  lOT-S. 

(0  BuU.  N.  P.  104. 


(^  Doc  d.  RobUMoa  ▼.  BaRon.    s  Stark. 

473- 

(«)  Doe  d.  Blaiid  t^  Smith.  %  Staric.  if^ 
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be  no  priority  among  the  creditorSf  have  made  a  nfKortgage  of  tk 
toll-hottses  and  gates,  which  is  not  within  their  poweri  and  an  eject-' 
ment  is  brought  against  them  by  the  mortgagee,  they  are  not  estopped 
by  their  deed  from  insisting  that  the  Act  gives  them  no  such  power; 
for  the  general  principle,  that  the  party  granting  is  estopped  by  hia 
deed  to  say  that  he  had  no  interest,  does  not  apply  where  trustees  are 
acting  not  for  their  own  benefit,  but  for  that  of  the  public ;  besides 
the  deed  cannot  operate  in  direct  opposition  of  an  Act  of  Parliament 
which  negatiyes  the  estoppel ;  and  this  being  a  Public  Act,  the  Couit 
are  bound  to  take  notice  that  the  trustees  had  no  such  power  (a). 

Where  a  defendant,On  being  served  with  a  declaration  in  ejectment^ 
assented  to  the  character  of  tenant  in  possession,  and  afterwards  ap- 
peared and  pleaded :  held  that  it  was  quite  sufficient  evidence  for  a 
jury  to  find  that  he  was  tenant  in  possession,  although  it  also  appear-* 
ed  that  he  was  in  the  situation  only  of  a  servant,  and  managed  the 
business  for  the  real  owner  on  the  premises  (^}. 

Witnesses.'^The  tenant  is  incompetent  to  prove  the  fact  of  pos^ 
session ;  for  he  cannot  be  permitted  to  support  his  own  possession,  hj 
his  own  testimony ;  besides  he  is  liable  for  the  meane  profits  (r). 

But  where  a  witness  produced  to  prove  the  lease  was  objected  ttf 
because  he  bad  the  inheritance  in  the  land  demised,  it  being  answered 
that  both  parties  claimed  under  the  same  person,  he  was  admitted  to 
give  evidence :  for  under  circumstances  between  indifierent  personSi 
and  where  he  has  not  any  interest  in  the  question,  the  landlord  b  a 
competent  witness  to  prove  the  terms  of  his  own  demise  (d). 

In  an  action  at  the  suit  of  a  tenant  claiming  a  right  of  common  over 
a  piece  of  waste  land  against  the  owner  of  an  adjoining  close,  for  ttot 
repairing  an  intervening  fence,  the  landlord,  under  whom  the  plainuf 
holds  the  premises  in  respect  of  which  he  claims  the  right  of  common, 
is  not  a  competent  witness  to  prove  the  right.  Neither  in  such  an 
action  are  others,  who  have  a  similar  right  of  common,  competent 
witnesses  for  that  purpose  (e). 

Declarations  by  tenants  are  admissible  evidence  after  their  deatb, 
to  shew  that  a  certain  piece  of  land  is  parcel  of  the  estate  which  they 
occupied }  and  proof  that  they  exercised  acts  of  ownership  in  it  (not 
resisted  by  contrary  evidence)  is  decisive. — Whether  parcel  or  not,  is 
always  matter  of  evidence  {/). 

So,  where  the  plaintiff  daimed  as  devisee  in  remainder  under  a  will 
twenty-seven  years  before,  under  wluch  there  was  no  possession. 


(a)  FtirUtle  d.  Mytton  ?.  Gilbert.  iT.R. 
169. 

(i)  Doe  d.  James  v.  Suilton.  ft  B.  1^  A. 
371.  Doe  d.  Cuff  V.  Stndling.  ft  Stark.  187. 

(tf)  Doe  d.  Potter  v.  WiUiaoat.  Cowp.  6fti. 
3ourne  v.  Turner.  1  $tra.  63ft.  Doc  d.  Jones 


V.Wilde.  5  Taunt.  183.  S.  C.  I  Mars.  7* 
(J)  BcU  ▼.  Harwood.    3  T.  R.  30^309- 

Run.  Eject,  ft^x. 

(0  Ancomb  v.  Shore,  i  Campb.  i^S-^ 
(f)  Davies  v.  Piene.  ft  T.  R.  53* 


Sect.  IL3         the  Action  of  Ejectment;  ^.  413 

declarations  by  the  tenant  who  was  in  possession  at  that  time,  that  he 
held  as  a  tenant  to  the  devisor,  were  admissible  evidence  to  prove 
seisin  in  the  devisor  (a). 

So,  a  grantee,  when  he  appears  to  be  a  bare  trustee,  is  a  good  wit- 
ness to  prove  the  execution  of  the  deed  to  himself  {b). 

An  heir  apparent  may  be  a  witness  concerning  the  title  of  the  land, 
but  the  remainder-man  cannot,  for  he  has  a  present  estate  in  die 
land ;  but  the  heirship  of  the  heir  is  a  mere  contingency.  So,  tenant« 
in-tail,  remainder-in-tail,  he  in  remainder  cannot  be  a  witness  con- 
cerning the  titles  of  these  lands ;  for  he  has  an  estate,  such  as  it 
is(c). 

In  an  action  at  the  suit  of  a  lessor  against  his  lessee,  for  not  culti- 
vating the  farm  according  to  covenants  contained  in  the  indenture  of 
lease,  the  sub-lessee  of  part  of  the  premises  is  a  competent  witness  to 
prove  performance  of  the  covenant  on  part  of  the  defendant  (i/)« 

As  to  executors,  an  executor  may  be  a  witness  in  a  cause  concern- 
ing the  estate,  if  he  have  not  the  surplusage  given  him  by  the  will  (« )• 
It  is  clear,  therefore,  that  an  executor  in  trust  may  be  a  witness ;  and 
it  is  now  held  to  be  no  objection  to  an  executor's  testimony,  that  he 
Inay  be  liable  to  actions  as  executor  de  ion  tort.  So  an  executor  who 
takes  not  any  beneficial  interest  b  a  competent  witness  to  prove  the 
sanity  of  his  testator  (/)• 

'  A  person  who  had  sold  the  inheritance  without  any  covenant  for 
good  tide  or  warranty  was  allowed  to  be  a  witness  to  prove  the  dtk 
of  the  vendee  (g). 

With  respect  to  the  objection  of  interest,  which  if  substantiated 
applies  to  the  competency  of  a  witness,  if  a  person  who  is  interested 
execute  a  surrender  or  release  of  his  interest,  he  may  be  examined  as 
a  witness,  although  the  party  refuse  to  accept  the  surrender,  or  re- 
lease :  for  every  objection  of  interest .  proceeds  on  the  presumpdon 
that  it  may  bias  the  mind  of  the  witness;  but  this. presumpdon  is 
taken  away  by  proof  of  his  having  done  all  in  his  povfct  to  get  rid  of 
the  interest  (A). 

An  objection  to  the  competency  of  a  witness  should  be  first  made 
at  the  trial  {k) ;  for  if  made  then,  it  may  be  shewn  to  have  been  re- 
leased, or  otherwise  done  away :  therefore  on  modon  for  a  new  trial, 
no  objection  to  a  witness  can  be  received,:  which  was  not  made  at  the 
trial  (i).  Nay,  an  otqection  to  the  competency  of  witnesses  discovered 
gfter  trial,  is  not  sufficient  ground,  of  itself,  for  granting  a  new  trial ; 


(^)  Davies  v.  Picnc.  »  T.  lU  53* 

(6)  GoM  V.  Tracy,  i  P.  Wnw.  aSy-apa 

(«)  Smith  V.  Blackhsm.  z  Salk.  283. 

(d)  Wifbaw  V.  Baraes.  i  Caiopb.  34Z. 

(*)  Anon.  I  Mod.  107. 

(/)  Ooodtitk  d,  Fowler  v.  Wdford.  Doug. 
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(g)  Bushby  v.  Grecxulate.  z  Stra.  445. 

(A)  Goodtick  d.  Fowler  t.  Wclfbxd.  Doug* 
Z40-Z. 

(i)  Turner  v.  Pearte.  z  T.  R.  719,  — 
d«  aymer  v.  JLittler«  x  Blk.  345« 
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though  it  nay  have  tome  weighti  if  the  applictnt  appear  to  hite 


merits :  and  though  the  objection  appear  pn^>erl7  made  at  the  tria]» 
yet  in  case  of  doubtj  it  is  usual  to  apply  to  the  credit^  rather  than  the 
competence  of  a  witness* 

Respecting  the  weight,  as  evidencct  of  a  survey  of  landSf  it  is  laid 
down  generally  by  Lord  C.B.  GUkrt^  that  an  old  terrier  or  surrey  of 
a  manor,  whether  ecclesiastical  or  temporal^  may  be  given  in  evi* 
dence^  for  there  are  no  other  ways  of  ascertaining  the  oU  temaxcs  or 
booodaries  {a)*, 

Accordingly,  the  survey  of  a  religious  hoose,  taken  in  1563^  was 
allowed  to  be  good  evidence  to  prove  the  vicar's  right  to  snaall 
tithes  (*). 

But  this  opinion  seeos  to  fdate,  with  regard  to  terriers,  to  such  as 
ase  sq^ned  not  only  by  the  parson,  but  by  the  churchwardens  and 
substantial  inhabitants  of  the  parish,  or  at  least  by  the  churdH 
wardens,  not  being  of  the  parson's  nomination  %  and,  in  respect  of 
sorveys,  to  such  as  are  ngned  by  the  tenants  of  the  manor,  os  appear 
to  have  been  made  at  a  court  of  survey.  For  then»  being  of  a  puUie 
nature,  they  cannot  be  supposed  to  have  been  framed  and  attested  to 
serve  die  private  interest  of  any  individual :  upon  which  prindplo 
also,  court-folls»  or  at  least  parish«*books  are  admitted  in  evidence 
when  the  rights  of  third  persons  are  concerned  {b). 

.  But  surveys,  although  of  a  private  nature,  have  been  adimtted  in 
evidence  where  circumstances  could  be  adduced  to  shew  die  improba- 
bility of  their  being  taken  to  serve  any  interested  purpose  in  the 
maker.— -Thus,  whore  two  manors  were  in  the  hands  of  the  same 
person,  and  a  survey  was  to  be  taken,  and  afterwards  one  of  them 
was  conveyed  to  another  person,  and  after  a  tong  time  there  were 
disputes  between  the  lords  of  the  two  manors,  this  old  survey  was 
held  to  be  evidence.  So  an  old  map  of  lands  was  allowed  ta  be  evi- 
dence }  as  when  it  came  along  with  the  writings  and  agreed  widi  the 
boundaries  adjusted  in  an  antient  purchase  {b). 

But  where  a  terrier  or  survey  is  not  attended  with  such  ckcnnir 
Stances,  atid  is  the  mere  private  memorial  of  the  party  for  whom  it 
is  made,  it  seems  only  admissible  as  evidence  against  him  (b). 

Where  a  landlord  has  a  right  to  enter  for  non-payment  of  rent,  he 
camiot  recover  in  ejectment  at  common  law,  unless  he  demand  the 
rent  on  the  day  on  which  it  became  doe  \  not  under  the  statute  4  G.  a. 
if  sufficient  distress  be  on  the  premises  (c). 

In  an  ejectment  on  the  several  demises  of  two  persons,  aldiough 
the  evidence  shew  the  tide  to  be  exclusively  in  one  of  them,  the 


(«)  Aoon.  X  Stn.  95.  im  mih. 
(^)  Vicar  of  KeUu^toa  t.  Trinity  College' 
Z  Wils.  170. 
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other  omnot  be  compdlcd  to  be  examined  as  a  witness  for  the  de- 
fendant (tf). 

After  the  Plaintiff  in  ejectment  has  proved  his  title  to  a  verdict^ 
the  Court  will  not  try  the  question  of  the  precise  extent  of  the 
Plaintiff's  claim  as  defined  by  particular  metes  and  bounds  {b)m 

Of  the  verdict. — ^With  respect  to  the  verdict,  the  plaintiff  shall  re- 
cover according  to  the  title  that  he  makes  out,  though  not  consistent 
with  that  stated  in  the  declaration ;  for  the  true  question  in  an  ejects 
ment  is,  who  has  the  possessory  right  (r). 

Therefore,  where  the  plaintiff  declared  on  a  demise  for  seven  years, 
but  had  title  to  five  only,  he  recovered  according  to  his  title  notwith- 
standing {J)» 

So,  the  plaintiff  may  recover  as  many  acres  as  he  proves  title  to, 
though  he  dedare  for  raotti  and  though  the  declaration  go  for 
several  things,  and  there  be  a  general  verdict ;  though  the  declara- 
cton  he  had  as  to  part,  yet  the  plaintiff  may  recover  for  the  re« 
ssainder  {e). 

As,  where  ejectment  was  *<  for  one  messuage  or  tenement  and 
four  acres  of  land  to  the  same  belonging }"  the  '<  words  <*  to  the  same 
belonging,"  were  held  to  be  void ;  for  land  cannot  properly  belong  to 
a  house,  and  then  it  is  as  a  declaration  of  a  messuage  or  tenement^ 
and  four  acres  of  land  \  which  though  it  he  void  for  the  first,  it  ia 
good  for  the  land :  whereupon  the  plaintiff  released  the  dams^es^  and 
fi:>r  the  four  acres  had  judgment  (/). 

In  an  ejectment  upon  the  several  demises  of  three  persons,  each 
demise  being  of  the  whole,  the  lessors  of  the  plaintiff  are  entitled  to 
a  .verdict,  upon  evidence  that  they  jointly  granted  a  lease  to  the  de- 
ftodant  wUch  has  expired  {g). 

The  maxim,  however,  that  a^us  est  solum,  ejus  est  usque  ad  cmlum  et 
ad  inferos^  does  not  apply  in  every  case :  for  it  has  been  adjudged, 
that  the  demise  of  premises  in  Westminster^  late  in  the  occupation  of 
A.  particularly  describing  them,  part  of  which  was  a  yard,  did  not 
pass  a  cellar  Mtuate  under  that  yard  which  was  then  in  the  occupa* 
tion  of  B.  another  tenant  of  the  lessor  (£). 

*    A  verdict  cures  a  defect  in  setting  out  the  title,  though  it  cannot 
cure  a  defective  title  («)• 

After  verdict,  if  the  objection  be  grounded  upon  the  mere  mistake 
of  die  cleik,  or  a  trifling  nicety,  there  is  no  need  of  any  actual 
amendment  at  all  (  the  Court  will  ovorlook  the  exception  (f ). 


(«)  Fenn  d.  Pewtrest  r.  Gnoger.  3  Campb. 

X77. 

{ft)  Doc  d.  Dnpttt*  Conpaoy  v.  WUsod.  % 
Star.  477. 

(«)  B«U.  H.  P.  xo^ 

W  n>W.  Doe  d.  Shore  v.  Porter.  3  T» 
R.X3. 
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^  ^j^  ^\.  pgading  a  rule  to  arrest 
0^^^^j^  ksnx  of  the  phdntiff  to  i 

^^  y/  ,,^^ifffctt»^  the  verdict  in  ejectment,  on  the 

^^^^'^^'!^M  f09oce  between  the  description  of  the  pre- 

y^^^itcord  (upon  which  the  plaintiff  lecoreitd,) 

if  ^ ^Jtt^B ^^^  ^^  ^  premises  were  described 

if  ^  ^^^^1^''^^^  jadgment  in  ejectment  is  a  recovery  of  the 
^^  /a^^  seisin  or  freehold}^  without  prejudice  to  the 
pct^^^LfifitrnxdB  appear,  even  between  the  parties.  He  who 
gf^^^it,  in  truth  and  substance  can  only  be  possessed  accord- 

^^^^^f^  ^  P^*^*"^'    ^  ^^  ^^^  ^  freehold,  he  u in asa 
''^ifbc  have  a  chattel  interest,  he  is  in  a«  a  termor :  and  in 


^^^'''^tbc  freehold,  his  possession  enures  according  to  right.  If 

fcf^  210  ^'  he  is  in  as  a  trespasser ;  and  without  any  re-entry  by 

ifi ^v^  owflCTf  is  liable  to  account  for  the  profits  (c). 

^'t^^  tbc  plaintiff  declares  for  the  whole  of  certain  premises  of 

!\  be  recovered  a  moiety  only,  the  judgment  should  not  be  for  a 

\Zcf  onlf  f  ^^  ^^  ^  plaintiff  recover  his  term ;  and  he  must  take 

^'I'r^ecttcion  for  no  more  than  he  has  a  right  to  recover  {d). 

'tbc  jadgment  is  either  against  the  casual  ejector,  or  i^^inst  the 
^gflot,  upon  a  verdict  |  the  former  is  generally  befbrei  the  latter  al- 
^yt  after  an  appearance  (#). 
^e  casual  ejector  can  in  no  case  confess  a  verdict  (/*). 
If  judgment  be  regularly  signed,  but  without  loss  of  trial,  it  may 
]^  set  aside  on  payment  of  costs,  and  taking  notice  of  trial  (g). 

When  the  landlord  is  admitted  defendant  instead  of  the  tenant, 
ibe  judgment  is  entered  against  the  casual  ejector  with  a  stay  of  ex^ 
ctttion  till  further  order :  if  the  landlord  be  afterwards  nonsuited  for 
not  confessing  lease,  &c.  or  if  a  verdict  be  given  against  him  upon  the 
trial,  the  plaintiff  must  move  for  leave  to  take  out  execution  against 
the  casual  ejector  {b) ;  and  the  day  of  shewing  cause  against  the  mo- 
tion is  the  proper  time  for  the  landlord  to  make  his  stand  against  the 
plaintiff's  uking  out  executbn  and  getting  into  possession.  It  has 
however  been  held,  that  he  may  bring  a  writ  of  error,  which  vooU 
l>e  a  sufficient  reason  against  taking  out  execution  (s). 


(«)  Ooodtitkd.  Wright  T.Otway.  8£att. 
357- 

(S)  Doe  d.  Cotterell  w,  Wylde.  a  B.  Sc 
A.47a- 

(«)  Taylor  d.  Atkini  t.  Horde,  z  Burr. 
6o.  90.  Z14. 

(J)  Dean,  d.  Burses  ▼.  Purvii,   Ibid.  3a6. 
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Sect  II.]         the  Action  of  Ejectment;  ^c.  417 

The  plaintiff  cannot  have  judgment  against  the  castial  ejector,  till 
common  bail  is  filed. 

'  When  the  plaintiff  is  nonsuited  at  the  trial  for  want  of  the  defend- 
ant's confessing  lease,  &c.  he  is  not  entitled  to  sign  judgment 
against  the  casual  ejector,  till  the  postea  comes  in  on  the  day  in 
bank  (a). 

Of  the  Damages, '-"^Tht  damages  in  ejectment  arc  merely  nominal, 
the  recovery  of  the  term  being  the  object  of  the  action. 

Where  an  action  of  ejectment  and  an  action  of  assault  and  battery 
were  joined  in  the  same  writ,  after  verdict  it  was  moved  in  arrest  of 
judgment ;  because  the  battery  was  joined  with  the  ejectment,  and 
the  damages  being  entire,  the  plaintiff  could  not  release  the  damages 
in  the  battery,  to  take  judgment,  and  the  execution  in  ejectment. 
The  reason  is,  that  where  the  damages  are  entire,  it  does  not  appear 
that  the  plaintiff  recovered  by  any  title  in  ejectment ;  and  therefore  it 
cannot  be  seen  by  the  Court,  whether  those  two  actions  were  not 
originally  joined,  in  order  that  the  plaintiff  might  have  a  recovery 
in  one  to  save  his  costs  in  the  other.  But  where  the  damages  are 
given  severally,  it  appears  that  the  plaintiff  had  a  title  in  both  cases ; 
and  therefore  if  he  release  his  damages  in  battery,  which  was  mis^- 
joined  with  the  ejectment,  there  is  no  reason  why  he  should  not  take 
his  judgment  in  ejectment :  for  though  the  Court  must  judge  the 
joinder  of  the  action  to  be  bad,  where  it  appears  to  be  a  contrivance 
to  save  costs,  which  is  the  mischief  of  joming  different  actions  ;  yet 
where  there  appears  to  be  good  cause  in  both  cases,  the  joinder 
of  the  action  is  cured  by  the  release,  for  the  plaintiff  should  have 
judgment  according  to  his  right  {h\ 

Of  the  Costs, — Incident  to  the  judgment  are  the  costs,  or  expenses* 
of  the  action,  which  are  therefore,  as  next  in  order,  to  be  treated  of. 

If  the  tenant  do  not  appear,  and  judgment  be  consequently  entered 
against  the  casual  ejector,  the  plaintiff  has  no  other  remedy  for  his 
costs,  than  by  his  action  for  the  mesne  profits  ;  in  which  they  are  re- 
coverable against  the  tenant,  as  consequential  damages  {h). 

But  if  the  tenant  appear,  and  be  made  defendant,  under  the  usual 
terms  of  confessing  lease,  &c.  and  afterwards  at  the  trial,  refuse  to 
make  that  confession,  he  is  liable,  upon  the  rule  by  which  he  was 
made  defendant,  to  the  payment  of  costs;  which  if  not  paid,  an 
attachment  lies  against  him  :  and  this  is  all  the  remedy  which  the 
plaintiff  has  for  hb  costs  if  he  be  nonsuited  by  the  defendant  not  con. 
fessing  lease,  &c.  If  the  tenant  appear,  confess  lease,  &c.  and  a 
rerdict  be  given  against  him  upon  the  trial,  the  judgment  is  entered 
against  the  tenant ;  on  which  judgment  the  plaintiff  may  take  out 

« 
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{a)  Doc  d.  Lord  Palmerston  v.  Copeland.    1      {h)  Run.  Eject.  Z44« 
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416  Of  (he  Evidence  in  [Chap.  XIV. 

-  Attxx  verdict  in  ejectment  for  a  messuage  and  tenement,  the 
Court  will  give  leave  to  enter  the  verdigt  according  to  the  Judgc^s 
iiotes  for  the  messuage  only,  pending  a  rule' to  anest  the  judg- 
menti  without  obliging  the  lessor  of  the  plaintiff  to  release  the 
damages  {a). 

The  Court  refused  to  set  aside  the  verdict  in  ejectment,  on  the 
ground  that  there  was  a  variance  between  the  description  of  the  pre- 
mises in  die  nisi  priut  record  (upon  which  the  plaintiff  reooveitd,) 
and  the  issue ;  it  not  bong  stated  how  the  premises  were  dcscriboJ 
in  the  declaration  delivered  (^). 

Cftbi  Judgment. — ^The  judgment  in  ejectment  is  a  lecoveiy  of  the 
possession  (not  of  the  seisin  or  freehold),  without  prejudice  to  the 
right  as  it  may  afterwards  appear,  even  between  the  parties.  He  who 
enters  under  it,  in  truth  and  substance  can  only  be  possessed  accord- 
ing to  rij^t,  proia  Ux  paitulat.  If  he  have  a  freehold,  he  is  in  as  a 
freeholder;  if  he  have  a  chattel  interest,  he  is  in  as  a  termor :  and  in 
respect  of  the  freehold,  his  possesion  enures  according  to  right.  If 
he  have  no  title,  he  is  in  as  a  trespasser ;  and  without  any  re-entry  bj 
the  true  owner,  is  liable  to  account  for  the  profits  {e). 

Where  the  plaintiff  declares  for  the  whole  of  certain  premises  of 
which  he  recovered  a  moiety  only,  the  judgment  should  not  be  for  a 
moiety  only,  but  that  the  plaintiff  recover  his  term ;  and  he  must  take 
out  execution  for  no  more  than  he  has  a  right  to  recover  {d  )• 

The  judgment  is  either  against  the  casual  ejector,  or  against  the 
tenant,  upon  a  verdict }  the  former  is  generally  befiore,  the  latter  al- 
ways  after  an  appearance  {e). 

The  casual  ejector  can  in  no  case  confess  a  verdict  {f). 

If  judgment  be  regularly  signed,  but  without  loss  of  trial,  it  may 
be  set  aside  on  payment  of  costs,  auid  taking  notice  of  trial  [g). 

When  the  landlord  is  admitted  defendant  instead  of  the  teoant, 
the  judgment  is  entered  against  the  casual  ejector  with  a  stay  of  eie- 
cution  rill  further  order :  if  the  landlord  be  afterwards  nonsuited  for 
not  confessing  lease,  &c.  or  if  a  verdict  be  given  against  lum  upon  the 
trial,  the  plainriff  must  move  for  leave  to  take  out  execution  against 
the  casual  ejector  {b) ;  and  the  day  of  shewing  cause  against  the  iikv 
tion  is  the  proper  time  for  the  landlord  to  make  his  stand  against  the 
pbdntiff 's  taking  out  execudon  and  getting  into  possesabn.  It  has 
however  been  held,  that  he  may  bring  a  writ  of  error,  which  wottU 
be  a  sufficient  reason  against  taking  out  execution  (f  )• 


(«)  Ooodtitk  d.  Wright  r.  Otway.   8  Eatt.  i  Far  v.  Deim.  lUd.  366. 
357.  ^  I     (0  Run.  Eject.  40a- 

(i)  Doe  d.  Cottcrell  v.  Wylde.    »  B.  & 

A.47»- 
(f )  Tiylor  d.  Atkini  t.  Horde,    z  Burr. 

60.  90. 1x4. 
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The  plaintiff  cannot  have  judgment  against  the  ca$tial  ejector,  till 
common  bail  is  filed. 

'  When  the  plaintiflFis  nonsuited  at  the  trial  for  want  of  the  defend- 
ant's confessing  lease,  &c.  he  is  not  entitled  to  sign  judgment 
against  the  casual  ejector,  till  the  poitea  comes  in  on  the  day  in 
bank  (a). 

Of  the  Damages. ^^Tht  damages  in  ejectment  are  merely  nominal, 
the  recovery  of  the  term  being  the  object  of  the  action. 

Where  an  action  of  ejectment  and  an  action  of  assault  and  battery 
were  joined  in  the  same  writ,  after  verdict  it  was  moved  in  arrest  of 
judgment ;  because  the  battery  was  joined  with  the  ejectment,  and 
the  damages  being  entire,  the  plaintiff  could  not  release  the  damages 
in  the  battery,  to  take  judgment,  and  the  execution  in  ejectment. 
The  reason  is,  that  where  the  damages  are  entire,  it  does  not  appear 
that  the  plaintiff  recovered  by  any  title  in  ejectment ;  and  therefore  it 
cannot  be  seen  by  the  Court,  whether  those  two  actions  were  not 
originally  joined,  in  order  that  the  plaintiff  might  have  a  recovery 
in  one  to  save  his  costs  in  the  other.  But  where  the  damages  are 
given  severally,  it  appears  that  the  plaintiff  had  a  title  in  both  cases  i 
and  therefore  if  he  release  his  damages  in  battery,  which  was  mis- 
joined  with  the  ejectment,  there  is  no  reason  why  he  should  not  take 
his  judgment  in  ejectment :  for  though  the  Court  must  judge  the 
joinder  of  the  action  to  be  bad,  where  it  appears  to  be  a  contrivance 
to  save  costs,  which  is  the  mischief  of  joining  different  actions  ;  yet 
where  there  appears  to  be  good  cause  in  both  cases,  the  joinder 
of  the  action  is  cured  by  the  release,  for  the  plaintiff  should  have 
judgment  according  to  his  right  (i). 

Of  the  Costs. — Incident  to  the  judgment  are  the  costs,  or  expenses 
of  the  action,  which  are  therefore,  as  next  in  order,  to  be  treated  of. 

If  the  tenant  do  not  appear,  and  judgment  be  consequently  entered 
against  the  casual  ejector,  the  plaintiff  has  no  other  remedy  for  his 
costs,  than  by  his  action  for  the  mesne  profits  ;  in  which  they  are  re- 
coverable against  the  tenant,  as  consequential  damages  {b). 

But  if  the  tenant  appear,  and  be  made  defendant,  under  the  usual 
terms  of  confessing  lease,  &c.  and  afterwards  at  the  trial,  refuse  to 
make  that  confession,  he  is  liable,  upon  the  rule  by  which  he  was 
made  defendant,  to  the  payment  of  costs ;  which  if  not  paid,  an 
attachment  lies  against  him  :  and  this  is  all  the  remedy  which  the 
plaintiff  has  for  his  costs  if  he  be  nonsuited  by  the  defendant  not  con. 
fessing  lease,  &c.  If  the  tenant  appear,  confess  lease,  &c.  and  a 
verdict  be  given  against  him  upon  the  trial,  the  judgment  is  entered 
against  the  tenant;  on  which  judgment  the  plaintiff  may  take  out 

(a)  Doe  d.  Lord  Palmerston  v.  Copdand.    1      (^)  Run.  Eject.  X44« 
%  T.  R.  779.  I 
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execution»  as  in  ordinary  cases :  for  tins  is  not  a  case  provided  for1>T 
the  rule  (a). 

Where  a  verdict  is  given  for  the  defendant^  or  the  plaintiff  is  non- 
suited for  any  other  cause  than  that  of  not  confessing  lease,  &c.  the 
defendant  must  tax  his  costs  on  the  postea^  as  in  other  actions :  and 
sue  out  a  capias  ad  satisfaciendum  for  the  same  against  the  plaintifi^ 
which  he  must  shew,  under  seal,  to  the  plaintiff's  lessor,  and  at  the 
same  time  serve  him  with  a  copy  of  the  consent  rule ;  then  if  the 
lessor  being  required,  refuse  to  pay  the  costs,  the  Court,  on  motion, 
will  grant  an  attachment  against  him  {a)* 

So,  if  a  stranger  carry  on  a  suit  in  another's  name,  who  has  title, 
and  yet  is  so  poor  that  he  cannot  pay  the  costs :  in  case  he  fail,  the 
Court,  on  affidavit  of  the  circumstances,  will  order  the  person  who 
carried  on  the  suit  to  pay  costs  to  the  defendant  (^i). 

So,  where  baron  and  feme  were  lessors,  and  the  baron  died  after 
entering  into  the  rule,  the  feme  was  notwithstanding  held  liable  to 
the  payment  of  costs  \  because  they  were  to  be  paid  by  the  lessors  of 
the  plaintiff,  and  both  of  them  were  in  the  lease. 

If  the  plaintiff  have  a  verdict  in  ejectment,  and  costs  be  taxed,  and 
an  attachment  issue  for  non-payment  of  them,  the  defendant  shall 
not  have  an  ejectment  against  the  plaintiff,  in  the  same  Courts  till  he 
has  paid  those  costs :  and  the  Courts  consider  an  ejectment  in  another, 
in  the  same  light  as  a  former  ejectment  in  the  same  Court  %  and  will 
stay  proceedings  in  a  new  ejectment  till  the  costs  of  the  former  be 
paid,  as  well  where  the  former  ejectment  was  in  another,  as  where  it 
was  in  the  same  Court. 

Proceedings  in  ejectment  were  stayed  by  the  Court  of  Comnun 
Pleas,  after  a  long  delay,  the  day  before  trial,  till  the  costs  of  a  for* 
mer  ejectment  in  the  King's  Bench  were  paid  (3). 

So,  proceedings  were  stayed  in  an  ejectment  by  a  fraudulent  asng- 
nee  of  an  insolvent  debtor,  till  the  costs  of  former  ejectments  brought 
by  the  debtor  himself  were  paid  (^)« 

So,  proceedings  were  stayed  even  till  the  costs  were  paid  of  a  for- 
mer ejectment,  in  which  the  lessor  of  the  plaintiff  never  entered  into 
the  consent  rule  {d). 

Yet  where  a  verdict  in  a  former  ejectment  had  been  for  the  plain- 
tiff, who,  upon  the  defendant  bringing  the  action  against  him,  prayed 
for  costs  before  he  should  be  compelled  to  plead  to  the  new  action,  it 
was  denied  because  the  verdict  being  for  him,  he  had  no  vexation : 
but  if  it  had  been  against  him,  or  he  had  been  nonsuited,  he  shook! 
not  have  brought  another  action  before  the  costs  of  the  first  had  been 


(tf)  Run.  Eject.  Z44. 

{h,  poe  d.  Chadwick  v.  Law.    a  Bl.  R. 
1158. 


{i)  Doe  d  Chambers  v.  Law.  Diid.  ilSa 
{d)  Smith  d.  Ginger  ▼.  Biinaidistoa,  Ibid. 
904. 
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paid,  because  it  was  a  vexation  to  bring  a  new  action  (a).  No  new 
ejectment,  however,  can  be  brought  by  the  defendant  after  a  recovery 
against  him,  till  he  has  quitted  the  possession,  or  the  tenant  have  at- 
torned to  the  plaintiff  (h). 

Where  the  lessor  of  the  plaintiff  was  in  custody  under  an  attach- 
ment for  non-payment  of  costs  in  a  former  ejectment,  and  brought  a 
new  ejectment  upon  the  same  demise,  the  Court  refused  to  stay  pro- 
ceedings therein,  till  the  costs  of  the  former  should  be  paid  (i). 

In  ejectment  against  several,  the  plaintiff  has  his  election  to  pay 
costs  to  which  of  the  defendants  he  pleases  {c).  But  if  the  defendants 
fail,  each  of  them  is  answerable  for  the  whole  costs  (J). 

By  Stat.  SCffpJf^.  3.C.  ii.in  ejectment  against  several,  if  any  one 
or  more  be  acquitted  by  verdict,  he  shall  recover  his  costs  against  the 
plaintiff,  unless  the  Judge  shall  certify  in  open  Court  that  there  was 
good  cause  for  making  such  person  a  defendant. 

This  being  an  action  of  trespass,  if  the  judge  before  whom  it 
is  tried  shall  certify  under  his  hand  on  the  back  of  the  record,  that 
the  freehold  or  title  of  the  land  came  chiefly  in  question,  though 
the  damages  are  under  40s.  there  shall  be  the  full  costs.  This  is 
enacted  by  stats.  43  EKz.  c.6.  21  J.  i.  c.  16.  22  ^  23  C.  2.  c.  9.  x. 
136. 

Of  the  Execution. — ^Touching  the  execution  of  the  judgment,  as  the 
plaintiff  in  ejectment  recovers  only  the  possession  of  the  property  in 
question,  execution  of  course  is  of  the  possession  only  (e). 

The  plaintiff  having  judgment  to  recover  his  term,  may  enter  with- 
out suing  out  a  writ  of  execution,  which  is  called  an  habere  facias  pos-^ 
leisionemg  for  where  the  land  recovered  is  certain,  the  recoverer  may 
enter  at  his  own  peril,  and  the  assistance  of  the  sheriff  is  only  to 
preserve  the  peace  (/). 

The  usual  and  regular  way,  however,  is  to  make  out  a  writ  of  £«- 
bere  Judas  possessionem  i  which  being  engrossed,  signed,  and  sealed, 
and  a  precipe  being  made  out  for  it,  is  carried  to  the  oi&ce  of  the  she- 
riff, who  makes  out  a  watoant  thereon,  and  will  put  the  lessor  of  the 
plaintiff  in  possession  (/).  It  has  relation  to  the  teste  g  therefore  if 
tested  the  last  day  of  the  preceding  term,  may  be  sued  out  though  the 
lessor  of  the  plaintiff  be  since  dead  (g). 

Tht  plaintiff  must  take  care  not  to  take  out  execution  for  more 
than  he  had  right  to  recover :  and  in  order  that  the  sheriff  may  not 
be  under  any  difficulty  in  executing  the  writ  of  possession,  the  prac« 
tice  now  is  for  the  plaintiff  himself  not  merely  to  point  out  to  the 


(a)  Roberts  ▼.  Cook.  4  Mod.  379. 
(i)  Fenwick  v.  Grosvenor*  z  Salk.  ^58. 
Run.  Eject.  440. 

(*)  Jordan  v.  Harper,  x  Stra.  516. 
(rf)  BoQ.  N.  P.  33J. 

£K9 


(e)  Run.  Eject.  4^4.  Taylor  d.  Atkyni  v» 
Horde*  i  Burr.  60*90. 
(/)  a  Sell.  PracL  aoa. 
(x)  I>oc  d.  Beyer  v.  Roe,  4  Burr.  1970. 
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sherifiv'that  of  which  he  is  to  deliver  him  possession^  !a  execution  of 
the  wiity  but  to  take  possession  at  his  peril  of  that  only  to  which  he 
has  title ;  for  should  he  take  more  than  he  has  recovered  and  shewn 
title  to,  the  Court  will,  in  a  summary  way,  set  it  right  {a). 

If  there  be  several  -messuages  in  possession  of  different  tenants, 
the  sheriff  must  go  to  all  their  houses  and  turn  them  out :  the  ddi^ 
very  of  the  possession  of  one  tenement  in  the  name  of  all,  is  not  wi- 
ficient  (3). 

The  words  of  the  writ  being  quod  habere  facias  possessmem^  there 
must  be  a  full  and  actual  possession  given  by  the  sheriff,  and  conse- 
quently all  power  necessary  for  this  end  must  be  given  him ;  if  tbeie- 
fore  the  recovery  be  of  a  house,  the  sheriff  must  justify  breaking  open 
the  door,  if  he  be  denied  entrance  by  the  tenant,  because  the  writ  can- 
not be  otherwise  executed  (r). 

If  the  officer  be  disturbed  in  the  execution  of  the  writ,  the  Conrt 
wiUf  on  affidavit  of  the  circumstances,  grant  an  attachment  against 
the  party  whether  he  be  the  defendant  or  a  stranger,  for  a  lecent 
ouster  b  a  contempt ;  and  the  process  is  not  understood  to  be  exe- 
cuted completely,  till  the  sheriff  and  his  officers  are  gone,  and  the 
plaintiff  left  in  quiet  possession  (</)• 

If  therefore  the  sheriff  turn  out  all  persons  he  can  find  in  the 
house,  and  give  the  plaintiff,  as  he  thinks,  quiet  possession,  and  after 
the  sheriff  is  gone,  some  persons  appear  to  be  lurking  in  the  honse, 
that  is  no  good  execution,  and  the  plaintiff,  it  is  said,  shall  harea 
new  habere  facias  possessionem  {e). — ^The  new  writ  cannot  issue,  nntu 
the  return  of  the  first  be  expired  (/). 

An  attachment  was  granted  absolute  in  the  first  instance,  against 
the  tenant  in  possession,  on  affidavit  that  he  had  been  served  with  a 
rule  of  Court  made  absolute  for  delivering  up  the  possession,  and  had 
refused  so  to  do  (^). 

The  law  seems,  however,  to  make  a  difference,  where,  after  posses- 
sion given  either  on  the  habere  facias^  or  by  agreement  of  the  parties 
the  plaintiff  is  turned  out  of  possession  by  the  defendant,  and  where 
by  a  stranger.  When  it  is  done  by  the  defendant  himselfi  the  ^' 
tiff  nuy  have  either  a  new  habere  Jacias,  or  an  attachment,  because  tne 
defendant  shall  never,  by  his  own  act,  keep  the  possession  which  the 
plaintiff  has  recovered  from  hkn  by  due  course  of  law.  But  where  a 
stranger  turns  tlie  plaintiff  out  of  possession,  after  execution  laliy 
executed^  the  plaintiff  is  put  to  Ins  new  action ;  or  to  an  indictment 

|«)  Run.  Eject.  43*.  Far  v.  Deiin.  x  Burr.  |      (d)  Kinpdtle  v.  Mana.  6  Mod.  %!-  • 
365-366.    Cottingham  V,  Kjng.    n>id.  6S4-    SaUc.  3»t. 
629.  Connor  v.  West.  5  Burr.  4673.  Roc  d.        (#)  Upton  t.  WeUs.  i  Leoa.  145* 
Saul  ▼.  Dawson.  3  Wife.  49.  (f)  Run.  Eject.  435. 

(*)  a  Sell.  Pract.  403,  a  Roll.  Abr.  886.         C^)  Dam  d.  Porey  v.  Doe.  «  BI.R'  ^' 

{t)  Semayne's  case.  5  Co,  91.  b.  I 
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for  the  forcible  entrjr,  by  which  means  the  force  will  be  punished. — 
The  reason  is^  that  the  title  was  never  tried  between  the  plaintiff  and 
the  stranger,  who  possibly  may  claim,  the  land  by  a  title  paramount 
to. that  of  the  plaintiff,  or  he  may  come  in  under  him  ;  and  then  the 
recovery  and  execution  in  the  former  action  ought  not  to  hinder  the 
stranger  from  keeping  that  possession  to  which  he  may  have  a  right* 
Were  the  law  otherwise,  the  plaintiff  might,  by  virtue  of  a  new 
iabfre  facias^  turn  out  even  his  own  tenants  who  come  in  after  the 
execution  is  executed,  whereas  the  possession  was  given  him  only 
against  the  defendant  in  the  action,  and  not  against  those  who  were 
not  parties  to  the  suit  {a). 

If  the  execution  go  to  the  sheriff  for  twenty  acres,  he  must  give 
twenty  acres,  according  to  the  common  estimation  of  the  country 
wh,ere  the  lands  lie  (i). 

As  the  plaintiff,  however,  is  to  shew  the  sheriff  the  premises  to 
which  he  has  title  and  to  take  possession  rightly  at  his  peril,  such  a 
very  exact  description  is  not  necessary  in  this  action,  as  in  a  pracipe. 
An  issue  has  been  directed  to  try  whether  the  sheriff  had  delivered 
possession  properly,  according  to  the  recovery  (r). 

At  this  day,  the  practice  is,  for  the  plaintiff  to  give  the  sheriff  se- 
curity to  indemnify  him  from  the  defendant,  and  then  for  the  sheriff 
to  give  execution  of  what  the  plaintiff  demands  (d). 

A  judgment  irregularly  obtained  was  set  aside,  and  the  possession 
that  had  been  given  upon  the  execution  ordered  to  be  restored :  but 
the  lessor  of  the  plaintiff  (who  held  the  possession)  absconding,  the 
rule  became  ineffectual ;  whereupon  it  was  moved  on  behalf  of  the 
late  tenants,  for  a  writ  of  restitution;  which  the  Court  awarded  ac- 
cordingly [e). 

And  the  Court  at  their  discretion  will  set  aside  a  writ  of  posses- 
sion regularly  executed,  and  let  the  landlord  in  to  try,  on  suggestion 
of  collusion  {f). 

If  the  plsuntiff  neglect  to  sue  out  his  writ  of  possession  for  a  year 
and  a  day  after  judgment,  he  must  revive  the  judgment  by  scire  facias^ 
as  in  other  cases  }  else  the  Court  will  award  a  restitution  quare  erro* 
nice  emanavit :  unless  the  stay  of  execution  be  by  consent  of  the  par- 
tics  for  the  year,  not  for  less  time,  com,  sem.  or  the  defendant  bring 
error  and  be  afterwards  nonsuited  (g). 

But  if  the  delay  be  by  injunction  of  the  Court  of  Chancery,  there 
must  be  a  scire  facias,  for  an  injunction  not  being  a  matter  of  record. 


(a)  Ratcliff V.Tate,  i  Keb.  779.  Loveless 
V.  Chapman.    Ibid.  785. 

(i)  R0U.R.410. 

(r)  Far  v.  Denn.  z  Burr.  ^6ys66»  Con- 
nor V.  "West,  5  Burr. '2673. 

(^  Run.  Ejcc(.  434. 


(«)  fl  Sell.  Pract.  2^4. 

(/)  Doe  d.  Grocers'  Company  v.  Roe, 
5  Taunt.  005. 

(g)  Withers  v.  Harris.  %  Ld.  Raym.  806. 
S.  C.  Salk.  258.  Booth  v.  Booth.  6  Mod. 
a88.  »  Sell.  Practr  264. 
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a  Court  of  law  v9iXl  not  take  notice  of  it ;  unless  the  party  has  taken 
out  execution  within  the  yeari  and  continued  it  down  by  wecwtus  non 
ntisit  breve f  which  may  be  done  without  a  breach  [a). 

If  the  plaintiff  die  within  a  year  and  a  day,  his  executors  cannot 
take  out  execution  without  a  scire  facias  g  for  they  axe  not  parties  t»- 
the  judgment :  though  if  execution  have  been  regularly  sued  out  in  the 
lifetime  of  the  testator,  the  sheriff  may  execute  it  after  his  death  \ 
because  the  authority  is  from  the  Court,  and  not  from  the  party  {h). 

If  after  judgment,  and  before  execution,  the  defendant  in  ejectment 
die,  and  a  scire  facias  go,  it  must  be  against  the  terre-tenants  of  the 
land  (and  the  heir  may  come  in  as  terre-tenant,)  and  not  s^ainst  the 
executor  without  naming  him  terre*tenant  (r). 

Where  the  landlord  is  admitted  to  defend  on  the  tenant's  non-ap- 
pearance, and  judgment  is  thereupon  signed  against  the  casual  ejector, 
with  a  stay  of  execution  till  further  order,  the  lessor  of  the  plabdff 
having  succeeded,  must  apply  to  the  Court  for  leave  to  take  out  exe- 
cution ;  and  in  such  case,  if  a  writ  of  error  be  brought  by  die  land- 
lord^  it  may  be  shewn  for  cause,  and  will  be  a  sufficient  reason^  against 
taking  out  execution:  but  if  the  landlord  omit  the  opportunity  of 
shewing  it  for  cause,  the  execution  is  r^ular,  and  cannot  be  8Ct 
aside  (J). 

Where  an  ejectment  was  brought  against  a  feme  sole,  who  mar- 
ried before  trial,  and  a  verdict  and  judgment  was  had  against  her  in 
her  original  name ;  it  was  held  to  be  regular  to  issue  an  haiert  faaas 
possessionem  zrxA  fieri  facias  against  her  in  the  same  name,  although  the 
fieri  facias  was  inoperative  (e). 


Of  the  Writ  qf^  Error. 

By  the  consent-rule,  as  has  been  before  observed,  the  defendant  an- 
dertakes  to  appear  and  receive  a  declaration :  the  necessity,  therefore, 
of  an  original  writ,  if  the  proceedings  be  in  the  Common  Pleas,  is 
superseded ;  because  as  the  tenant  is  to  appear  and  receive  a  declara- 
tion, he  catmot  take  advantage  of  the  want  of  an  original,  unless  in  a 
writ  of  error:  but  when  a  writ  of  error  is  brought,  the  plaintiff nmst 
file  an  original,  unless  it  be  after  verdict,  when  it  is  helped  by  stat  3S 
Eliz.  c,  14.  (/) 

As  in  the  Common  Pleas  there  is  no  need  of  an  original,  (which 
also  is  the  case  in  the  King's  Bench  when  the  proceedings  are  by  ori- 


(tf)  Wbter  V.  Lightbound.  i  Stra.  30Z. 
Perkins  v.  WoUaston.  x  Salk.  ^%%, 

{i)  Ruo.  Eject.  4^9. 

(f )  %  Sell  Pract.  A04.  Eyres  y,  Taunton. 
Cro.Car.  495.  &C,  lbid«  3U. 


{d)  Tidd's  Pract.  909. 

\t)  Doe  d. Taggart y. Btncber.  3M*a& 

557. 
(/)  Run.  Ejecu  404* 
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ginal,)  so  in  the  King's  Bench>  when  the  proceedings  are  by  bill,  there 
18  no  necessity  for  a  latitat^  or  bill  of  ejectment ;  but  the  party  must 
file  bail  before  he  can  proceed.  He  must  also  file  a  bill  of  ejectment 
besides  the  plea  roll,  in  case  a  writ  of  error  be  brought,  before  errors 
are  assigned.  The  reason  is,  that  the  Court  has  no  authority  to  pro- 
ceed in  ejectment  by  bill,  unless  the  defendant  be  in  custody ;  there- 
fore, by  the  rule,  bail  is  ordered  to  be  filed,  that  the  Court  may  have 
authority  to  proceed  {a\ 

The  casual  ejector  cannot  bring  error,  being  a  mere  nominal  per- 
son ;  that  writ  therefore  can  only  be  brought  after  the  defendant  has 
appeared,  and  confessed  lease,  entry,  and  ouster  (^). 

So,  if  the  landlord  be  permitted  to  defend,  a  writ  of  error  cannot 
issue  in  the  name  of  the  casual  ejector  (3). 

But  on  a  writ  o£  error  from  an  inferior  Court,  in  the  name  of  the 
casual  ejector,  the  Court  will  not  order  a  non  pros,  to  be  entered, 
though  his  release  of  errors  be  shewn  %  because  inferior  Courts  are 
not  competent  to  proceed,  as  before  observed,  by  a  rule  confessing 
lease,  &c.  (r). 

So,  if  an  infant  be  tenant  in  possession,  and  judgment  be  against 
the  casual  ejector  ;  because  no  laches  is  imputable  to  an  infant  (^r). 

The  plaintiff  having  brought  a  writ  of  error  in  Parliament,  the 
Court  obliged  him  to  enter  into  a  rule  not  to  commit  waste  or  destruc- 
tion during  the  pendency  of  the  writ.  The  defendant  did  not  oppose 
it ;  and  also  justified  to  400/.  (J). 

By  Stat.  16  &  17  C  2.  r.  8.  A  7.  it  is  enacted.  That  no  execution 
shall  be  stayed  by  writ  of  error  upon  any  judgment  after  verdict  in 
ejectment,  unless  the  plaintiff  in  error  shall  become  bound  in  a  rea- 
sonable sum  to  pay  the  plaintiff  in  ejectment  all  such  costs,  damages, 
and  sums  of  money,  as  shall  be  awarded  to  such  plaintiff  upon  judg- 
ment being  affirmed,  or  on  a  nonsuit,  or  discontinuance  had ;  and  in 
case  of  affirmance,  discontinuance,  or  nonsuit,  the  Court  may  issue 
a  writ  to  inquire  as  well  of  the  mesne  profits,  as  of  the  damages  by 
any  waste  committed  after  the  first  judgment,  and  are  therefore  to 
give  judgment,  and  award  execution  for  the  same,  and  also  for  costs 
of  suit. 

This  ««  reasonable  sum'*  is  generally  double  the  rent  {e\ 

Under  this  statute  the  defendant  is  intitled  by  law  to  hb  writ  of 
error,  if  he  offer  to  become  bound  as  the  statute  directs. 

Therefore,  where  the  lessor  of  the  plaintiff^  swore  that  the  defend- 
ant was  insolvent,  and  also  that  he,  the  lessor,  had  a  mortgage  upon 
the  land  to  more  than  it  was  worth,  yet  the  Court  held  that  the  de- 


(«}  Run.  Eject.  204. 

(*)  %  Sell.  Prart.  105.   George  d.  Bradley 
V.  Wisdom.  %  Burr.  757. 
(0  Run.  Eject.  421. 


{fy  Wharod  v.  Smart.  3  Burr.  18*3. 

(#)  Doc  d.  Webb  ▼.  Goundry.    7  Taunt. 

4»7. 
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fendant  was  entitled  to  his  writ  of  error,  he  becoming  boaiid  in 
double  the  rent  (a). 

The  plsuntiff  in  error  in  ejectment,  is  not  bound  to  give  the  de- 
fendant in  error  notice  of  his  entering  into  recognizance  pursuant  to 
]6  &  17  Car.  2.  r.  8.  /.  3.  to  pay  costs  on  a£Srmance ;  nor  is  he  re- 
quired to  find  bail  to  join  in  the  recognizance  (i). 

Nothing  shall  be  assigned  for  error  that  it  will  make  it  necessary 
to  go  again  into  the  title  of  the  premises  (r). 


Of  the  Action  of  Ejectment  where  the  Possession  is  vacant : 
— Where  a  Corporation  is  Lessor  of  the  Plaintiff^: — arid 

Where  tlie  Action  is  commenced  in  an  iriferior  Court, 

As  the  old  method  of  proceeding  in  this  action,  by  sealing  a  lease 
on  the  premises,  must  still  be  resorted  to  in  these  cases,  we  ha?e 
thought  proper  to  notice  them  as  a  detached  article. 

If  the  premises,  the  possession  of  which  the  plaintiff  seeks  to  r&- 
cover,  be  empty,  no  declaration  of  course  can  be  delivered  or  a£Sda- 
vit  made  of  the  delivery  of  it,  and  consequently  the  Court  cannot 
proceed  to  give  judgment  against  the  casual  ejector  (J), — In  such  case 
therefore  the  old  way  of ,  proceeding  must  be  still  pursued,  except  in 
the  single  instance  of  landlord  and  tenant,  provided  for  by  stat.  4  G.  2. 
of  which  hereafter  [e). 

This  is  done  by  entering  on  the  premises,  and  actually  sealing  a 
lease  thereon,  either  in  person  or  by  attorney. 

If  the  former  method  be  preferred,  the  proceeding  is  thus : 

A,  (the  person  claiming  title)  must  go  upon  the  land  before  the  es- 
soign  day  of  the  term,  and  there  seal  and  deliver  a  lease  to  B,  (any 
friend  of  his,  as  tenant;)  and  at  the  same  time  deliver  him  posses- 
sion. This  being  done,  get  C  (any  other  friend)  to  go  upon  the  pre- 
mises, and  turn  out  B.  the  tenant,  by  thrusting  him  off  the  premises: 
and  whilst  he  continues  there  serve  him  with  a  declaration  in  eject- 
ment, in  which  make  B,  the  tenant  plaintiff.  A»  (the  person  claiming 
title)  the  lessor,  and  C,  (the  actual  ejector)  the  defendant,  and  de^ 
dare  on  the  demise  in  the  lease  and  subscribe  a  notice  to  appear  (/)• 

The  declaration  is  the  same  as  usual,  only  the  real  persons  are 
made  parties,  instead  of  fictitious  names  (f). 

In  order  to  get  judgment  in  the  Court  of  King's  Bench,  an  affida?it 
must  be  made  of  sealing  the  lease,  and  of  the  ouster  by  defendant, 
and  of  all  the  facts.    This  is  indorsed  to  move  for  judgment  against 


(a)  Thomas  v.  Goodtitle.  4  Burr.  2501. 
(*)  Doe  d.  Webb  v.  Goundry.    7  Taunt. 

447. 

(c)  WUkes  V.  Jorden.  Hob.  j. 


{J)  Run.  Eject.  148. 
(«)  a  Sell.  Pract.  414. 
(/)  Ibid.  %iy4' 
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4he  casual  ejector,  and  unless  defendant  appear  and  enter  Into  the 
common  rule,  judgment  may  be  signed  as  on  a  common  ejectment. — 
In  the  Common  Pleas,  there  is  no  need  of  any  affidavit,  nor  any  mo- 
tion for  judgment ;  but  on  the  first  day  of  term,  give  a  rule  to  plead  as 
in  common  actions,  and  if  no  appearance  and  plea,  at  the  expiration 
.of  the  rule,  sign  judgment  {a). 

If  the  landlord,  or  person  claiming  title,  do  not  wish  to  enter 
Umself  and  seal  the  lease,  he  may  do  it  by  attorney,  and  the  pro- 
ceedings are  just  the  same  ;  the  attorney  acting  as  the  principal  land- 
lord {a). 

To  warrant  the  above  proceedings,  the  premises  must  be  vacant ; 
they  must  be  wholly  deserted  by  the  tenant,  and  the  lessor  of  the 
plaintiff  not  be  able  to  find  out  where  the  tenant  is  to  serve  him  with 
an  ejectment. 

Therefore,  where  the  lessee  of  a  public-house  took  another  and  re- 
moved his  goods  and  family,  but  left  beer  in  the  cellar ;  rent  being  in 
arrear,  the  landlord  sealed  a  lease  as  on  a  vacant  possession,  delivered 
an  ejectment,  and  signed  judgment,  it  was  set  aside,  the  lessee  still 
continuing  in  possession  :  and  a  case  was  mentioned,  where  leaving 
hay  in  a  barn  at  Hendon^  was  held  to  be  keeping  possession.  It  further 
appeared  in  this  case,  that  the  attorney  for  the  plaintiff  knew  whither 
the  lessee  removed,  and  might  have  served  him  personally,  which  need 
not  be  done  upon  the  premises, — So,  in  the  case  of  a  renting  of  ground 
to  which  there  is  no  house  or  bam,  if  it  be  known  where  the  tenant 
lives,  he  must  be  served  {b). 

In  cases  of  a  vacant  possession,  no  person  claiming  title  will  be  let 
in  by  the  Courts  to  defend,  but  he  that  can  first  seal  a  lease  on  the 
premises  must  obtain  possession.  The  person  therefore  claiming  title 
must  resort  to  his  new  ejectment  (r). 

But  it  is  said  that  any  person  claiming  title  to  the  premises,  and 
who  is  usually  admitted  by  the  Court,  may  with  leave  appear  and  en- 
ter into  the  common  rule,  upon  motion  for  that  purpose  {d).  But 
quare  now  i 

Ejectment  by  a  Corporation, — It  was  formerly  held,  that  when  a  cor- 
poration was  lessor  of  the  plaintiff,  they  should  execute  a  letter  of 
attorney  authorizing  some  person  to  enter  and  seal  a  lease  on  the 
land  :  and  then  <^lare  upon  a  demise  by  deed  ;  but  these  formalities 
are  no  longer  necessary,  and  the  declaration  may  now  be  in  the  com- 
mon form. 

If  a  corporation  be  aggregate  of  many,  they  may  set  forth  the  de- 
mise in  the  declaration  without  mentioning  the  Christian  names  of 


(tf)  a  Sell.  Pract.  »i3-4« 

(b)  Savage  ▼.  Dent,  a  Su.  1064. 

{<)  Bull.  N.  P.  95. 


{(C)  Imp.  Pract.  K.B.  537.    %  Sell-  Pract. 
3x7. 
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those  who  compose  it ;  but  if  the  corporation  be  sole,  the  name  c€ 
baptism  must  be  inserted ;  as  if  the  demise  be  by  a  bishop  (0). 

Proceedings  in  an  if^erior  Court, — ^Where  the  proceedings  are  in  ao 
inferior  Courti  the  plaintiff  must  proceed  by  actually  sealing  a  lease 
on  the  premises,  and  the  defendant  tries  the  title  in  the  name  of  the 
casual  ejector,  to  save  expense :  for  inferior  Courts  are  not  competent 
to  make  rules  to  confess  lease,  entry  and  ouster,  and  if  they  were, 
ha^  no  power  to  enforce  obedience  to  them.  It  seems,  therefore,  that 
if  the  defendant  in  an  inferior  Court  enter  into  a  rule  to  confess  lease, 
&c.  and  the  cause  be  removed  by  habeas  corpus^  and  the  Judge  of  the 
inferior  Court  grant  an  attachment  against  the  defendant  for  disobe- 
dience to  the  rule,  the  superior  Court  will  grant  an  attachment  against 
the  Judge  for  exceeding  his  authority,  and  obstructing  the  course  of  the 
superior  Coun  {a). 

If  an  hi^as  corpus  be  brought  to  remove  a  cause  in  ejectment  out 
of  an  inferior  Court,  the  lands  lying  within  their  jurisdiction,  and  die 
lessor  of  the  plainti£F  seal  a  lease  on  the  premises,  the  Courts  abore 
will  grant  a  procedendo  /  because  the  title  to  the  land  is  locals  asd 
therefore  proporly  within  the  jurisdiction  of  the  Coun  below,  where, 
if  it  proceed  regularly,  it  will  not  be  prohibited ;  but  if  the  lessor  hafc 
not  sealed  a  lease  on  the  premises,  the  Courts  above  will  not  grant  a 
procedendo  {a)^ 

So,  if  an  ejectment  be  commenced  in  an  inferior  Court,  and  an 
habeas  corpus  be  brought  to  remove  it,  and  the  plaintiff  in  ejectment 
declares  against  the  casual  ejector :  there  may  be  a  rule  to  confess 
lease,  &c.  as  if  he  had  originally  declared  in  the  Court  above,  and  the 
Court  will  not  grant  a  procedendo  {a). 

If  the  land  lie  partly  within  the  cinque  ports,  and  partly  without, 
the  defendant  cannot  plead  the  jurisdiction  of  the  cinque  ports, 
above;  for  though  the  land  be  local,  yet  the  demise  is  transitory, 
and  triable  any  where  r  and  therefore  though  the  plaintiff  may  lay 
his  action  for  that  which  lies  within  an  inferior  jurisdiction  in  the 
Court  below,  if  he  take  proper  measures  for  the  purpose,  yet  if  he 
win  proceed  in  a  superior  Court,  as  the  demise  is  tranutory,  the 
defendant  cannot  stop  his  proceeding,  because  those  Courts  have 
competent  jurisdiction  {a). 


Section  III.    Of  the  Action  for  Mesne  Profits. 

An  ejectment  being  a  feigned  action,  brought  against  a  nominal 
defendant,  and  generally  on  a  supposed  ouster,  is  not  a  pn^>er  action 

(a)  Run.  Eject.  IJO,  Jjl,  15a. 
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for  meme  profits^  the  action  for  which  is  wholly  dependent  upon 
facts ;  being  brought  against  the  real  tenant,  for  profits  which  he  has 
actually  receiYcd.  In  the  one  case«  thereforci  the  damages  are  merely 
nominal ;  in  the  other,  they  are  such  as  the  plaintiff  has  sustained  by 
a  real  injury ;  and  the  fiction  in  the  former,  does  not,  in  any  manner, 
afiect  the  latter  (a).  The  verdict  in  ejectment  having,  in  fiict,  estab- 
lished the  right  of  the  plaintiff  from  the  time  that  his  title  accrued, 
the  defendant  is  a  trespasser,  and  the  plaintiff  is  entitled  to  recover 
from  him  damages  for  his  unjust  possession,  equal  to  the  value  of  the 
lands  during  that  time ;  though  this  point  is  not  settled,  but  the 
^ionium  depends  upon  circumstances  {b). 

This  action,  therefore,  results  from  the  recovery  in  ejectment :  it  is 
an  action  of  trespass  nn  et  armis^  brought  by  the  lessor  of  the  plaintiff, 
in  his  own  name,  or  in  the  name  of  the  nominal  lessee  (for  it  may  be 
brought  in  that  of  either)  against  the  tenant  in  possession,  to  recover 
the  value  of  profits  unjustly  received  by  the  latter,  in  consequence  of 
the  ouster  complained  of  in  the  ejectment  (r). — It  is  usually  brought 
by  the  lessor  of  the  plaintiff  in  his  own  name,  and  in  that  case,  on 
proving  a  good  title  in  himself  and  an  actual  ouster  and  perception  of 
profits  by  the  defendant  antecedent  to  the  demise  and  ouster  in  eject- 
ment, he  will  recover  damages  for  those  profits  :  they  are  seldom,  how- 
ever, an  object  of  litigation,  as  the  demise  and  ouster  are  generally 
laid  soon  after  the  time  when  the  lessor's  title  accrued. 

But  the  plaintiff  is  not  bound  to  claim  the  mesne  profits,  only  from 
the  time  of  the  demise ;  for  if  he  prove  his  title  to  have  accrued  before 
that  time,  and  prove  the  defendant  to  have  been  longer  in  possession, 
he  shall  recover  antecedent  profits  (</}. 

In  sudi  case,  however,  the  defendant  will  be  at  liberty  to  controvert 
the  title,  which  he  cannot  do  in  case  the  plaintiff  do  not  go  for  more 
tinae  than  is  contained  in  the  demise;  because  being  tenant  in  posses- 
sion, he  must  have  been  served  with  the  declaration,  and  therefore  the 
record  is  against  him  conclusive  evidence  of  the  title ;  but  against  a 
precedent  occupier  the  record  is  no  evidence,  and  therefore  agsdnst 
such  an  one  it  is  necessary  for  the  plaintiff  to  prove  his  title,  and  also 
to  prove  an  actual  entry,  for  trespass  being  a  possessory  action,  cannot 
be  maintained  without  it  {d\ 

Yet  as  to  actual  entry,  it  may  admit  of  doubt,  what  proof  is  suffi- 
cient (J).— It  has  been  said  that  the  plaintiff  is  entitled  to  recover 
the  mesne  profits  only  from  die  time  he  can  prove  himself  to  have 
been  in  possession,  and  that  therefore  if  a  man  make  his  will  and  die, 
the  devisee  will  not  be  entitled  to  the  profits  till  he  has  made  an  actual 

(41)  Run.  Eject.  438.  |      (#)  Run.  Eject.  43S. 

if)  3  BL  Com.  aoj.  1      (i)  BuU.  N.  P. «;. 
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entry:  for  that  none  can  have  an  action  for  mesne  profits  ttnlm  in 
case  of  actual  entry  and  possession  (a).  Others  have  holden  (i),  that 
when  once  he  has  made  an  actual  entry,  that  will  have  rdbtion  to  the 
time  his  title  accrued,  so  as  to  entitle  him  to  recover  the  mesne  profits 
from  that  time ;  and  they  say,  that  if  the  law  were  not  so,  the  Courts 
would  never  have  suffered  plaintiffs  in  ejectments  to  lay  their  demises 
back  in  the  manner  they  now  do,  and  by  that  means  entitle  them- 
selves to  recover  prpfitSf  to  which  they  would  not  otherwise  be  enti- 
tled :  beside,  the  Court  will  intend  every  thing  possible  agvnst  die 
defendant  (r ). 

Supposing,  however,  that  a  subsequent  entry  has  relation  to  die 
time  that  the  plaintiff's  title  accrued,  yet  certainly  the  defendant  maj 
plead  the  statute  of  limitations,  and  by  that  means  protect  himself 
from  all  but  the  last  six  years  (J). 

If  one  tenant  in  common  recover  in  ejectment  against  the  odier^he 
may  maintain  trespass  for  the  mesne  profits  (r). 

Any  one  in  possession  of  the  premises  after  a  recovery  of  them  hj 
action  of  ejectment  b  a  trespasser  and  as  such  liable  to  dainagesyand 
he  cannot  cover  himself  under  the  licence  of  the  defendant  in  eject- 
ment, for  no  man  can  license  another  to  do  an  illegal  act.  In  a  ease 
where  Sellon^  Serjt.  moved  for  a  new  trial,  it  appeared  that  the  pbin- 
tiff  by  an  action  of  ejectment  had  evicted  one  Mitchel  (who  had  beena 
tenant  of  his  under  an  agreement  for  a  lease),  and  had  since  broogbt 
an  action  against  the  present  defendant,  in  which  he  had  declared  fint 
in  trespass  quare  clatuumjrepty  and  in  another  count  for  money  had 
and  received,  being  in  fact  for  the  mesne  profits.  &/b»  for  the  present 
defendant  contended,  that  his  client  being  in  possession  merdjasdie 
agent  of  Mitchell  who  was  in  prison,  was  not  liable  to  any  action  of 
trespass  nor  for  the  mesne  profits,  Mitchel  himself  being  the  onlfpaztf 
to  be  looked  to.  But  Lord  Kenyan  observed,  that  the  plaintiff  having 
recovered  in  ejectment  against  his  tenant,  any  other  party  in  poasessum 
was  liable  to  be  deemed  a  trespasser,  and  that,  in  an  action  of  trespass} 
damages  ought  to  be  given,  though  not  amounting  quite  to  the  mesne 
profits.     Rule  refused  {e). 

If  the  action  be  brought  in  the  name  of  the  nominal  plaintiffi  the 
Court,  on  application,  will  stay  the  suit  till  security  be  given  bt 
answering  the  costs ;  but  will  not  permit  such  a  plaintiff  to  release 
the  action;  his  release  therefore  has  been  set  aside  as  a  contempt  of 
Court:  and  there  is  no  distinction  between  a  judgment  m ejectment 
upon  a  verdict,  or  by  default;  for  in  the  one  case,  the  right  of  die 


(«)  Metcalf  V.  Harvey,  x  Ves.  249. 
(^)  Trevillian  v.  Andrew.  5  Med.  3S4. 
\c)  Goodtitlc  V.  Tooibi.  3  Will.  i%u 


(d)  Bull  N.  P.  S8. 
(0  Girdlestone  v.  Porter,  K.  B.  M.T.  39 
G.  3.  MSS. 
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plaintiff  is  tried  and  determined  against  the  defendant,  and  in  the 
other  it  is  confessed  (a). 

This  action  may  be  brought  pending  a  writ  of  error  in  ejectment* 
and  the  plaintiff  may  proceed  to  ascertain  his  damages,  and  sign  his 
judgment;  but  the  Court  will  stay  execution  till  the  writ  of  error  be 
determined  {b). 

If  the  defendant  bring  a  writ  of  error  on  the  verdict  against  him  in 
ejectment,  and  enter  into  a  recognizance  pursuant  to  the  statute  i6  <$- 
17  C  2.  r.  8.  to  pay  costs,  the  plaintiff  on  judgment  in  his  favour  on 
the  writ  of  error,  need  not  bring  a  scire  facias  or  action  of  debt  on 
the  recognizance,  but  may  sue  out  an  elegit  or  writ  of  inquiry,  to 
recover  the  mesne  profits  since  the  first  judgment  in  ejectment  (h). 

The  defendant  in  this  action  may  be  held  to  bail. 

The  declaration  in  this  action  for  mesne  profits  must  expressly  state 
the  several  parcels  of  land,  &c.  from  which  the  profits  arose,  or  the 
.defendant  may  plead  the  common  bar  (r). 

The  defects  in  a  declaration  in  an  action  for  mesne  profits,  in  not 
stating  any  time  when  the  defendant  broke  and  entered  the  messuage, 
&:c.  and  ejected  the  plaintiff  from  the  occupation  of  it  $  and  in  stating 
only  that  the  defendant  kept  and  continued  the  plaintiff  so  ejected  for 
a  long  space  of  time,  without  stating  how  long,  are  cured  by  the 
operation  of  the  stat.  4  Ann,  c.  16.  after  judgment  by  default,  and  a 
writ  of  inquiry  of  damages  executed,  so  that  no  objection  can  be 
taken  in  arrest  of  final  judgment  for  such  defect  in  form  {d). 

In  trespass  for  the  mesne  profits  against  the  tenant  in  possession 
after  a  recovery  in  ejectment  by  default  against  the  casual  ejector,  the 
tenant  cannot  pay  the  money  into  Court,  for  the  action  is  for  a  tortious 
occupation  from  the  time  the  tenant  had  notice  of  the  title  of  the 
lessor  of  the  plaintiff  (r). 

In  trespass  against  the  tenant  in  possession  for  mesne  profits,  either 
by  the  lessor  or  the  nominal  plaintiff,  after  recovery  in  ejectment  the 
*  plaintiff  need  not  prove  a  title;  but  it  is  sufficient  to  produce  the 
judgment  in  ejectment  and  the  writ  of  possession  executed,  and  to 
prove  the  value  of  the  profits,  and  thereupon  he  shall  recover  from 
the  time  of  the  demise  laid  in  the  declaration  {/), 

But  if  the  judgment  have  been  against  the  casual  ejector,  and  no 
writ  of  possession  executed,  the  defendant  in  possession  may  contro- 
vert the  title,  if  he  have  not  been  made  a  defendant  in  the  ejectment 
and  had  a  verdict  against  him,  and  therefore  the  recovery  in  ejectment 
is  not  against  him  conclusive  evidence  (g). 


(«)  Run.  Eject.  439.  Boll.  N.  P.  89. 
(^)  a  ScU.  Pract.  aa6. 
(0  %  Cromp.  PracL  223. 
(d)  Higgins  V.  Hlgh6eltl.  13  East  R.  407. 
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(0  Holdfast  V.  Morris.  2  Wils.  1x5. 

(/)  B.N.  P.  87. 

(f )  Jefferies  v.  Dyson,  a  Stran.  96a 
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Where  premites  are  in  the  possession  of  a  tenant*  and  there  is  a 
judgment  in  ejectment  against  the  casual  ejector  in  an  action  for  mesne 
.profits  and  costs  of  ejectment  against  the  landlord,  the  judgment  in 
ejectment  is  no  evidence  against  him  without  proof  that  he  bad  notice 
c^  the  ejectment,  so  that  be  might  have  come  in  to  defend  it }  but  a 
subsequent  promise  by  him  to  pay  the  rent  and  costs  amounts  to  an 
admission  that  he  is  liable  to  the  action  (0). 

In  an  action  for  mesne  profits  for  one  year,  the  declaration  con- 
tained other  counts  for  destroying  fences,  to  which  a  justification  was 
pleaded,  and  upon  a  new  assignment,  the  general  issue.  An  examined 
copy  of  the  judgment  in  ejectment  was  proved.  The  trespass  in  re* 
spect  to  the  fences  was  also  proved,  but  the  Judge  {Runmngjtwiy  Seijt.) 
being  of  opinion,  that  as  it  was  committed  while  the  defendant  was 
in  possession  as  tenant,  the  action  was  misconceived  for  that  part,  the 
jury  by  his  direction  gave  no  damages  in  respect  thereof. — A  rule  for 
a  new  trial  was  obtained  on  the  ground  of  the  trespass  having  been 
committed  after  the  defendant  had  ceased  to  be  tenant  to  the  plaintiff 
and  after  the  recovery  in  ejectment  \  but  that  not  appearing  to  be  tbe 
fact,  from  the  report  as  it  was  read  from  the  Judge's  note,  the  mk 
for  a  new  trial  viras  discharged  (i). 

A  recovery  in  ejectment  against  the  wife  cannot  be  given  in  eri* 
dence  against  the  husband  and  wife  for  mesne  profits:  for  in  such 
case  there  is  no  evidence  of  the  trespass  but  the  judgment  in  eject- 
ment ;  and  the  wife's  confession  of  a  trespass  committed  by  her  can* 
not  be  given  in  evidence  to  afiect  the  husband  in  an  action  in  winch 
lie  is  liable  for  the  damages  and  costs  (c). 

Bankruptcy  is  no  plea  in  bar  to  an  action  for  mesne  profits ;  for  the 
danuiges  occasioned  by  the  tort  are  uncertain  (J). 

So  also  a  plea  of  a  discharge  under  the  Insolvent  Debtor's  Act  is  no 
bar  to  an  action  for  mesne  profits,  even  though  accruing  before  tbe 
discharge  {^). 

Where,  after  a  recovery  in  ejectment  and  before  an  action  of  tres- 
pass for  mesne  profits,  the  defendant  became  a  bankrupt,  and  the  jury 
did  not  include  the  costs  of  the  ejectment  in  their  verdict  in  executing 
a  writ  of  inquiry  in  the  action  for  mesne  profits,  the  Court  refused 
to  set  aside  the  inquisition,  because  tbe  plaintiff  might  have  proved 
the  costs  as  a  debt  under  the  defendant's  commission  of  bankrupt  (/). 

Touching  the  fuanttim  of  damages  given  by  the  jury  in  this  action, 
they  are  not  to  be  bound  by  the  amount  of  the  r^nt,  but  may  give 
ixira  damages :  indeed  four  times  the  value  of  the  mesne  profits  have 


(a)  Hunter  y.  BntCf   3  Carap.  455. 
(i)  M.  T.  41  G.  3.  T.'t  MSS. 
(#)  Denn  V.  Whiu.  7T.R.  lis. 


(^  Goodtitle  ▼.  North.  Doag.  584. 
(c)  Uoyd  f .  Peele.  3  B.  ft  A.  407. 
if)  GuUiver  v.  Drinkwattf.  a  T.  R.  stfx. 
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been  known  to  be  gi^en  m  this  sort  of  action  of  trespass  {a)  i  and 
after  judgment,  by  default,  the  costs  in  ejectment  being  recoverable 
are  usually  declared  for  as  damages  in  this  action  for  mesne  pro- 
fits (i). 

The  plaintiff  can  recover  no  farther  costs  in  this  action  than  were 
taxed  in  the  ejectmentj  if  it  were  regularly  defended :  but  it  is  other- 
wise if  judgment  were  against  the  casual  ejector  (c). 

The  nominal  plaintiff  in  ejectment,  in  whose  name  the  mesne 
profits  have  been  recovered,  may  sue  for  an  escape  of  the  defendant 
in  execution  for  such  mesne  profits  (d)m 


Section  IV.  Qf  a  second  Action  of  Ejectment. 

A  judgment  in  ejectment,  it  may  be  remembered,  is  a  mere  reco- 
very of  the  possession  without  prejudice  to  the  right.  It,  therefore,  is 
not  final  between  the  parties  so  as  to  protect  either  the  defendant  or 
plaintiff  (if  he  succeed)  from  any  further  suit ;  for  the  same  plaintiff, 
if  he  be  nonsuited,  or  have  a  verdict  against  him,  may  bring  another 
ejectment  against  the  same  defendant,  or  if  he  succeed  in  the  action 
and  get  possession,  he  is  still  liable  to  an  ejectment  from  the  defen- 
dant in  the  former  action  {f). 

This  in  one  respect  may  be  deemed  an  advantage,  because  the  par- 
ties are  not  concluded  by  one  trial,  in  case  the  real  merits  (from  acci- 
dent, partiality,  want  of  evidence,  which  might  be  afterwards  sup- 
plied, or  the  like)  happened  not  to  have  been  fairly  tried  between 
them :  but  in  another  respect,  much  mischief  may  result  from  it,  as 
the  spirit  of  litigation  is  thereby  kept  alive  (e). 

The  reason  why  an  action  of  ejectment  is  not  or  cannot  be  final 
seems  to  be  this :  That  it  is  impossible,  from  the  structure  of  the 
record  in  this  action,  to  plead  a  former  in  bar  of  another  ejectment 
brought;  because,  i.  The  plaintiff  and  defendant  are  nominal  and 
exist  in  most  cases  on  record  only,  and  consequently  may  be  changed 
in  a  new  action ;  but  the  identity  both  of  plaintiff  and  defendant  must 
be  averred  in  pleading  a  former  action  in  bar  (y).  2.  The  term 
demised  may  be  laid  many  different  ways.  It  has  sometimes,  indeed, 
been  attempted  in  Chancery,  after  three  or  four  ejectments,  by  a  bill 
of  peace  to  establish  the  prevailing  party's  title,  yet  it  has  always  been 
denied,  for  every  termor  may  have  an  ejectment,  and  every  ejectment 
supposes  a  new  demise,  and  the  costs  in  ejectment  are  a  recompence 
for  the  trouble  and  expense  to  which  the  possessor  is  put. — But  where 
the  suit  begins  in  Chancery  for  relief  touching  pretended  incumbrances 


(<i)   Goodtitk  V.  Tombs.  3  Wils.  Z»z. 

(l)  BuU.  N.  P.  88. 

It)  I>iMV.DaTit,x£sp.  R.358* 


(d)  Dot  V.  Jones,  a  M.  &  S.  473. 
(4)%  Sell  Pract.  ftjo. 
{/)  4  EuDomus.  X89. 
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on  the  title  of  lands,  and  that  Court  has  ordered  die  defendant  to 
pursue  an  ejectment  at  law,  there  after  one  or  two  cjectmentB  tried, 
and  the  right  settled  to  the  satisfaction  of  the  Court,  the  Court  has 
ordered  a  perpetual  injunction  against  the  defendant,  because  there 
the  suit  is  first  attached  in  that  Court,  and  never  began  at  law  (a); 
and  such  precedent  incumbrances  appearing  to  be  fraudulent,  and  in- 
equitable  against  the  possession,  it  is  within  the  compass  of  the  Coart 
to  relieve  against  it  (b). 

As  the  costs  of  the  ejectment  are  deemed  the  recompence  as  abore 
stated  (though  in  truth  but  a  poor  one),  the  Court  will  not  suficrciiher 
the  plaintiff  to  bring  a  new  ejectment,  or  the  defendant  to  bring  an 
ejectment  against  the  successful  plaintiff,  until  the  costs  of  the  former 
action  are  paid.— The  Courts  now  consider  a  former  ejectment  in 
another  Court,  as  one  in  the  same  Court,  and  will  stay  proceedings  in 
a  second  till  the  costs  of  the  former  are  paid  (r). 

So,  though  in  such  former  ejectment  the  lessor  of  the  plaintlfFnerer 
entered  into  the  consent«rule  :  and  whdre  a  rule  for  a  new  trial  was 
obtained  on  the  ground  of  the  plaintiff  having  been  nonsuited  by  rea- 
son of  his  inability  to  prove  that  the  defendaat  had  entered  into  the 
common  rule  to  defend  as  landlord,  the  Court  said,  that  as  there  had 
been  a  slip  in  the  plaintiff  not  being  able  to  prove  the  rule  under 
which  the  defendant  was  let  in  to  defend,  though  no  blame  was  im- 
putable to  him  as  the  objection  could  not  be  foreseen,  yet  the  nev 
trial  must  be  on  the  common  terms  of  payment  of  costs  (^.— So,  when 
an  ejectment  was  brought  by  a  fraudulent  as»gnee  of  an  insolreot 
debtor,  the  former  lessor  being  plaintiff. — So,  proceedings  were  stayed 
in  error  and  a  second  ejectment,  the  plaintiff  not  being  able  to  shew 
that  the  writ  of  error  was  brought  with  any  other  view  than  to  delay 
payment  of  costs  (e). 

The  remedy  to  enforce  the  payment  of  costs,  after  verdict  is  by  at- 
tachment.— ^But  where  the  lessor  of  the  plaintiff  has  been  taken  into 
custody  upon  an  attachment  for  costs,  ^ich  is  in  the  namre  of  a 
capias  ad  satisfaciendum^  there  is  no  reason  to  grant  the  rule  to  stay 
proceedings  in  another  action  brought  by  the  same  lessor  on  the  same 
demise  (/* ). 

So,  where  before  trial  a  mistake  is  discovered,  so  as  to  render  it 
necessary  to  serve  a  new  ejectment,  the  Court  will  not  stay  proceed- 
ings till  the  costs  of  the  first  are  paid ;  unless  the  party  has  been  vexa- 
tious, or  great  expense  has  been  incurred. 

But  if  the  lessor  of  the  plaintiff  be  not  known,  the  Court  will  order 


(tf)  aSel1.Pract.a30. 

{b)  Leightonv.  Leightoo.  z  Scra.  404. 
(c)  %  Sell.  Pract.  ^31. 
(i)  Smith  d.  Ginger  v.  Barnardiston.  %  Bl. 
R.  904.  Doe  d.  Shute  v.  Dyke  M.  T.  40  ( 


G.  3.  K.B.T.'sMSS. 

(•)  Doc  d.  Chambers  ▼.  Lair.    iBlR- 

Zi8a  Gromble  v.  BodUly.  x  Stra.554- 
(/)  a  ScIL  Pract.  »3*- 
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fxotice  to  be  given  where  he  may  be  found. — So^  if  he  abandon  his 
ejectment  in  one  Court  and  bring  a  new  action  in  the  other  {a). 

Proceedings  in  a  second  ejectment  were  stayed  till  the  special  ver- 
dict in  the  former  was  determined  {b). 

When  the  plaintifF  succeeds  in  an  ejectment,  the  defendant  cannot 
bring  a  new  ejectment  against  him,  until  he  has  delivered  up  posses- 
sion, or  the  tenants  in  possession  have  attorned  :  and,  ic  should  seem, 
till  he  has  also  paid  the  costs  of  the  former  action  (^). 

The  Court  will  not  give  the  plaintiiF  leave  to  discontinue  after  a 
special  verdict  has  been  had,  in  order  to  adduce  fresh  proof  in  contra- 
diction to  the  verdict  (d). 


*»w    mi  ^— Ji^ai 


SfiCTiON  IV.    Of  the  Action  of  Ejectment  upon  the  Statute 

4  G.  2.  c.  28*  s.  2. 

By  the  common  law  an  actual  entry,  by  the  person  claiming  title  to 
lands  and  tenements,  was  necessary  to  be  made  in  order  to  support  an 
action  of  ejectment ;  but  in  the  case  of  a  lease,  the  landlord  could  not 
enter  and  take  the  actual  possession  until  the  lease  was  expired :  It 
therefore  became  usual  to  insert  a  proviso  that  in  case  the  rent  of  the 
demised  premises  was  behind  and  unpaid  at  a  certain  time,  the  lessor 
should  have  a  right  to  re-enter.  In  parol  demises,  however,  from 
year  to  year,  the  landlord  could  not  have  the  benefit  of  such  a  proviso ; 
and  when  the  right  of  re-*entry  subsisted,  great  inconvenience  fre- 
quently happened  to  lessors  or  landlords  in  cases  of  re-entry  for  non- 
payment of  rent,  by  reason  of  the  many  niceties  that  attended  such 
re-entries  at  common  law  ;  and  even  when  a  legal  re-entry  was  made, 
the  landlord  or  lessor  was  put  to  the  expense  and  delay  of  recovering 
in  ejectment  before  he  could  obtain  the  actual  possession  of  the  de- 
mised premises  (^).-*It  is  therefore  enacted. 

By  the  4th  G.  2.  r.  28.  '/•  2.  «  That  in  all  cases  between  landlord 
and  tenant,  as  often  as  it  shall  happen  that  one  half  year's  rent  shall 
be  in  arrear,  and  the  landlord  or  lessor  to  whom  the  same  is  due,  hath 
right  by  law  to  re-enter  for  the  non-payment  thereof ;  such  landlord 
or  lessor  shall  and  may,  without  any  formal  demand  or  re-entry, 
serve  a  declaration  in  ejectment  for  the  recovery  of  the  demised  pre- 
mises %  or  in  case  the  same  cannot  be  legally  served,  or  no  tenant  be 
in  aetual  possession  of  the  premises,  may  then  affix  the  same  upon  thd 
4loor  of  any  demised  messuage ;  or  in  case  such  ejectment  shall  not  be 


(«)  Short  ▼.  King.   %  Stn.  68x.  Thrust- 
out  ▼•  TraubUioiM.  lUd.  X099.  Brittain  v. 
Ovccnrille.  Ibid.  xiax.  Doe  d.  Sclby  v«  Als- 
.soa.  X  T.  R.  491. 


(h)  Stnttb  d.  Dortner  ▼.  Parkhunt.  %  Stnu 
X105. 
(r)  Fenmck  ▼.  Grogyenor.  xSdk.»5S-9. 
{(i)  Roc  d.  Gray  v.  Gray.  %  Bl.  R.  815. 
(e)  Paul'f  Land.&c.  Lawy.  X49. 
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for  the  recovery  of  a-  /^  forfaturcs,  «  Coum  of  cphy 

the  lands,  tencnr  ^  V*^        ^       i    ji    j  ^\.i! 

>  ^^,  whenever  a  landlord  means  to  tafe 

^}  ^         .  '  r     <0'  ^fZrcnznt  so  as  that  it  should  opente  as  i 

which  service  >  ^^^'^     . .  i_  .  *    j  Z       lm 

-       .  />^>^^  fl"**'  ^**^  ^^'^^  "^^^  ^^  do  any  thing  which 

/•'^  vi^  ^^wlcdgmcnt  of  the  tenancy,  and  so  opente  as 

men  ag  ^* ^^JeX^'  ■'  distraining  for  the  rent,  or  bringing  an 

^^•Ji^* '  ^  V^^t  of  it,  since  the  forfeiture  accrued ;  or  accept- 

^*  f^^^L,  an  action  for  double  rent  on  the  same  statatc, 

case  Jp^T^t.  ^         ,  f      .  /  \ 

sai'  '^^^^  acceptance  of  rent  [a), 

r  ^be  ^^0bere  an  ejectment  has  been  brought  on  the  stat.  4  C.  t 

^l^'y^f  the  forfeiture  of  a  lease,  there  being  half  a  yeai's  rent 
t*f^^'  gad  no  sufficient  distress  on  the  premises:  accepunceof 
^^'^^rds  by  the  landlord,  has,  it  seems,  been  held  a  waiver  of 
^Ji^taTC  of  the  lease ;  which  may  weU  be  $  for  it  is  a  penalty^ 
^  t^  accepting  the  rent,  the  party  waives  the  penalty.— Such  ac- 
^^^acc  of  rent,  however,  mnst  be  with  the  knowledge  of  the  far- 
j^jfe  having  been  incurred,  for  otherwise  it  does  not  manifest  aoj 
^ie0tion  in  the  landlord  to  continue  his  tenant  {a), 

Boc  though  the  tenant  has  incurred  a  forfeiture  under  tbe  strtnte^ 
jct  he  may  stay  proceedings  either  by  tendering  the  rent  before  eject- 
ment is  delivered,  or  by  moving  for  leave  to  pay  into  Court  all  the 
tent  due  and  costs,  any  time  before  the  writ  of  possession  isaecated, 
even  after  judgment  against  the  casual  ejector  (^}. 
Or  it  may  be  done  by  summons  in  vacation  time. 
For,  where  in  ejectment  by  a  landlord,  the  tenant  lOOved  to  stay 
proceedings  upon  payment  of  rent,  arrears  and  costs.    On  a  mle  to 
diew  canse^  it  was  insisted  for  the  plaintiff  that  the  case  was  not 
within  the  Act,  for  that  it  was  not  ian  ejectment  founded  singlf  on 
the  Act,  but  that  h  was  brought  Hkewrse  on  a  clause  of  re-entry  in 
the  lease  for  not  repairing,  and  the  lease  was  produced  in  Coait: 
however  the  rule  was  made  absolute,  with  liberty  for  the  phintiff  to 
proceed  upon  any  other  title  (r). 

Where  the  rent  was  tendered  before  notice  of  the  action,  tbe  p- 
ceedings  were  set  aside  for  irregularity ;  and  the  landlori  having  gi^ 
directions  respecting  the  matter  to  his  attorney,  was  held  to  amount  to 
nothing  (h). 

The  lessors  of  the  plaintiff  were  both  devisees  and  ezecntorsi  aod 
in  each  capacity  rent  was  due  to  them.  The  defendant  moved  to  stay 
proceedings  on  payment  of  the  rent  due  to  the  lessors  of  the  plaintf 
as  devisees,  they  not  being  entitled  to  bring  an  ejectment  as  executors. 
There  appeared  to  be  a  mutual  debt  due  to  the  defendant  by  simple 

(a)  BuU.  N.P.96.Doed.Cheny  V.  Batten.   Bl.  R.  746.Goodtitle  v.  Holdfast  sStft. 900' 
Cowp.  a43-a47.  (c)  Bull.  N.  P.  97. 

(i)  Goodrisht  d.  Stcveaion  v.  Noright.  a 
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otract,  and  the  defendant  offered  to  go  into  the  whole  account, 
.king  in  both  demands  as  devisees  and  executors,  having  just  allow- 
ances.; which  the  lessors  of  the  plaintiiF  refused.     The  rule  was 
made  absolute  to  stay  proceedings  on  payment  of  the  rent  due  to  the 
lessors  as  devisees,  and  costs  {a). 

An  insertion  ki  the  proviso  of  a  lease,  that  the  right  of  re-entry 
shaU  accrue  upon  the  rent  being  law/My  demanded^  will  not  render  a  de- 
mand necessary  if  there  be  no  sufficient  distress  \  for  it  is  only  stating 
in  express  words,  that  which  is  in  substance  contained  from  the  pria- 
ciples  of  the  common  law  in  every  proviso  of  this  nature  {b). 

In  moving  for  judgment  upon  a  declaration  in  ejectment  delivered, 
or  (in  case  of  no  tenant)  affixed  to  the  premises,  according  to  the 
statute,  the  Courts  require  an  affidavit  that  half  a  year's  rent  was  in 
arrear  before  declaration  served,  that  the  lessor  of  the  plaintiff  had  a 
right  to  re-enter,  that  no  sufficient  distress  was  to  be  found  on  the 
premises  countervailing  the  arrears  of  rent  then  due,  that  the  pre<- 
mises  were  untenanted,  or  that  the  tenant  could  not  be  legally  served 
with  the  declaration  (as  the  case  is),  and  that  a  copy  of  the  declara- 
tion was  affixed  en  the  most  notorious  (stating  what)  part  of  the  pre- 
mises: rise  the  Court  will  not  grant  a  rule  for  judgment. — ^This  affi- 
davit is  necessary  only  upon  moving  for  judgment  against  the  casual 
ejector,  or  after  a  nonsuit  at  the  trial  for  the  tenant's  not  confessing 
lease,  entry,  and  ouster. 

For,,  if  the  tenant  appear,  and  the  ejectmetit  eome  to  trial,  the 
matHier^  averred,  in  the  above  affidavit  must  be  proved  upon  the 
trial  (i). 

Note.  The  affidavit  is  necessary  only  in  proceeding  uhder  the 
statute,  but  not  on  the  common  law  proceeding  (3). 

The  declaration  in  ejectment  is  prepared  in  the  usual  way^  taking 
care  to  lay  the  demise  after  the  forfeiture  accrued  (r). 

The  late  tenant  or  other  person,  claiming  title  to  the  premises,  has 
the  same  time  to  appear  in  as  is  allowed  to  tenants  in  possession  (r). 

After  appearance  the  proceedings  are  the  same  as  in  other  cases ; 
therefore  in  case  of  no  appearance,  the  plaintiff*  moves  for  judgment 
against  the  casual  ejector  on  the  affidavit  above-mentioned,  and  pro- 
ceeds as  in  ejectments  at  common  law  (J). 

Thus,  where  the  case  comes  within  the  statute,  there  is  no  occasion 
for  dc  landlord  to  make  an  actual  entry  and  seal  a  lease  on  the  pre- 
mises: which,  as  we  have  before  shewn,  must  be  done  in  all  other 
casesi  where  die  premises  are  untenanted,  nor  is  there  any  occasion  to 


I 
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X^)  Duckworth  (L  Tubley  v.  TunsuIL  Barn.  I     (t)  Doe   d.  Hitchin  v.  Lewis. 
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Courts  of  law  always  lean  against  forfcituresi  as  Courts  of  etpiity 
f elieve  against  them :  therefore,  whenever  a  landlord  means  to  tak 
advantage  of  any  breach  of  covenant  so  as  that  it  should  opente  asa 
forfeiture  of  the  lease,  he  must  take  care  not  to  do  any  tUng  which 
may  be  deemed  an  acknowledgment  of  the  tenancy,  and  so  operate » 
a  waiver  of  the  forfeiture :  as  distraining  for  the  rent,  or  bringing  aR 
action  for  the  payment  of  it,  since  the  forfeiture  accrued ;  or  accept- 
ing such  rent.  So,  an  action  for  double  rent  on  the  same  statate, 
will  be  barred  by  an  acceptance  of  rent  {a). 

Therefore,  where  an  ejectment  has  been  brought  on  the  stat.  4  G.  1 
€•  28.  /.  2.  for  the  forfeiture  of  a  lease,  there  being  half  a  jeai^srem 
in  arrear,  and  no  sufficient  distress  on  the  premises:  acceptance  of 
rent  afterwards  by  the  landlord,  has,  it  seems,  been  held  a  waiferof 
the  forfeiture  of  the  lease  $  which  may  weH  be  $  for  it  is  a  penaltf, 
and  by  accepting  the  rent,  the  party  waives  the  penalty.— Such  ac- 
ceptance of  rent,  however,  must  be  with  the  knowledge  of  Ae  for- 
feiture having  been  incurred,  for  otherwise  it  does  not  manifest  any 
intention  in  the  landlord  to  continue  his  tenant  (0). 

But  though  the  tenant  has  incurred  a  forfeiture  under  the  statote^ 
yet  he  may  stay  proceedings  either  by  tendering  the  rent  before  eject- 
ment is  delivered,  or  by  moving  for  leave  to  pay  into  Coart  ail  the 
lent  dtte  and  costs,  any  time  before  the  writ  of  possession  isaccotcdi 
even  after  judgment  against  the  casual  ejector  {t). 

Or  it  may  be  done  by  summons  in  vacation  time. 

For,  where  in  ejectment  by  a  landlord,  the  tenant  moved  ft)  stay 
proceedings  upon  payment  of  rent,  arrears  and  costs.  On  a  role  to 
diew  cause,  it  was  insisted  for  the  plaintifF  that  the  case  was  not 
within  the  Act,  for  that  it  was  not  an  ejectment  founded  ringljoti 
the  Act,  but  that  h  was  brought  likewise  on  a  clause  of  re«^trj  in 
the  lease  for  not  repairing,  and  the  tease  was  produced  in  Coart: 
however  the  rule  was  made  absolute,  with  liberty  for  the  phintiffto 
proceed  upon  any  other  title  {c). 

where  the  rent  was  tendered  before  notice  of  the  action,  the  p 
ceedings  were  set  aside  for  irregularity ;  and  the  landlord  having  ^ 
directions  respecting  the  matter  to  his  attorney,  was  held  to  amount  to 
nothing  {b). 

The  lessors  of  the  plaintiff  were  both  devisees  and  execntors,  and 
tn  each  capacity  rent  was  due  to  them.  The  defendant  moved  tostay 
proceedings  on  payment  of  the  rent  due  to  the  lessors  of  the  pbintif 
as  devisees,  they  not  being  entitled  to  bring  an  ejectment  as  eiecuton. 
There  appeared  to  be  a  mutual  debt  due  to  the  defendant  bf  sii^P^ 

(«)  BuU.  N.  P.  96.  Doe  d.  Cheny  v.  Batten.   Bl.  R.  746.  Goodtttle  ?.  Holdfast.  %  Stn.  ^ 
Cowp.  a43-a47.  (0  Bull.  N.  P.  97. 

(i)  Goodrisht  d.  Steveaioii  v.  Noright«  2 
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contract,  and  the  defendant  offered  to  go  into  the  whole  account, 
taking  in  both  demands  as  devisees  and  executors,  having  just  allow- 
ances; which  the  lessors  of  the  plaintiff*  refused.  The  rule  was 
made  absolute  to  stay  proceedings  on  payment  of  the  rent  due  to  the 
lessors  as  devisees,  and  costs  (a). 

An  insertion  in  the  proviso  of  a  lease,  that  the  right  of  re-entry 
shaH  accrue  vpon  the  rent  being  lawfully  demanded^  will  not  render  a  de- 
mand necessary  if  there  be  no  sufficient  distress ;  for  it  is  only  stating 
in  express  words,  that  which  is  in  substance  contained  from  the  pjia- 
ciples  of  the  comnK>n  law  in  every  proviso  of  this  nature  {b). 

In  moving  for  judgment  upon  a  declaration  in  ejectment  delivered, 
or  (tn  case  of  no  tenant)  affixed  to  the  premises,  according  to  the 
statute,  the  Courts  require  an  affidavit  that  half  a  year's  rent  was  in 
arrear  before  declaration  served,  that  the  lessor  of  the  plaintiff^  had  a 
right  to  re-enter,  that  no  sufficient  distress  was  to  be  found  on  the 
premises  countervailing  the  arrears  of  rent  then  due,  that  the  pre- 
mises were  untenanted,  or  that  the  tenant  could  not  be  legally  served 
with  the  declaration  (as  the  case  is),  and  that  a  copy  of  the  declara- 
tion was  affixed  en  the  most  notorious  (stating  what)  part  of  the  pre- 
mises: £ke  the  Court  will  not  grant  a  rule  for  judgment. — ^This  affi- 
davit is  necessary  only  upon  moving  for  judgment  against  the  casual 
ejector,  or  after  a  nonsuit  at  the  trial  for  the  tenant's  not  confessing 
lease,  entry,  and  ouster. 

For,  if  the  tenant  appear,  and  the  ejectment  come  to  trial,  the 
matli^S  averred,  in  the  above  affidavit  must  be  proved  upon  the 
trial  (A). 

Note^  The  affidavit  is  necessary  only  in  proceeding  uhder  the 
statute,  but  not  on  the  common  law  proceeding  (b). 

The  declaration  in  ejectment  is  prepared  in  the  usual  way^  taking 
care  to  lay  the  demise  after  the  forfeiture  accrued  (r). 

The  late  tenant  or  other  person,  claiming  title  to  the  premises,  has 
the  same  time  to  appear  in  as  is  allowed  to  tenants  in  possession  (r). 
After  appearance  the  proceedings  are  the  same  as  in  other  cases; 
therefore  in  case  of  no  appearance,  the  plaintiff"  moves  for  judgment 
against  the  casual  ejector  on  the  affidavit  above-mentioned,  and  pro- 
ceeds as  in  ejectments  at  common  law  (J). 

Xhtis,  where  the  case  comes  within  the  statute,  there  is  no  occasion 
for  the  landlord  to  make  an  actual  entry  and  seal  a  lease  on  the  pre- 
mises :  which,  as  we  have  before  shewn,  must  be  done  in  all  other 
cases*  where  die  premises  are  untenanted,  nor  is  there  any  occasion  to 

ftf)  I>uckworthd.Tubley  v.TunsuILBani.  I     (e)  Doe  d.  Hitch'm  v.  Lewis,    z   Burr. 


i 


\ 


t94^  »ScU.Pnct.aix. 

(^>  X>P!t  ^  $cliolefi^d  Vp  Alezudcr.  Sk  M. 


(^  %  Sell  Pnct.  %xi. 


438  Oftlie  Remedy  for  the  Landhvdr    [Chap,  XV. 

prove  at  the  trial  any  actual  entry  or  ouster;  for  if  tlie  defendant  ap- 
pear, the  common  consent*rttle  is  sui&dently  binding  {a). 

The  affidavit  will  in  some  cases  be  presumed ;  as  after  a  long  and 
quiet  possession. 

Thus  where  an  ejectment  was  brought  by  a  landlord  against  bis  t^ 
nant,  under  this  statute^  and  judgment  was  had  against  the  casoal 
ejector  by  default,  and  possession  thereupon  delivered,  aod  oeailj 
twenty  years  after,  the  tenant  brought  an  ejectment  against  the  sune 
landlord  for  the  same  premises.  The  landlord,  who  was  made  defend- 
ant in  the  latter  action,  was  not  obliged  to  produce  such  ao  affidaiit 
as  this  clause  requires,  as  an  essential  requisite  previous  to  lu^ori^ 
recovery ;  for  as  it  was  essentially  requisite,  the  Court  presumed  that 
such  affidavit  was  regularly  made  at  die  time,  and  that  the  jttdgment 
was  founded  on  it  (b). 

The  landlord's  remedy  for  rent  in  arrear,  is  by  action  for  themesoe 
profits,  which,  as  has  been  before  observed,  is,  consequent  to  theactkn 
of  ejectment,  whereby  the  possession  only  is  recovered  (r). 

If  one  pretending  to  have  title  to  land  give  security  to  the  tenants 
to  save  them  harmless  upon  paying  him  the  rent,  and  afterwards  as* 
other  recover  in  ejectment  against  them,  they  have  no  remedy  spos 
the  security  until  recovery  of  the  mesne  profits  {i). 


Section  V.  Of  Hie  Remedy  for  the  Landlord^  wfer 
^  Statute  11  G«  2.  c.  19.  where  the  Premises  m 
vacant. 

The  injury  that  the  landlord  would  sustain  in  his  profits  by  his 
lands  lying  fallow  and  his  buildings  going  to  decay,  owing  to  the  de- 
sertion of  his  tenant  and  the  actual  possession  of  the  premises  I^ 
maining  in  no  one,  is  remedied  by  the  stat.  1 1  G.7,.  c.  19.  /•  i^* 
which  after  stating  that,  «  Whereas  landlords  are  often  great  wSean 
by  tenants  running  aw^y  in  arrear,  and  not  only  suffering  the  demised 
premises  to  be  uncultivated  without  any  distress  thereon,  wfaerebf 
their  landlords  or  lessors  might  be  satisfied  for  the  rent-anear,  but 
also  refusing  to  deliver  up  the  possession  of  the  demised  premises, 
whereby  the  landlords  are  put  to  the  expense  and  delay  of  recofoiog 
in  ejectments,  enacts.  That  if  any  tenant  holding  any  lands,  teD^ 
ments,  or  hereditaments  at  a  rack-rent,  or  where  the  rent  reserrcd 
shall  be  full  three-fourths  of  the  yearly  value  of  the  demised  pre- 
mises, who  shall  be  "in  arrear  for  one  year's  rent,  shall  desert  the 
demised  premises,  and  leave  the  same  uncultivated  OX  unoccQpie4i 

(tf)  tloodrighc  d.  Hare.v. Cator.  Doug,  477.    618. 
483-  (e)  AaUa  V. Vvkin.  %  Boir.  6^5-^ 

(^)  Doe  d.  Hitchin  v.  Lewie  z  Buir.  614-       (4  Aaon.  6  Mod.  ass. 
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80  as  no  sufficient  distress  can  be  had  to  countervail  the  arrears  of 
retit,  it  shall  and  may  be  lawful  to  and  for  two  or  more  Justices  of. 
the  Peace  for  the  county»  riding,  division,  or  place  (having  no  interest 
in  the  demised  premises),  at  the  request  of  the  lessor  or  landlord, 
lessors  or  landlords,  or  his,  her,  or  their  bailiff  or  receiver,  to  go 
upon  and  view  the  same,  and  to  affix,  or  cause  to  be  affixed,  on  the 
most  notorious  part  of  the  premises,  notice  in  writing  what  day  (at 
the  distance  of  fourteen  days  at  least)  they  will  return  to  take  a  se- 
cond view  thereof :  and  if  upon  such  second  view,  the.  tenant,  or 
some  person  upon  his  or  her  behalf,  shall  not  appear  and  pay  the 
rent  in  arrear;  or  there  shall  not  be  sufficient  distress  upon  the  pre- 
mises ;  then  the  said  Justices  may  put  the  landlord  or  landlords,  les- 
sor or  lessors,  into  the  possession  of  the  said  demised  premises ;  and 
the  lease  thereof  to  such  tenants,  as  to  any  demise  therein  contained 
only,  shall  from  thenceforth  become  void." 

Sect.  17.  «  Provided  always  that  such  proceedings  of  the  said  Jus- 
tices shall  be  examinable  in  a  summary  way  by  the  next  Justice  or 
Justices  of  Assize  of  the  respective  counties  in  which  such  lands  or 
premises  He ;  and  if  they  lie  in  the  city  of  London  or  county  of  Mid" 
dlesexy  by  the  Judges  of  the  Courts  of  King's  Bench  or  Common  Fleas  \ 
and  if  in  the  counties  palatine  of  Chester^  Lancaster^  or  Durham^  then 
before  the  Judges  thereof ;  and  if  in  Walesy  then  before  the  Courts 
of  Grand  Sessions  respectively  ;  who  are  hereby  respectively  empow- 
ered to  order, restitution  to  be  made  to  such  tenant^  together  with  his 
or  her  expenses  and  costs,  to  be  paid  by  the  lessor  or  landlord,  lessors 
or  landlords,  if  they  shall  see  cause  for  the  same ;  and  in  case  they 
shall  affirm  the  act  of  the  said  Justices,  to  award  costs  not  exceeding 
five  pounds  for  the  frivolous  appeal." 

By  Stat.  57  G^.  3.  c  52.  the  provisions  of  this  statute  are  extended 
to  tenants,  who  shall  be  in  arrear  one  half  year's  rent,  and  who  shall 
hold  the  lands  under  any  demise  or  agreement,  whether  written  or 
verbal,  and  although  no  right  or  power  of  re-entry  be  reserved  or 
given  to  the  landlord  in  case  of  non-payment  of  rent. 

Where  a  tenant  ceased  to  reside  on  the  premises  for  several  months, 
and  left  them  without  any  furniture,  or  sufficient  other  property  to 
answer  the  year's  rent :  it  was  held  that  the  landlord  might  properly 
proceed  under  the  xi  G.  a.  r.  19.  /.  16.  to  recover  the  premises,  al- 
though he  knew  where  the  tenant  then  was,  and  although  the  Justices 
fband  a  servant  of  the  tenant  upon  the  premises^  when  they  first  went 
to  view  the  same  {a), 

Nde.  In*  these  cases  Justices  ought  to  make  a  record  of  the  whole 
proceedings  (i). 

(«)  Ex  parte  Pilton.  z  B.&  A.  369.  (il)  4  Bunit  tit.  Vagrants,  z. 
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Section  VI.   Of  the  Remedy  of  the  Landlord^  under  the 

Statute  1  G.  4,  c.  87. 

By  the   statute  i  G.  4.  c.  87.  recitingi   that    <<  Whereas  the 
laws  heretofore  made  for  preventing  the  losses  to  which  landlords 
are  exposed  by  the  unlawful  holding  over  of  lands  and  tenements 
by  tenants,  or  persons  claiming  under  them,  after  the  expiration  or 
legal  determination  of  their  terms  or  interests^  have  been  found  by 
experience  insufficient,  and  it  is  therefore  expedient  to  provide  in 
certain  cases  a  more  expeditious  mode  for  recovering  the  possession 
of  lands  and  tenements  so  held  over  •/'  it  is  enacted^  That  where 
the  term  or  interest  of  any  tenant  now  or  hereafter  holding  under 
9  lease  or  agreement  in  writing. any  lands,  tenements,  or  heredita- 
ments, for  any  term  or  number  of  years  certain,  or  from  year  to  year, 
shall  have  expired  or  been  determined  either  by  the  landlord  or  tenant 
by  regular  notice  to  quit,  and  such  tenant,  or  any  one  holding  or 
claiming  by  or  under  him,  shall  refuse   to  deliver  up  possessioii 
accordingly,  after  lawful  demand  in  writing  made  and  signed  by  the 
landlord  or  his   agent,  and  served  personally  upon,  or  left  at  the 
dwelling-house  or  usual  place  of  abode  of  such  tenant  or  person,  and 
the  landlord  shall  thereupon  proceed  by  action  of  ejectment  for  the 
recovery  of  possession,  it  shall  be  lawful  for  him,  at  the  foot  of  the 
declaration,  to  address  a  notice  to  such  tenant  or  person,  requiring 
him  to  appear  in  the  Court  in  which  the  action  shall  have  been 
commenced  on  the  first  day  of  the  term  then  next  following,  or  if 
the  action  shall  be  brought  in  WaUs^  or  in  the  counties  palatine  of 
Chester^  Lancaster^  or  Durham  respectively,  then  on  the  first  day  of  die 
next  session  or  assizes,  or  at  the  court-day  or  other  usual  period  for 
appearance   to  process  then  next  following  (as  the  case  may  be), 
there  to  be  made  defendant,  and  to  find  such  bail,  if  ordered  by 
the  Court,  and  for  such  purposes,  as  are  hereinafter  next  specified ; 
and  upon  the  appearance  of  the  party  at  the  day  prescribed,  or  in 
case  of  non-appearance  on  making  the  usual  affidavit  of  service  of 
the  declaration  and  notice,  it  shall  be  lawful  for  the  landlord,  pro- 
ducing the  lease  or  agreement,  or  some  counterpart  or  dupliate 
thereof,  and  proving  the  execution  of  the  same  by  affidavit,  and 
upon  affidavit  that  the  premises  have  been  actually  enjoyed  under 
such  lease  or  agreement,  and  that  the  interest  of  the  tenant  baa 
expired,  or  been  determined  by  regular  notice  to  quit,  (as  the  case 
may  be,)  and  that  possession  has  been  lawfully  demanded  in  manner 
aforesaid,  to  move  the  Court  for  a  rule  for  such  tenant  or  person  to 
shew  cause,  within  a  time  to  be  fixed  bythe  Court  on  a  considera- 
tion of  the  situation  of  the  premisef,  why  such  tenaqt  or  person, 
lipon  being  admitted  defendant,  beside  entering  into  the  comam 
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Tttlcy  and  giving  the  common  undertakings  should  not  undertake,  in 
case  a  Terdict  shall  pass  for  the  plaintiffj  to  give  the  plaintiff  a  judg^ 
ment,  to  be  entered  up  against  the  real  defendanti  of  the  term  next 
preceding  the  time  of  trial,  or  if  the  action  shall  be  brought  in 
Wales f  or  in  the  counties  palatine  respectively,  then  of  the  session, 
assizes,  or  court^ay  (as  the  case  may  be),  at  which  the  trial  shall  be 
had,  and  also  why  he  should  not  enter  into  a  recognizance,  by  himself 
and  two  sufficient  sureties,  in  a  reasonable  sum  conditioned  to  pay  the 
costs  and  damages  which  shall  be  recovered  by  the  plaintiff  in  the  ac- 
tion ;  and  it  shall  be  lawful  for  the  Court  upon  cause  shown,  or  upon 
affidavit  of  the  service  of  the  rule  in  case  no  cause  shall  be  shown,  to 
make  the  same  absolute  in  the  whole  or  in  part,  and  to  order  such 
tenant  or  person,  within  a  time  to  be  fixed,  upon  a  consideration 
of  all  the  circumstances,  to  give  such  undertakings,  and  find  such 
ball,  with  such  conditions  and  in  such  manner  as  shall  be  specified 
in  the  said  rule,  or  such  part  of  the  same  so  made  absolute ;  and  in 
case  the  party  shall  neglect  or  refuse  so  to  do,  and  shall  lay  no  ground 
to  induce  the  Court  to  enlarge  the  time  for  obeying  the  same,  then 
upon  affidavit  of  the  service  of  such  order  an  absolute  rule  shall  be 
made  for  entering  up  judgment  for  the  plaintiff. 

II.  «  And  be  it  further  enacted,  That  wherever  hereafter  it  shall 
appear  on  the  trial  of  any  ejectment,  at  the   suit  of  a  landlord 
against  a  tenant,  that  such  tenant  or  his  attorney  hath  been  served 
v^ith  due  notice  of  trial,  the  plaintiff  shall  not  be  nonsuited  for  de- 
fault of  the  defendant's  appearance,  or  of  confession  of  lease,  entry, 
and  ouster,    but  the  production  of  the  consent-rule  ahd  undertak- 
ing of  the  defendant  shall  in  all  such  cases  be  sufficient  evidence  of 
lease,  entry,  and  ouster;  and  the  Judge  before  whom  such  cause 
shall  come  on  to  be  tried  shall,  whether  the  defendant  shall  appear 
upon  such  trial  or  not,  permit  the  plaintiff  on  the  trial,  after  proof 
of  his  right  to  recover  possession  of  the  whole  or  of  any  part  of  the 
premises  mentioned  in  the  declaration,   to  go  into  evidence  of  the 
mesne  profits  thereof,  which  shall  or  might  have  accrued  from  the 
day  of  the  expiration  or  determination  of  the  tenant's  interest  in  the 
same,  down  to  the  time  of  the  verdict  given  in  the  cause,  or  to  some 
preceding  day,  to  be  specially  mentioned  therein ;  and  the  Jury  on 
the  trial,  finding  for  the  plaintiff,  shall  in  such  case  give  their  verdict 
upon  the  whole  matter,  both  as  to  the  recovery  of  the  whole  or  any 
part  of  the  premises,  and  also  as  to  the  amount  of  the  damages  to  be 
paid  for  such  mesne  profits :  provided  always,  that  nothing  herein- 
before contained  shall  be  construed  to  bar  any  such  landlord  from 
bringing  an  action  of  trespass  for  the  mesne  profits  which  shall  accrue 
£rom  the  verdict,  or  the  day  so  specified  therein,  down  to  the  day  of 
^be  delivery  of  possession  of  the  premises  recovered  in  the  ejectment. 

JIJ.  «  An4  b^  it  further  en^cted|  That  in  all  gases  in  which  such 
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mdertakifig  riiaH  have  been  given,  ami  security  found  a»  aforesaid, 
if  upon  the  trial  a  ver£ct  shall  pats  for  the  plaintiiF,  but  k  shaU 
appear  to  the  Judge  before  whom  the  same  shall  have  been  had,  that 
the  findbg  of  die  Jury  was  contrary  to  the  evidence,  or  that  tfae-damages 
given  were  excessive,  it  shall  be  lawful  for  the  Judge  to  order  the 
execution  of  the  judgment  to  be  stayed  absolutely  till  the  fifth  day  of 
dte  term  then  next  following,  or  tiH  the  next  Scs»on,  Assizes,  or 
court-day  (as  the  case  may  be) ;  which  order  the  Judge  shall  in  alt 
other  cases  make  upon  the  requisition  of  the  defendant,  in  case  he 
shall  forthwith  undertake  to  find,  and  on  condition  that  within  four 
days  from  the  day  of  the  trial,  he  shall  actually  find  security  by  the 
recogmxance  of  himself  and  two  sufficient  sureties,  <in  such  reasonable 
sum  as  the  Judge  shall  direct,  conditioned  not  to  commit  any  waste,^ 
or  act  in  the  nature  of  waste,  or  odier  wilful  damage,  and  not  to  sell 
or  carry  off  any  standing  crops,  hay,  straw,  or  manure  produced  or 
made  (if  any)  upon  the  premises,  and  wluish  may  happen  to  be  there 
upon,  from  the  day  on  which  die- verdict  shall  have  been  given  to  the 
day  on  which  execution  shall  finally  be  made  upon  the  judgment,  or 
the  same  be  set  aside  (as  the  case  may  be) :  provided  always,  that  the 
recognizance  last  above-mentioned  shall  immediately  stand  discharged 
and  be  of  no  eflecr,  in  case  a  writ  of  error  shall  be  brought  upon 
such  judgment,  and  the  plaintiflF  in  such  writ  shall  become  bound 
with  two  sufficient  sureties  unto  the  defendant  in  the  same,  in  such 
sum  and  with  such  condition  as  may  be  conformable  to  the  provisions^ 
respectively  made  for  staying  execution  on  bringing  writs  of  error 
upon  judgments  in  actions  of  ejectment,  by  an  Act  passed  in  Eng- 
bfid,  in  the  sixteendi  and  seventeenth  years  of  the  reign  of  King 
Charks  the  Second,  and  by  an  Act  passed  in  Ireland  m  the  seventeenth 
and  eighteenth  years  of  the  reign  of  the  same  King,  which  Acts  are 
respectively  intituled  An  Act  to  prevent  Arrests  of  Judgments  and 
superseding  Executions. 

IV.  <«  And  be  it  further  enacted,  That  all  recognizances  and  secu- 
rities entered  into  pursuant  to  the  provisions  of  this  Act,  may  and  shall 
be  taken  respectively  in  such  manner  and  by  and  before  such  persons 
as  are  provided  and  authorized  in  respect  of  recognizances  of  bail, 
upon  actions  and  suits  depending  in  the  Court  in  which  any  such 
action  of  ejectment  shall  have  been  commenced  %  and  that  the  officer 
of  the  same  Court  with  whom  recognizances  of  bail  are  filed,  shall 
file  such  recognizances  and  securities,  for  which  respectively  the  sum 
of  two  shillings  and  sixpence,  and  no  more,  shall  be  paid ;  but  no 
acdon  or  other  proceeding  shall  be  commenced  upon  any  such  recog- 
uizance  or  security,  after  the  expiration  of  six  months  from  the  time 
when  possession  of  the  premises,  or  any  part  thereof,  shall  actually 
have  been  delivered  to  the  landlord. 

V:  «  Atid  be  it  Airther  enacted^  That  it  shall  not  be  lawful  for  the 
defendant  to  remove  any  actipn  of  ejectment  commenced  by  a  landlord 
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Hiukr  the  piwisipns  of  diio^  A«t  frpoi  apj  Qf  4ie  C^usU  oC  Qvqtt 
Session  in  WaUs  to  be  tried  in  an  EngUsb  county,  unless  sucbCmvt^ 
of  Great  Session  shall  be  of  opinion,  that  d»0  ssvme  ought  to.  b«.  so 
semoved  upon  special  applicatioA  to  tho  Court  ipr  tha(  pu^osff. 

VI.  «<  Afid  be  it  fucther  eq^ptcd*  that  in,  siil  Qa^es  whcsein  tt^c 
landlord  shall  elect  to  proceed  in  ejectment,  undor  the  provi^on^ 
hereinbefore  contained»  and  the  tenant  shsiU  hav«  found  baiU  a% 
ordered  by  the  Court,  then  if  the  landlord  upon  the  trial  of  tb^.cattSO: 
shsiU  be  nonsuited^  or  a  verdict  pass;  against  him.  upon  themtniits  of 
the  case,  there  shall  be  judgment  against  him  with  double  0P9ts# 

VII.  <<  Provided  always,,  That  QOtbing  in  this  Aci^  pontaiMd  sbsA. 
be  construed  to  prejudice  or  affect  any  ri|^  of  action  or  re]Bse4]r' 
which  landlords  already  possess,  in  Wf  of  the  caseii  hereinhefcw 
provided  for^ 

VIII.  «  And  be  it  further  enacted,  That  this  Act  shaU  extend, 
to  all  parts  of  the  Uiuted  Kingdom,  of  Gr€at  Brkain  and  Irtla^dt 
except  S£9tlaft4^^ 

CHAPTER  XV. 

Of  the  Remedies^for  and  against  Landlord  and  Tenant* 

(conUnuedJ. 

For  the  Landlord j  Jbr  Breach  of  Covenants  and  Agree* 

ments  other  thanjbr  Rent 

Section  L     Bjf  Action  qf  Covenant. 
Section  II.    By  Action  qf  Assumpsk. 

Section  L    Of  the  Action  qfCownant^ 

AN  action  of  covenant  or  assumpiit^  according  as  the  premises  are 
demised  by  deed  or  not,  lies  for  the  recovery  of  damages  for 
any  injury  sustained  by  the  landlord  in  consequence  of  the  tenant 
neglecting  to  repair  the  buildings,  suffering  trades  to  be  carried  on 
therein  contrary  to  his  covenant,  treating  the  land  in  an  unhusband* 
manlike  manner,  or  committing  any  other  breach  of  the  agreement. 

An  action  of  covenant  cannot  be  maintained  except  upon  a  deed, 
and  the  declaration  must  shew  that  it  is  brought  on  one  (a). 

In  the  case  of  joint-lessees,  if  a  lease  be  to  A.  and  B,  by  inden- 
ture, and  A.  seal  a  counterpart,  and  B,  agree  to  the  lease,  but  does 
not  seal,  yet  B.  may  be  charged  for  a  covenant  broken;  aind  this 
though  the  covenant  be  collateral,  a^d  not  annexed  to  the  land.  (^}« 

^tf)  Moore  v.JoDcst    a  Ld«  RsTtn.  i^j^.  (^>Co»Iiit.»3S.«« 
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The  assignee  of  a  tenn^  howerer^  is  not  liable  on  a  mere  collateral 
covenant  (a)* 

So,  if  one  party  execute  an  indenture,  it  shall  be  his  deed,  though 
the  other  party  do  not  execute  it :  but  in  order  to  make  it  necessary 
for  the  plaintiff  to  sue  in  covenant,  the  binding  by  deed  ought  to  be 
mutual  (except  in  the  case  of  lessee  of  the  Kin^s  Patent) :  for  where 
a  defendant  has  never  sealed  the  indenture  he  cannot  be  sued  in  diat 
form  of  action  (i). 

Touching  the  sealing  of  bonds  or  deeds,  if  it  appear  .upon  oyer 
that  two  parties  sealed  it,  whereas  one  only  is  sued,  the  law  will  not 
intend  that  the  other  sealed  the  deeds  unless  it  be  expressly  averred 
that  he  did :  and  though  the  bond  or  deed  upon  oyer  recite,  «  in  wit- 
ness whereof  we  have  set  our  hands  and.  seals,"  yet  that  does  not 
amount  to  such  an  averment,  but  the  defendant  must  shew  that  the 
bond  or  deed  was  actually  sealed  by  the  other  (r). 

There  are,  indeed,  some  words  of  art,  such  as  ^  indenture," 
<<  deed,"  or  <<  writing  obligatory,"  which  of  themselves  import  that 
the  instrument  was  sealed  by  the  party  without  an  averment  of  seal- 
ing. If,  therefore,  the  declaration  state  that  J.  S.  by  his  <<  deed" 
did  so  and  so,  or  by  *<  indenture"  covenanted  or  demised,  or  by  his 
«<  writing  obligatory"  acknowledged,  &c.  without  averring  in  either 
of  these  cases  that  he  sealed,  still  the  declaration  is  good.  So,  delivery, 
which  b  essential  to  a  deed,  u  never  averred  (r). 

But  without  such  averment,  or  words  of  art,  it  is  otherwise :  for 
if  it  be  alleged  that  J.  S.  by  his  <<  certain  writing"  simply,  demised, 
or  covenanted,  or  acknowledged,  &c.  without  averring  that  he  sealed, 
the  Court  will  not  intend  that  the  writing  was  sealed  {e).  Neithor 
does  it  follow,  because  the  wofds  <<  in  witness  whareof  we  do  pat 
our  hands  and  /Ai/r,"  are  used  in  the  conclusion  of  an  agreement,  that 
therefore  it  was  sealed  by  the  parties  :  on  the  contrary,  it  has  been 
decided  that  these  words  do  not  amount  to  an  averment  diat  the  par* 
tics  sealed  the  instrument  (</.) 

Leaving  the  glass  of  windows  cracked  has  been  held  to  be  a  breach 
of  covenant  to  repair. — So,  not  repairing  a  pavement  is  a  breach  of 
covenant  to  leave  the  premises  sufficiently  maintained  and  repaired ; 
for  it  is  within  the  intention  of  the  covenant,  and  is  quan  the  build- 
ing ;  and  the  not  repairing  may  be  matter  of  value  and  of  much  pre- 
judice to  the  lessor, — So,  carrying  away  a  shelf,  though  not  stated  to 
be  a  fixture,  has  been  held  to  be  a  breach  of  covenant  to  leave  the  pre- . 
niises  in  the  same  order^  Scq.  ;  for  it  shall  be  intended  to  be  fixed  (#). 

A  covenant  to  repair  during  the  term  after  three  months'  notice, 


(^)  Mayo  V.  Burkhurst.  Cro.  Jac*  439. 
{6)  Foster  v.  Mapes.    Cro.  £lia«  %i%^  Ld* 
JSwrc  V.  StrkkUncU  CxQ.JaSa.a40. 


(t)  Cabell  ▼.  Vaughao.  X  Saund.  091.  a.  h 
(J)  Pordage  v.  Cole.    Ibid.  jao.  a.  J. 
(«}  1  Saund.  330, 
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and  to  leave  the  premises  in  repair  at  the  end  of  the  termi  are  distinc^ 
clauses :  therefore  notice  is  not  necessary  to  sustain  an  action  for  non- 
repair at  the  end  of  the  term ;  for  the  notice  refers  only  to  repara- 
tions within  term,  to  which  the  lessee  is  not  tied  without  notice  three 
months  before  (a). 

But  a  coTcnant  to  keep  a  house  in  repair  from  and  after  the  lessor 
hath  repaired  it,  is  conditional»  and  it  cannot  be  assigned  as  a  breach 
that  it  was  in  good  repair  at  the  time  of  the  demise,  and  that  the 
lessee  suffered  it  to  decay }  for  the  lessor  must  repair  before  the  lessee 
is  liable  (i). 

A  covenant  to  repair  at  all  times,  when,  where^  and  as  often  as  oc- 
casion should  require  during  the  term,  and  at  furthest  within  three 
months  after  notice  of  want  of  reparation,  is  one  covenant ;  and  it 
cannot  be  stated  as  an  absolute  covenant  to  repair  at  all  times  when, 
where,  and  as  often  as  occasion  should  require  duiing  the  term  (c).  « 
A  lessee  covenanted,  within  the  two  first  years  of  the  term  to  put 
the  premises  in  good  and  sufficient  repair,  and  at  all  times  during  the 
term  to  repair,  pave,  scour,  cleanse,  empty  and  keep  the  messuages, 
ground,  and  other  the  premises  when,  where,  and  as  often  as  need 
should  require,  and  within  the  first  fifty  years  of  the  term  to  take 
down  the  four  demised  messuages,  as  occasion  might  require,  and  in 
the  place  thereof,  erect  upon  the  demised  premiss  four  other  good 
and  substantial  brick  messuages.    Breach,  that  although  fifty  years 
of  the  term  had  expired  the  lessee  did  not,  within  the  fifty  years,  take 
down  the  four  messuages,  and  in  the  place  thereof,  erect  four  other 
good  substantial  brick  messuages.     Plea,  that  occasion  did  not  require 
^mhin  the  fifty  years,  that  the  four  messuages  shjould  be  taken  down. 
Upon  demurrer,  the  Court  intimated  an  opinicm,  that  if  within  the 
fifty  years  the  houses  should  be  so  repaired  ai  to  make  them  com- 
pletely and  substantially  as  good  as  new  house;i,  the  covenant  would 
be  satisfied  without  taking  down  the  old  housen  (d). 

If  a  plaintiff  declare  on  a  general  covenant  to  repair  a  messuage, 
and  assign  a  breach,  per  qmd  he  was  put  to  expense,  it  is  sufficient 
£or  the  tenant  to  plead  performance  as  to  all  except  as  to  the  repairs  of 
a  party-wall,  and  that  those  repairs  were  rendeixd  necessary  and  done 
under  the  stat.  14  6.  3,  r.  78.  and  did  not  become  necessary  by  the 
defendant's  default,  and  that  the  defendant  wa.8  not  the  owner  of  the 
improved  rent  {e). 

Upon  a  covenant  that  « the  lessee  should  and'would  well  and  suffi- 
ciently repair  and  keep  in  proper  repair,  all  and  singular  the  buildings. 
Sec.  during  the  continuance  of  the  term"  an  action  for  breaches  may 
be  maintained  during  the  continuance  of  the  tenn  (/). 


(tf)  I  Siund.  664. 

(S)  n»id.  645. 

(f  )  HorsefiiU  v.  TctUr.    7  Taunt.  385. 


(J)  ETclyn  ▼.  Raddish.    7  Tiunt.  4ii« 

(e)  Moore  v.  i  Dlark.    5  Taunt.  90. 

(f)  Luxmore  y.  Robson.  z  B.  &  A.  584. 
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If  h  le88or  oovet^ant  to  let  icenam  laads  acqit^oba itkMCiU  tor. 
doDS'entiy  bythe  licssee  into  tbe excepted  close  is  smdnottokeabftidi 
•f  a  condition  to  pterform  all  covenants  contained  in  die  least  {a), 

Therefare  if  H.  idt «  hou8Q»  excepting  two  looms,  and  be  distnrbdi 
therein,  covenant  lies  not:  but  if  he  had  excepted  a  pasMge  tkitto, 
sod  had  been  distsubed  in  that,  it  mndd  have  fadn  (  for  it  i^l  Iks 
for  a  thiiig  wbkh  rbe  leasee  agrees  to  let  the  leasor  have  o«t  of  4e 
idomised  premises  (3). 

If  a  ccpjifadder  :b  fise  ooabe  a  lease  for  years  wanatited  by  die 
custom,  in  which  tbie  lessee  covenants  to  repair  during  die  tens,  t 
anmenderBe  of  die  .asdgnee  of  the  reversion  may  mainttun  c&mxax 
for  non->rqpair  aga-mst  the  original  fessee,  atthoogh  ke  had  asngfied 
the  term  befave  tlye  reversioa  was  sunrendtfred  td  Ihe  {AstiiRiff:  fori 
copykiUcr  is  within  the  atat.  3a  H.  8.  «.  S4  (r).— The  doobt  in dA 
case  arose  upon  die  tenure  of  the  messuage ;  for  tf  it  had  beea  fttt- 
hold,  it  was  agreed,  die  action  might  well  h»ve  been  bvoti^  by  ^ 
assignee  of  a  reveiaioii  ^^[ainst  a  lessee  for  yeai«  after  he  had  sss^gned 
his  term,  notwithstanding  the  lessor  or  his  assigns  had  acec^  Ae 
vent  from  the  aasiifnee  of  the  lessee ;  and  this  upon  die  geitttal  iRwrdi 
of  the  statute  wJiieh>givoB  '•<  die  gsantees  and  assignees  (rf  ttrtOM 
of  lands,  teoemeiitsi  and  odier  hereditaments,  the  like  advMfC^ 
agMist  fessees  by  leotry  for  non-payment  cKf  rent  as  the  teMffs  ^ 
grantors  dieraselve  s  might  have.''  This  clause,  therefore,  is  flot  OBft^ 
fined  to  a  covenant:  for  payment  of  vent  (d). 

U  a  fwm  be  out  nf  repair  in  the  Hfe  of  the  atnoestorand  sfierm^i 
die  heir  bring  an  ucdon,  he  shall  .recover  damages  for  d»  ^Aw 
tinw ;  bat  he  ought:  not  to  allege  u  breach  in  the  ancestor^  liMB^ 
because  that  bdongsi  to  the  eseeotor  {i). 

A  redtai  of  an  agireement  in  the  beginning  of  a  deed  wiB  ca^  ^ 
covenant,  upon  which  tfab acdtm  will  lie. 

As,  where  on  the  cleanse  of  a 4Kial  mine,  it  was  vedted'*  diatte* 
before  the  seding  of  thedndenture  it  had  been  agreed  that  the  pksn- 
ttff  sboidd  have  the  t  iiird  part  dog,**  tec.  on  an  action  of  cofn"^ 
being  brought  on  diis,  at  was  objected,  diat  there  was  no  coveniflt  dtft 
the  plaintiff  was  to  ha  ve  the  tfavd  part :  but  fur  Halt.—VTtXt  it  b«t  ^ 
recital  that  befoie  the  indenture  they  were  agreed,  it  is  a  oovefltfts 
so,  to  aay  ««  whereas  ic:  was  agreed  to  pay  ao/.**  for  now  &e  indenW* 
confirms  the  former  agreement  by  such  declaration,  and  mskes  «* 
covenant  (/). 

This  action  lies  by  tdie  kssor  against  die  assignee  of  the  4esK^  ^ 
signee  for  a  breach  of  joovenant  that  runs  widi  die  land)  dioof^lic ^ 


C«)  RuMd  ▼.  Gttlwcl.    Ci  «.  Elis.  657. 
(i)  Cole's  OHe.    x  Sdk.  19^. 
(0  GloTcr  T.  Cope  4  M  Sd.  8l. 


(lO  Bwhclour  ▼.  G«ge.    Cio.Cir.iM. 

{*)  AAoa.  n  Mod.  45-  -.      « 

(/ j  E^  N.  P.  «68.    Barfo*  v.  fttiwB" 

.3Kcbb445« 
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asri^nee  of  part  xaiy  of  the  presMBes  demised;  for  he  is  lisble  while 
he  enjoTS  (a). 

A  reversioner  in  fee  of  a  house  by  one  deed,  and  of  a  lease  for 
years  of  land  by  another  deed,  may  bring  corenant  on  a  lease  agsdnst 
the  person  to  whom  bodi  the  house  and  land  have  been  demised  by 
the  grantor  of  the  reversions)  although  be  derive  his  right  from  dif- 
ferent titles  {i). 

Where  this  action  was  brought  on  a  covenant  <<  to  permit  the 
plaintiff^  in  the  bst  year  of  the  term,  to  sow  clover  among  the  de- 
fendant's barley"  and  the  breach  assigned  was,  that  the  defendant 
sowed  so  many  acres  widt  barley  and  so  many  with  oats,  without 
giving  «  notice**  to  the  plaintiff,  by  which  he  was  prevented  from 
sowing  <he  clover  and  grass  seeds.— Plea,  chat  the  defendant  did 
^<  not  prevent,**  was  upon  demurrer  hokien  good :  for  the  coi^enant 
made  no  mention  at  all  about  any  notice  to  be  given  •  and  the  breach 
assigned,  being  the  not  permitting  the  plaintiff  to  sow  grass  seed,  the 
single  question  was,  whether  the  defendant  did  or  did  not  prevent  him  f 
Ifj  indeed,  he  had  refused  to  give  notice,  or  had  given  a  wrong  notice, 
ft  might  have  been  a  bieach :  besides,  die  plaintiff  was  the  party  for 
whose  benefit  the  covenant  was  intended ;  therefore  he  ought  to  have 
used  due  diligence  (^). 

In  covenant  by  an  executor  against  a  lessee,  the  declaration  stated 

that  one  sebed  in  fee  by  will  devised  to  W,  March  for  life,  remainder 

in  tail  to  the  said  W.  M,  with  power  to  grant  leases  for  life  reserving 

the  best  rent ;  that  IF.  M.  on  June  9,  1 778,  granted  to  the  defend-' 

ant  a  tease  for  twenty  years  and  a  quarter ;  W.  M.  died  and  the  pre-* 

mises  descended  to  his  son,  who  sufiered  a  recovery,  and  conveyed 

them  to  the  plaintiff's  testator.    The  breaches  were  for  non-payment 

of  renti  for  not  repairing,  and  for  not  putting  dung  upon  the  pns* 

luises.    The  rent,  by  the  reddendum  of  the  lease,  was  6o/«  per  ann* 

but  there  was  a  covenant  to  render  64/.     Lowes,  of  counsel  for  the 

plaintiff  in  error,  observed,  that  the  breach  assigned  was  non-pay-r 

ment  of  16/.  as  a  quarter's  rent,  which  was  more  than  the  proportion 

of  60/.  per  ann.  according  to  the  reddendum.    The  last  breach  was  for 

not  laying  dung  upon  the  premises.    The  covenant  was,  that  the  dung 

should  be  laid  each  and  every  year  during  the  continuance  of  the  term. 

The  fact  was,  that  the  plaintiff  *s  testator  purchased  the  estate  only 

eight  days  previous  to  the  expiration  of  the  lease.    Did  his  Lordship 

therefore  think  that  he  was  entitled  to  the  benefit  of  this  covenant  and 

could  assign  a  breach  for  the  non-expenditure  of  the  dung  which  was 

to  be  laid  every  year  upon  the  premises  i—L,  Kenjon,  <*  TeS|  beyond 

all  doubt ;  if  the  testator  were  sdsed  of  the  reversion  during  the  con- 

(^a)  CooghMn  ir.  Kias,  Cio.  Car.  tax.       I     («)  Hughct  v.  Ridunui.  Cowp.  IS5. 
^^  Pyotv.LadjrSuJbhik  CiajK.a^  I 
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tiniiance  of  the  term,*'  Judgment  affirmed.  The  first  objection  as  to 
the  breach  for  non-payment  of  rent  was  abandoned,  it  appearing  that 
in  the  Judges*  copies  of  the  paper-book,  the  rent  reserred  was  for  64/. 
The  damages  were  assessed  severally  on  each  breach,  wUch  (the  counsel 
observed)  affi>rded  a  presumption  that  the  defendant  in  error  thought 
some  of  them  not  supportable  {a). 

The  tenant  is  not  estopped  bj  the  description  of  the  lands  in  die 
le^te. 

Thus  in  covenant  the  plaintiff  declared,  that  whereas  he  had  de- 
mised to  the  defendant  a  house  and  several  parcels  of  land,  which 
were  particularly  described,  some  to  be  arable,  8(»ne  meadow,  and 
some  pasture,  and  especially  two  meadows,  called  Lain^s  meadows, 
the  defendant  covenanted  to  pay  5/.  per  acre  for  every  acre  of  meadow, 
which  he  should  plough  up  during  the  lease ;  and  breach  assigned  in 
ploughing  up  Lam^s  meadow,  &c«  Plea ;  that  for  sixty  years  past, 
Laine*B  meadow  has  been  arable  land,  and  by  times  ploughed  up  and 
sowed,  as  the  tenants  thereof  thought  proper,  and  traverse,  that  at  the 
time  of  making  the  lease  it  was  meadow  ground,  as  is  supposed  in  the 
declaration.  To  this  the  plaintiff  demurred,  on  the  ground  that  the 
defendant  was  estopped  to  say  that  what  is  in  the  lease  called  meadow, 
b  of  any  other  nature.  Sedper  Curiam  /  The  indenture  is  to  be  con- 
strued according  to  the  intent  of  the  parries,  and  here  the  intendon 
was  only  to  covenant  against  the  ploughing  up  real  meadow.  Evcrj 
body  knows  that  in  deeds  of  this  nature  the  parcels  are  very  often 
taken  from  former  deeds,  without  regard  to  every  alterarion  of  the 
nature  of  the  land :  and  it  would  be  the  hardest  case  in  the  world, 
diat  if  this  land  had  been  arable  at  one  time  and  laid  down  at  another, 
the  tenant  should  be  concluded  by  calling  it  by  either  of  those  de- 
scriptions. This  is  not  the  essence  of  a  deed,  as  what  is  struck  at 
by  ml  babuk  in  tenementis.  It  would  be  carrying  estoppels  too  far 
should  we  extend  them  to  this  case  \  therefore  we  are  aU  of  opinion, 
that  the  defendant  had  a  right  to  try  the  fact,  whether  it  was  ancient 
meadow  or  not  {b). 

To  breach  of  covenant  for  not  repairing,  &c.  the  lessee  cannot  plead 
in  bar  that  the  lessor  had  only  an  equitable  estate  in  the  premises,  for 
that  is  tantamount  to  nil  babuit,  ^c.  But  semb,  he  is  not  estopped 
from  shewing  that  the  lessor  was  only  seised  in  right  of  his  wife  for 
her  life,  and  that  she  died  before  the  covenant  broken  ;  because  an 
interest  passed  by  the  lease  [c). 

An  assignee  in  covenant  heed  not  name  himself  assignee  where  he 
shews  a  legal  assignment  (<f). 

Though  a  covenant  be  joint  and  several  in  the  terms  of  it,  yet  if 

(4) ▼.Divit,M.T.4»0.3.T/«MSS.  I      (0  BItke  v.  Foiter.  8T.R.487* 

{i)  Skipwith  y.  Oreeiu  x  Stra.  6x0.  | .    \i)  Lord  Ewre  v.  Strkkland.  CncK  Jae.  W>- 
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the  interest  and  taaxsc  of  action  be  joints  the  action  must  be  brought 
hj  all  the  covenantees :  and,  on  the  other  hand,  if  the  interest  and 
cause  of  action  be  several,  the  action  mzj  be  brought  by  one  only  {a)* 
Soy  though  a  man  covenant  with  two  or  more  jointly,  yet  if  the  inter- 
est and  cause  of  action  of  the  covenantees  be  several  and  not  joint, 
the  covenant  shall  be  taken  to  be  several,  and  each  of  the  covenantees 
may  bring  an  action  for  his  particular  damage,  notwithstanding  the 
words  o^  the  covenant  are  joint  (a). 

But  where  two  persons  covenant  y^nZ/jp  and  severally  with  another, 
the  covenantee  may  bring  an  action  against  one  of  the  covenantors 
only,  though  their  interest  in  the  subject-matter  of  the  covenant  be 
joint:  as,  where  ji.  lets  land  to  J3.  and  C,  and  they  covenant  jointly 
and  severally  with  the  lessor  to  pay  the  rent  or  the  like,  he  may  bring 
an  action  against  either  of  the  covenantors  ;  because  they  are  sureties 
for  each  other  for  the  due  performance  of  the  covenants,  and  it  is  as 
competent  for  each  of  them  to  covenant  for  the  other,  as  it  is  for  a 
stranger  to  covenant  for  both,  which  is  an  usual  thing  {a). 

Even  if  the  covenant  were  joint,  and  an  action  brought  against  one 
of  the  covenantors,  he  could  take  advantage  of  it  only  by  a  plea  in 
abatement. — For  where  there  are  several  covenantees  or  obligees,  and 
one  of  them  only  brings  an  action,  without  averring  in  the  declara- 
tion that  the  otbers  are  dead,  the  defendant  may  either  take  advantage 
of  it  at  the  trial  as  a  variance  upon  the  plea  of  mn  est  factum^  or  pray 
oyer  of  the  deed  and  demur  generally.  But  where  an  action  is 
brought  against  one  of  several  joint  covenantors  or  obligors  the 
defendant  can  only  take  advantage  of  it  by  a  plea  in  abatement  \  and 
though  it  should  appear  upon  the  record  that  there  are  others  who 
ought  to  be  joined  as  defendants,  yet  that  will  not  be  error  (a). 

For  wherever  any  person  who  ought  to  have  been  joined  as  a  de- 
fendant is  omitted,  it  is  pleadable  in  abatement  only :  the  reason  is 
because  such  plea  gives  the  plaintiBF  a  better  writ,  which  is  the  true 
criterion  to  distinguish  a  plea  in  abatement  from  a  plea  in  bar  (3). 

As  to  what  covenants  shall  be  construed  to  be  precedent  or  not,  it 
has  been  laid  down,  that  the  dependence  or  independence  of  covenants 
waa  to  be  collected  from  the  sense  and  meaning  of  the  parties,  and 
thaty  however  covenants  might  be  in  a  deed,  their  precedency  must 
depend  on  the  order  of  time  in  which  the  intent  of  the  transaction  re- 
quired their  performance, — G>nditions  therefore  are  to  be  construed 
to  be  either  precedent  or  subsequent,  according  to  the  fair  intention 
of  the  parties  to  be  collected  from  the  instrument,  and  technical  words 
shottld  give  vay  to  that  intention  (^). 


(tf)  Ccdetton  v.  Clipiham.  x  Saond.  153. 
{^)  Cabell  T.Vaushtn.  ^id.  «9X.  Oilbeit 
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T.  Bath.  X  Stra.  505. 
(f)  Pordage  v.  Cole,  x  Saund.  310.  o.4« 
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ThereforCi  where  in  a  lease  for  seven  years,  containing  the  usoat 
covenants  that  the  lessee  should  paj  the  rent,  keep  the  premises  in 
repair,  &c.  a  proviso  was,  that  the  lessee  might  determiDc  the  tenn 
at  the  end  of  the  first  three  or  five  years,  giving  six  months  prerioos 
notice,  and  that  then  from  and  after  the  expiration  of  such  notice, 
and  payment  of  all  rents  and  duties  to  be  paid  by  the  lessee  and  per- 
formance of  all  his  covenants  until  the  end  of  the  diree  or  five  yean, 
the  indenture  should  cease  and  be  utterly  void.  Ruled  tint  the  pay- 
ment of  rent  and  performance  of  the  other  covenants,  are  conditions 
precedent  to  the  lessee's  determination  of  the  term  at  the  end  of 
the  first  three  years,  and  that  his  merely  giving  six  motiths'  nodce, 
expiring  within  the  first  three  years,  is  not  sufficient  for  diat  pur- 
pose {a), 

PlaintifF  covenanted  to  sell  defendant  a  sehool-hposei  &c.  and  to 
convey  the  sameto  him  on  or  before  the  ist  of  j/ugastf  1797,  and  to 
deliver  up  the  possession  to  him  on  the  24th  of  J^ntf  1796;  auidin 
consideration  thereof,  the  defendant  covenanted  to  pay  the  plaintiiF 
lao/.  on  or  before  the  said  ist  of  August,  1797 :  it  was  holden  tkat 
the  covenant  to  convey,  and  that  for  the  payment  of  the  money,  were 
dependant  covenants  ;  and  that  the  phintiff  could  not  maintain  an 
action  for  the  1 20/.  without  averring  that  he  had  conveyed  or  tendered 
a  conveyance  to  the  defendant*  Were  it  to  be  holden  otherwisti  the 
greatest  injustice  might  be  done;  for  supposing,  in  the  instance  of  a 
trader  who  had  entered  into  such  a  contract  for  the  sale  of  an  estate, 
that  between  the  making  of  the  contract,  and  the  final  execution  0) 
it,  he  were  to  become  a  bankrupt,  the  vendee  might  be  in  the  sits- 
ation  of  having  had  payment  enforced  from  him,  and  yet  be  disaUed 
from  procuring  the  property  for  which  he  had  paid  {h). 

But  where  A.  covenanted  to  build  a  house  for  B.  and  finish  it  00  or 
before  a  certain  day,  in  consideration  of  a  sum  of  money)  which  o* 
covenanted  to  pay  to  j/.  by  instalments,  as  the  building  should  pi^ 
ceed ;  the  fini^ing  of  the  house  was  held  not  to  be  a  condition  pit- 
cedent  to  the  payment  ef  the  money,  but  that  the  covenants  were  in* 
dependent ;  wherefore  A,  might  maintain  an  action  of  debt  ag^ 
B.  for  the  whole  sum,  though  the  building  was  not^nished  at  die  tune 
appointed  (r).  It  is  accordingly  laid  down  that,  if  a  day  be  app(»n^^ 
for  the  payment  of  the  money,  and  the  day  is  to  happen  before  the 
thing  can  be  performed*,  an  action  may  be  brought  for  the  money  be* 
fore  the  thing  be  done :  for  it  appears  that  ihe  party  relied  upon  his 
remedy,  and  intended  not  to  make  the  performance  a-  condition  ptt- 
cedent.  So  in  this  case  by  the  terms  of  the  contract,  two  sefciw 
sums  of  money  were  to  be  paid  before  the  thing  to  be  done  was  done. 

(a)  Porter  v.  Shcphard.  6  T.  R,  665.         i      {c)  Terry  v..Duoue.  %  H.  Bl.  fi9* 
(B)  Glazebrook  v.  Woodrow.  8  T.  EL  366*  | 
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The  plaintifis  therefore  were  clearly  entitled  to  this  action  for  the 
money  without  averring  performancei  and  the  defendant  to  his  remedy 
6n  the  covenants  [a). 

No  precise  technical  words,  however,  are  rec(uiried  in  a  deed  to 
fnake  a  stipulation  a  condition  precedent  or  subsequent;  neither  does 
it  depend  on  the  circumstance,  whether  the  clause  is  placed  prior  or 
posterior  in  the  deed,  so  that  it  operates  as  a  proviso  or  covenant,  for 
the  same  words  have  been  construed  to  operate  as  either  the  one  or 
the  other,  according  to  the  nature  of  the  transaction :  the  merits 
therefore  of  a  question  of  this  kind,  must  depend  on  the  nature  of  the 
contract,  and  the  acts  to  be  performed  by  the  contracting  parties,  and 
any  subsequent  facts  disclosed  on  the  record^  which  have  happened  in 
consequence  of  the  contract  {h). 

In  covenant  the  plaintiff  may  assign  as  many  breaches  as  he  will. 
So  in  debt  on  bond  for  the  performance  of  covenants,  by  stat.  8  (^  9 
VT.  3.  r.  II  {c). 

On  a  covenant  in  London  to  repair  houses  in  Surrey^  the  breach  must 
be  assigned  at  the  place  where,  &c.  viz.  at  London  \d). 

Where  there  has  been  an  assignment  by  deed,  it  is  sufficient  ta 
prove  the  assignment  by  the  subscribing  witness  without  calTmg  the 
witness  to  the  original  deed  \  for  the  assignment  having  adopted  the 
original  deed  in  ail  its  parts,  it  is  become  as  one  deed  {e). 

In  covenant,  if  some  breaches  be  weH  assigned  and  some  not,  and 
there  be  a  demurrer  to  the  whole  declaration,  the  plaintiff  shall  have 
judgment  for  those  breaches  which  are  wcH  assigned  (/). 

A  variance  in  setting  out  one  of  several  Covenants  in  a  lease  on 
which  breaches  were  assigned,  vit.  the  Cellar  Beer  Fields  instead  of 
jOkr  Beer  Fields  being  considered  as  part  of  the  description  of  the 
deed  declared  on,  though  the  plaintiff  waived  going  for  damages  fot 
the  breach  of  that  covenant,  is  fatal  [g)* 

To  a  count  in  covenant  charging  the  defendants  as  executors  for 
breaches  of  covenant  by  their  testator  as  lessee^  who  had  covenanted 
for  himself,  executors,  and  assigns,  may  be  joined  another  count 
charging  them,  that  after  the  death  of  testator  and  their  proving  his 
will  and  during  the  term,  the  demised  premises  came  by  assignment 
to  D.  A.f  against  whom  breaches  were  alleged,  and  concluding  that 
so  neither  die  testator  nor  the  defendants  after  his  death,  nor  D,  A^ 
since  the  assignment  to  him  had  kept  the  said  covenant,  but  had 


(«)  l1)orpe  V.  Thorpe;  X  Salk«  170.  S.C.  x 
I^.  lUjm.  66a.  S.  C.  Com.  R.  98.  S.  C  x» 
Mod.  455. 

(^)  Hotham  t.  East  India  Companyr  x  T. 
R.  639>i4S. 

(0  Symmi  ▼•  Smith*  Cro.  Car.  Z76« 
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{fi  Shfiirs  Y.  Bretton.  Cro.  Jac*  446. 
(«)  Nash  V.  Turner,  x  £ap.  R.  ax 7. 
(/)  Buppa  ▼.   Mayo,    x  SawuL  s8a<-86r 
n.  9* 
(f )  Pitt  Y.  Green.  9  East.  z88r 
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broken  the  same.  And  pUne  admiiiutrmtrunt  may  be  pleaded  to  botb 
counts  {a). 

On  a  breach  that  the  house  was  not  in  repair,  a  plea  that  the  plain- 
tiff agreed  that  the  defendant  should  employ  a  person  four  days  m 
and  about  repairing  the  hoose^  in  satisfaction,  is  bad ;  for  the  defend- 
ant was  obliged  to  do  liie  repairs  by  the  original  covenant  (^). 

If  I  covenant  to  leave  all  the  tinnier  which  is  growing  on  die  land 
when  I  take  it,  and  at  the  end  of  the  term  I  cut  it  down,  but  leave  it 
'  there,  it  is  a  breach  of  the  covenant :  for  a  covenantor  shall  not  de- 
feat the  intent  of  his  coveoant,  which  is  ever  to  be  taken  most  strongly 
against  himself  (^ )• 

A  covenant  is  not  a  duty  nor  a  cause  of  action,  till  it  be  broken; 
and  therefore  it  is  not  discharged  by  a  release  of  all  actions ;  and  when 
it  is  broken,  the  action  is  not  founded  merely  on  the  spedaltj,  as  if 
it  were  a  duty^  but  savours  of  trespass ;  and  therefore  an  sccoid  is  a 
good  plea  to  it ;  and  ends  in  damages  (i). 

But  if  the  one  party  disable  himself  firom  perfiorming  his  pait^  the 
other  party  is  not  obliged  to  offer  performance  of  hb  part,  butnu; 
have  an  action  immediately  {e). 

As,  where  the  lessor  covenanted  with  the  lessee  to  make  him  anew 
lease  on  surrender  of  the  whole  within  twenty  years,  and  before  the 
twenty  years  expired,  the  lessor  aliened  the  land  to  another  by  fine: 
It  was  adjudged,  that  the  action  lay  immediatelyi  for  he  had  disabled 
himself  to  accept  a  surrender,  and  so  to  ipake  a  new  lease  (/)• 

If,  however,  a  man  have  lands  for  a  term  of  years,  and  covenant  to 
leave  them  in  as  good  a  plight  as  he  found  them,  although  be  poU 
down  the  houses,  the  lessor  shall  not  have  an  action  of  coveoant  be- 
fore the  end  of  the  term ;  for  the  covenant  has  relation  thereto^  and 
be  may  rebuild  them.— ^Bi|t  if  he  do  waste  in  wood,  covenant  lies; 
for  he  cannot  repair  it  {g). 

If  the  defendants,  however,  prevent  the  performance  of  a  condition 
precedent,  by  their  neglect  and  default,  it  is  equal  to  perforiioasce  bj 
the  plaintiffs  {h). 

Performance  pl^ded  otherwise  than  in  the  terms  of  the  corenant, 
is  bad  (i),  even  on  general  demurtier  to  the  plea  of  ^  accord  and  sa- 
tisfaction,'' in  covenant  (i),  where  the  damages  are  uncertsdn  and  to 
be  recovered,  a  lesser  thing  may  be  done  in  s$^isfaGtion|  and  tbeie 


(a)  Lady  Wilson  v.  Wlgg.  xo  East.  3x5. 

{b)  Adami  r.Tapling.  4  Mod.  88. 

{t)  I  Bap.  N.  P.  271. 

{d)  Shep.  Touch.  x6x.  2L  X. 

\e)  X  Esp.  N.  P.  483. 

(/)  Scot  ▼.  Miyo.  Cro.  EIk.45a 

(jr)  F.  N.  B.  145.  k.  Winn  v. White,  a  Bl. 


R.  840.  cnte  C.  X.  a.  ii. 
(i)  HothaitiT.EMt  iBditCoBT^'*^' 

(0  Scudamorc  v.  Stntton.  i  Boi.  «  "* 

455-  ,^ 

(4)  Adama  V. TtpUag.  4MQd.»». 


Sect  I.]  Of  the  Action  of  Covenant.  453 

*^  accord  and  satisfaction"  is  a  good  plea  ;  as  to  an  action  on  a  cove- 
nant to  repair  (a). 

On  a  covenant  that  runs  with  the  land^  evidence  that  the  defendant 
is  in  as  heir  will  support  a  declaration  charging  him  as  assignee  {b). 

The  lessee  of  a  coal  mine^  who  covenants  to  pay  a  certain  share  of 
all  such  sums  of  money  as  the  coals  shall  sell  for  at  the  pit's  mouth, 
is  not  liable  under  that  covenant  to  pay  to  the  lessor  any  part  of  the 
money  produced  by  the  sale  of  the  coals  elsewhere  than  at  the  pit's 
mouth ;  and  evidence  of  the  lessees  having  accounted  with  the  les- 
sor,  and  paid  him  the  share  of  the  money  produced  by  the  sale  of 
coals  elsewhere,  is  not  admissible  to  explain  the  intention  'of  the 
parties  {c). 

In  covenant  on  an  indenture  of  demise  of  a  coal  mine  made  on  the 
8th  of  July^  1805,  reserving  one-fourth  of  the  coal  raised,  or  the 
value  in  money,  at  the  election  of  the  lessor,  and  if  the  one-fourth 
fell  short  of  400/.  per  annum^  then  reserving  such  additional  rent  as 
would  make  up  that  annual  sum,  to  be  rendered  monthly  in  equal  por- 
tions :  held  that  the  lessee  having  elected  to  take  the  whole  in  money, 
may  declare  for  two  years'  and  three  months'  rent  in  arrear ;  but  even 
if  the  money  rent  were  reserved  annually,  the  plaintiff  may  remit  his 
claim  as  to  the  three  months'  rent,  and  epter  up  judgment  for  the  two 
years'  rent  only,  and  having  first  well  assigned  a  breach  of  the  cove- 
nant that  the  lessees  had  not  yielded  monthly  the  one-fourth  or  the 
value  in  money,  &c.  but  had  refused,  &c.  Held,  that  it  would  not 
hurt  on  general  demurrer  that  the  count  went  on  to  allege  that  be- 
fore the  exhibiting  of  the  plaintiflF's  bill,  viz,  on  the  istof  ^<7t;.  1797, 
900/.  of  the  rent  reserved  for  two  years  and  three  months  was  due 
and  in  arrear ;  for  that  date  being  before  the  lease  made,  and  therefore 
impossible  in  respect  to  the  subject-matter,  must  be  rejected ;  and  the 
general  allegation  that  before  the  exhibiting  of  the  plaintiff's  bill  900/. 
of  the  rent  reserved,  &c.  was  due,  is  sufficient  {d). 

If  the  breach  of  covenant  be  assigned  thus  :  <*  That  the  defendant 
has  not  used  the  farm  in  an  husbandmanlike  manner,  but  on  the  con- 
trary has  committed  waste,"  the  plaintiff  cannot  give  evidence  of  the 
defendant's  using  the  farm  in  an  unhusbandmanlike  manner,  if  it  do 
not  amount  to  waste. — On  the  former  words  of  the  breach,  had  they 
stood  alone,  such  evidence  might  have  been  given  {e). 

In  covenant  for  non-repair  (as  for  not  repairing  hedges  and  not 
ploughing  land)  the  writ  of  inquiry  shall  be  to  the  place  where  the 
lease  was  made  {/), 


(a)  Alden  v.  BUgue.  Cro.  Jac.  99. 
(S)  Derislcy  v.  Custancc  4  T.  R.  75. 
(c)  Clifton  V.  Walmcslej.  5  T.  R«  564. 


(^  Buckley  v.  Renyon.  10  East.  1 39. 
(#)  Harm  ▼.  Mantle.  3  T.  R,  307. 
(/}  Smith  V.  Batten.  Cro.  Jac.  X4a. 
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Covenant  lies  against  an  assignee  on  a  covenant  not  to  plough,  aU 
though  assigns  are  not  named  in  the  deed :  for  it  runs  with  the  land  (a\ 

SO|  if  A.  lease  lands  to  B.  and  B,  covenant  to  paj  the  rent,  re- 
pair houses,  &c.  during  the  said  term,  and  afterwards  assign  to  C^ 
the  assignee  is  bound  to  perform  the  covenants  during  the  term  of  the 
first  lessee,  though  the  assignee  be  not  named ;  because  the  covenant 
runs  with  the  land  made  for  the  maintenance  of  a  thing  in  esse  at  the 
time  of  the  lease  made  (^). 

So,  if  A.  demise  to  B.  several  parcels  of  land,  and  the  lessee  cove- 
nants for  him  and  hb  assigns  to  repair,  &c.  and  after  the  lessee  assigns 
to  i>.  all  his  estate  in  parcel  of  the  land  demised,  and  2>.  does  not 
repair  that  to  him  assigned,  the  lessor  may  have  an  action  of  covenant 
against  D.  the  assignee  (^). 

For  a  covenant  may  be  dividable  and  follow  the  land;  whercfoie 
an  action  of  covenant  will  lie  against  an  assignee  of  part  of  the  thing 
demised  (r). 

Tenants  in  common  may  sue  in  covenant  for  neglect  of  repairs,  the 
lessee  of  a  house,  who,  subsequently  to  the  demise,  but  before  the 
breach  alleged,  becomes  a  co-tenant  of  the  plaintiff  in  the  samp 
house  (£/)• 

If  a  lessee  covenant  that  he  and  his  assigns  will  repdr  the  house 
demised,  and  the  lessee  grant  over  the  term,  and  the  assignee  do  not 
repair  it,  an  action  of  covenant  lies  either  against  the  assignee  at  com- 
mon law,  because  this  covenant  runs  with  the  land,  or  it  lies  agaumt 
the  lessee  at  the  election  of  the  lessor,  who  may  charge  both,  but  exe- 
cution shall  be  against  one  of  them  only ;  for  if  he  take  both  in  exe- 
cution, he  that  is  last  taken  shall  have  an  audUa  querela  {e\ 

So,  the  executor  of  a  lessee  is  liable  to  the  grantee  of  the  revernon 
on  such  a  covenant ;  though  the  lessee  may  have  assigned  hb  term 
and  the  grantee  have  accepted  rent  of  the  assignee.  For  the  personal 
representative  of  a  lessee  for  years  is  his  assignee ;  and  a  covenant  to 
repair  runs  with  the  land,  as  it  is  to  be  performed  on  it,  and  therefore 
binds  the  assignee  (/}.  So  with  respect  to  a  covenant  to  make  further 
assurance  (^). 

So,  if  there  be  a  covenant  which  runs  with  the  land  and  the  lessee 
assigns  over,  and  the  assignee  die  intestate,  the  lessor  may  have  co- 
venant against  the  administrator  of  the  assignee  and  declare  against 
him  as  assignee  :  for  such  covenants  bind  those  who  come  in  by  act 
of  law,  as  well  as  by  act  of  the  parties  (£). 


(«)  CockKm  ▼.  Cock.  Cro.Jac.  115. 
(i)  B16.  Abr.  tit.  Covenant.  (£.  3.} 
(r)  Coi^ham  ▼.  King.  Cra  Car.  2»z. 
ij)  Yat^  V*  Cok.  %  B.&B.  ijbo. 


it)  Bfctt  V.  Cumbeilaod.  Crcjae.  511. 
(/)  Tilnef  r.  Norria.  z  Ld.  Rajv.  ^%y 
(^)  Midd]cmoreT.Goodak.Cro.Ctt.^> 
{})  £ip.  N.  P.  990. 
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CoTcnanC  ^ill  lie  by  the  assignee  of  the  reversion  of  part  of  the  de- 
mised premises,  against  the  lessee  for  not  repairing  (a), 

A  covenant  by  a  lessor  to  supply  the  premises  demised  (which  were 
two  hoases)  with  a  sufBcient  quantity  of  good  water,  at  a  rate  therein 
mentioned  for  each  house,  is  a  covenant  that  runs  with  the  land,  and 
for  the  breach  of  which  the  assignee  of  the  lessee  may  maintain  an 
action  against  the  reversioner  (^). 

As  to  the  extent  to  which  the  lessee  or  assignee  is  liable  in  covenants 
there  is  a  considerable  difference  (r). 

z.  The  lessee  has,  from  his  covenant,  both  a  privity  of  contract  and 
of  estate ;  and  though  he  assigns,  and  thereby  destroy  the  privity  of 
estate,  yet  the  privity  of  contract  continues,  and  he  is  Kable  in  cove- 
nant notwithstanding  the  assignment  (d). 

2.  But  the  assignee  comes  in  only  in  privity  of  estate,  and  therefore 
16  liable  only  while  he  continues  to  be  in  possession,  and  therefore  has 
the  legal  estate :  except  in  the  case  of  rent,  for  which  though  he  assign 
over  be  is  liable  as  to  the  arrears  incurred  before  as  well  as  during  his 
enjoyment ;  and  such  assignee  was  made  liable  in  equity,  though  the 
privity  of  estate  were  destroyed  at  common  law  {e). 

Assignees  of  a  bankrupt  are  not  liable  for  the  rent  of  premises  as* 
signed  to  them  by  the  commissioners  unless  they  take  possession  (f). 
Where  assignees  of  a  bankrupt  advertised  a  lease  of  certain  pre- 
mises, of  which  the  bankrupt  was  lessee,  for  sale  by  auction,  without 
stating  themselves  to  be  the  owners  or  possessors  tlercDf,  and  no  bidder 
ofiering,  they  never  took  possession  in  fact  of  the  premises :  held  that 
this  was  no  more  than  an  experiment  to  ascertain  the  value,  whether 
the  lease  were  beneficial  or  not  to  the  creditors,  and  did  not  amount  to 
an  assent  on  the  part  of  the  assignees  to  take  the  term,  or  support  an 
averment  in  a  declaration  in  covenant  against  them  by  the  landlord, 
that  all  right,  title,  interest,  &c.  of  the  bankrupt  in  the  premises  came 
to  defendants  by  assignment  thereof  (^). 

Where  the  breach  assigned  was  in  two  covenants,  and  it  appeared, 
that  for  the  one,  the  plaintiff  had  no  cause  of  action,  and  for  the  other 
a  good  cause,  and  issue  was  joined  on  both,  and  found  for  the  plaintiff 
in  both  and  damages  entirely  assessed ;  the  plaintiff  could  not  have 
judgment  (g). 

To  an  action  of  covenant  for  not  pulling  down  part  of  a  house  called 
The  Cherry  Tree  at  Southgate,  in  Middlesex,  which  had  been  let  by 
the  plaintiff  to  the  defendant's  testator  i  the  plea  was,  that  the  testator 


{a)  Twynam  v.  Pickard.  »  B.  &  A.  105. 
{ii)  Jourdain  v.  Wilson.  4  B.&  A.  a66. 
(0  C.  XI.  OMte. 

(d)  Eaton   ▼.   Jaquea.      Doug.   455*58. 
Chancellor  v.  Poole  Ibid.  764. 
(«)  Bac,  Abr.  uu  Corenanu  (£.  4.)  Tuylor 


Y.  Shum.  z  Bos.  Sc  PulL  aZ"l3.  Stevenson 
T.  LaBibard.  %  Ease.  575-80.  Scone  v.  Evani. 
ante,  84. 

(/)  Bourdillon  v.  Dalton.  Peake'sR.  %sS. 

(£)  Tuqier  V.  Richardson.  7  East.  335* 
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had  fepsured  and  beautified  other  parts  of  the  premiset»  at  the  pfadn- 
tiFs  request,  vdiich  the  pbintiflF  had  accepted  in  satbfaction ;  vqili- 
cation,  protesting  that  the  plaintiff  did  not  request  the  testator  to  ie« 
pair ;  and  replying  that  he  did  not  accept  the  rcpsurs  in  satis&ctioii. 
It  appeared  that  the  plaintiff  had  demised  the  house  to  the  testator, 
who  had  covenanted  to  pull  dbwn  the  comer  of  it  for  the  purpose  of 
letting  the  plaintiff  make  a  cart-way  over  the  place  where  the  corner 
of  the  house  stood.  Lord  .£Wijw». — The  plnntiff  has  demised  the 
house  called  the  Cherry  Tree,  and  consequently  the  gtound  oo  which 
it  stood.  The  way  he  claims  is  to  be  made  over  part  of  the  ground 
on  which  the  house  so  demised  stood.  Every  deed  is  to  be  taken  most 
strongly  against  the  grantor.  If  the  corner  of  the  bouse  be  puUed 
down,  the  plaintiff  cannot  use  the  ground  on  which  it  stood,  because 
it  passed  by  the  demise }  and  not  having  reserved  in  the  deed  any  right 
to  use  it,  unless  the  plaintiff  had  so  reserved  it,  he  cannot  daim  it  as  a 
way  but  by  prescription :  but  as  the  testator  did  covenant  to  pull  down 
the  comer  of  the  house,  and  has  not  done  so,  Uiere  must  be  a  vcr<fict 
for  the  plaintiff,  but  only  for  nominal  damages  (0). 

As  to  bringing  money  into  Court  in  tlus  action :  where  diere  arc 
several  counts  or  breaches  in  the  declaration,  and  as  to  some  of  them, 
the  defendant  may  bring  money  into  Court,  but  not  as  to  the  others,  * 
he  may  obtain  a  rule  for  bringing  it  in  specially.  Thus,  where  in  co- 
venant upon  a  lease  for  non-payment  of  rent,*  and  not  repairing,  &Ct 
the  Court  made  a  rule,  that  upon  payment  of  what  should  appear  to 
be  due  for  rent,  the  proceedings  as  to  that  should  be  stayed ;  and  as 
to  the  other  breaches,  that  the  plaintiff  should  proceed  as  he  should 
think  fit  {b). 

Respecting  relief  by  bill  in  equity,  the  party  caimot  sed^  for  specific 
performance  of  a  covenant  to  repair  (c). 

But  upon  a  covenant  to  build,  the  covenantee  is  clearly  entitled  to 
apply  to  a  Court  of  equity  for  a  specific  performance  |  for  to  build  is 
one  entire  thing,  and  if  not  done  prevents  that  security  for  his  rent  to 
which  the  lessor  is  endtled  by  virtue  of  a  building  lease  {e). 

Where  a  person  on  a  building  lease  covenants  to  new  build  the  bridk 
messuages  on  the  premises,  the  rebuilding  some  and  repairing  others 
was  held  not  to  be  sufficient  to  answer  the  covenant,  but  the  lessee 
must  rebuild  the  whole  (r). 

Where  A*  being  possessed  of  certain  premises  for  a  term  of  yean 
asugned  part  of  them  over  to  B»  for  the  residue  of  his  term,  yiibk  z 
covenant  for  quiet  enjoyment,  and  B.  afterwards  assigned  them  over  to 
C.  Held  that  C.  having  been  evicted  by  J.  C.  (the  lessor  of  X)  for  a 
breach  of  covenant,  committed  by  A.  previously  to  the  assignment  to 
jB.,  might  maintsun  an  action  against  jt^  upon  the  covenant  for  quiet 

(«)  GoedT.HOL  i»£sp.R.69Qi  I     («)  City  of  Lomioa  t.  Nash,  j  Adc  JXS* 

W  I  Tidd*s  rnct.  564.  I  IS.  Motely  n  ViiB>B*  3  Va.  i&i* 
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esjoyineaty  on  the  gfottnd  that  thete  was  a  pinnty  of  estate  between 
A,  and  C  (a). 

In  jCOTenant  by  die  lessor  agunst  the  lessee  npon  a  lease  reserving 
an  increased  rent  for  every  acve  of  certain  lands  converted  into  tiitage, 
the  jaryi  by  their  verdiet^  hairing  giren  damages  for  the  actual  injury 
flustainedi  instead  of  the  increased  rent,  the  Court  will  not  refuse  the 
plaintiff  a  new  trials  on  the  ground  that  the  verdict  was  consistent  with 
justice  I  secondly,  the  Judge  having  e^tpressly  directed  the  jury  to  find 
damages  to  the  amount  of  the  increased  rent,  the  Court  granted  th^ 
pew  trial,  without  payment  of  costs  (b). 


Section  IL   Of  the  AcHon  of  Assumpsit. 

If  the  lease  be  by  writing  without  deed,  or  by  parol  demise,  the 
landlord's  remedy  for  the  breach  of  such  stipulations,  as  the  terms  of 
the  agreement  express  or  the  contract  implies,  is  by  an  action  of  ox- 
sumpsHi  for  an  action  upon  the  case  on  atsun^sit^  (or  as  it  is  also 
called  on  protmses)  is  an  action  which  the  law  gives  the  party  injured  by 
the  breach,  or  noorperformance  of  a  contract  legally  entered  into }  it 
is  founded  on  a  contract  either  express  or  implied  by  law,  and  gives 
the  party  damages  in  proportion  to  the  loss  he  has  sustained  by  the 
violation  of  the  contract. 

An  agreement  to  leave  a  farm  as  he  found  it,  is  an  agreement  to 
leave  it  in  tcnantable  repair,  if  he  found  it  so ;  and  will  maintam  a 
declaration  so  laid  (r). 

In  an  action  agadnst  a  tenant  upon  promises  that  he  would  occupy 
the  farm  « in  a  good  and  husbandmanlike  manner,  according  to  the 
custom  of  the  country  i"  an  allegation  that  he  had  treated  the  estate 
contrary  to  <<  good  husbandry  and  the  custom  of  the  country,''  is 
proved  by  shewing  that  he  had  treated  it  contrary  to  the  prevalent 
course  of  husbandry  in  that  <<  neighbourhood,"  as  by  tilling  half  his 
farm  at  once,  when  no  other  farmer  there  tilled  more  than  a  third, 
though  many  tilled  only  a  fourth :  and  it  is  not  sufficient  to  shew  any 
precise  definitive  custom  or  usage  in  respect  of  the  quantity  tilled  {d). 

In  special  atsumspii  against  the  tenamt  for  not  performing  his  agree- 
ments, the  estate  of  the  lessor  is  an  immaterial  averment,  if  the  te^* 
nant  have  had  the  enjoyment  of  his  lease.  For  the  true  rule  is,  that 
on  the  general  issue  in  an  acdon  on  the  case,  all  material  averments 
are  denied^  and  put  in  issue,  but  nothing  else.    The  estate  of  the 

(•)  CampbeO  v.  Lewis.  3.  B.  *  A.  3^      I      (r)  Winn  v.  White.  %  Bl.  R.  S40- 
(i)  Fuiam  T. OliBius.  3  B,fc  A.  69a,        |     M  l^  ▼•  Htwiu.  4 £»t«  154* 
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|>laiatlff  18  not  a  material  aveanent ;  for  a  lease  by  a  tenant  in  laid 
(as  the  plaintiff  in  this  case  was)  is  not  md^  but  only  voidable  by 
4he  issue  in  tail :  it  had  not  been  nor  could  be  avoided  durii^  the  life 
of  the  lessor ;  nor  does  it  lie  in  the  mouth  of  the  defendant,  who  has 
enjoyed  the  fruit  of  it|  to  dispute  its  validity.  That  therefore  bdng 
an  immaterial  averment,  the  plsuntiff,  (notwithstanding  he  was  mis- 
taken in  his  title)  was  held  to  be  entitled  to  recover  on  the  first  count 
of  the  declaratiouj  which  stated  diat  the  lands  descended  to  him  in 
fee  on  the  death  of  his  father,  as  son  and  heir  {a). 

A  tenant  at  will  even  is  bound  to  keep  the  premises  in  repair,  and 
to  use  the  land  fairly  according  to  the  course  of  husbandry  which  the 
nature  of  the  soil  may  require,  and  the  custom  of  the  country  pcunts 
out  as  being  proper.  It  seems,  indeed,  that  those  covenants  which 
are  implied  in  a  lease,  (of  which  we  have  in  a  preceding  part  of  this 
work  made  knore  particular  mention,)  subsist  between  landlord  and 
tenant  as  resulting  from  their  relative  situation,  by  whatever  means 
that  situation  is  created ;  so  that  the  breach  of  any  of  them  is  a 
wrong  for  which  the  law  afibrds  a  remedy :  an  action  on  the  case 
therefore  will  lie  for  damages  arising  from  the  neglect  to  repair  (/). 

An  agreement!  (as  has  been  before  observed)  though  not  under  seal 
may  be  declared  on  specially,  in  which  case  it  may  be  said  to  bind 
the  parties  by  its  own  force ;  or  the  plaintiff  may  in  some  instances 
declare  generally,  and  give  the  written  contract  in  evidence  (r). 

A  tenant  from  year  to  year  is  bound  (as  has  been  observed)  only  to 
fair  and  tenantable  repairs,  so  as  to  prevent  waste  or  decay  of  the 
premises,  but  is  not  bound  to  do  substantial  and  lasting  repairs  (d). 

So,  a  declaration  that  in  consideration  that  the  defendant  tad  be- 
come tenant  to  the  plaintiff  of  a  farm,  the  defendant  undertook  to 
make  a  certain  quantity  of  fallow,  and  to  spend  60/.  worth  of  ma- 
nure every  year  thereon,  and  to  keep  the  buildings  in  repair,  was 
held  bad  on  general  demurrer :  those  obligations  not  arising  out  of 
the  bare  relatbn  of  landlord  and  tenant  {e). 

But  if  after  the  expiration  of  a  written  lease  containing  a  covenant 
by  the  tenant  to  keep  the  premises  in  repair,  he  verbally  agree  to 
hold  over,  paying  an  additional  rent,  nothing  more  being  expressed 
between  the  parties  respecting  the  terms  of  the  new  tenancy,  he  is 
presumed  to  hold  under  the  covenants  of  the  former  lease,  as  £tf  aa 
they  are  applicable  to  his  new  situation ;  and  if  the  premises  be  af- 
terwards burnt  down  by  accidental  fircj  he  is  bound  to  rdniild 
thcm(/). 


(ay  Legh.  t.  Hewitt.  4£ait.  t^4» 
(I)  C0.Lit.56.  b.  n.  9. 
(0  Robiflsoo  Yt  Drybrou^h.  6  T.  R,  3x7- 
19. 


I  (d)  Furgyon  t.  — *  ft  Esp.  R.  59a 
(e)  Brown  v.  Crump,  x  Man.  567. 
(/}  Digby  V.  Atkiflion.  4  Campb.  a25« 
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But  where  a  tenant  came  in  under  an  agreement  to  manage  and 
quit  the  premises  agreeably  to  the  manner  in  which  the  same  had  been 
managed  and  quitted  by  the  former  tenants;  and  it  appeared  upona 
bill  filed  to  restrain  him  from  removing  crops,  &c.  after  a  notice  to 
quit,  that  the  former  tenant  held  under  a  lease,  containing  a  cove- 
nant not  to  remove  crops,  &c.  at  the  end  of  the  term,  but  of  which 
lease  the  defendant  had  no  notice ;  and  that  in  point  of  fact  the  last 
tenant  did  remove  the  crops,  &c.  when  he  quitted  the  premises ;  the 
Lord  Chancellor  ruled  that  the  tenant  was  not  bound  by  the  covenants 
of  the  lease,  and  refused  the  injunction  (^i). 

By  an  agreement  between  plaintiff  and  defendant,  the  defendant 
was  to  accept  of  the  assignment  of  the  lease  of  a  term  from  the 
plaintiffii,  and  to  take  the  fixtures  and  crops  at  a  valuation ;  he  was 
afterwards  let  into  possession  of  the  fixtures,  and  the  crops  were 
valued  to  him ;  but  the  lease  was  never  assigned :  held  that  indebhatus 
assumpsit  woidd  not,  lie  for  the  price  of  the  fixtures  and  crops,  and 
that  the  plaintiff's  only  remedy  was  by  a  special  action  on  the  agree- 
ment {i). 

Where  an  agreement  between  an  out-going  and  an  in-coming  te- 
nant was  that  the  latter  should  buy  the  hay,  Sec.  upon  the  farm,  and 
that  the  former  should  allow  to  the  latter  the  expense  of  repairing 
the  gates  and  fences ;  and  that  the  value  of  the  hay,  &c.  and  of  the 
repairs  should  be  settled  by  third  persons ;  held  that  the  balance  set- 
tled to  be  due  for  the  hay,  &c.  after  deducting  the  value  of  the  re- 
pairs, might  be  recovered  by  the  out-going  tenant  in  a  count  upon  a 
general  indebitatus  assumpsit  for  goods  sold  and  delivered  (c). 

A  custom  for  the  tenant  of  a  farm  in  a  particular  district  to  pro- 
vide work  and  labour,  tillage,  sowing,  and  all  materials  for  the  same, 
in  his  away-going  year,  and  for  the  landlord  to  give  him  a  reasonable 
compensation  for  the  same,  is  valid  in  law,  notwithstanding  the  farm 
is  held  under  a  written  agreement ;  provided  such  agreement  does  not 
in  express  terms  exclude  the  custom  {d). 

But  where,  by  the  custom  of  the  country,  the  out-going  tenant  was 
entitled  to  an  allowance  for  foldage  from  the  in-coming  tenant,  and 
the  tenant  held  under  a  lease  which  specified  certain  payments  to  be 
made  by  the  in-coming  to  the  out-going  tenant,  at  the  time  of  quitting 
the  premises,  among  which  there  was  not  included  any  payment  for 
foldage ;  it  was  held  that  the  terms  of  the  lease  excluded  the  custom, 
and  that  the  out-going  tenant  was  not  entitled  to  any  allowance  in 
xespect  of  foldage  {e). 

(a)  Liebenrood  v.  Vines.    I  Merivale,  IJ.  I      (^  Seoior  v.  Anoytige.  Holt.  N.  P.  Rep. 
{h)  Ncal  V.  VUiey.  i  Cainpb.47z.  I  197. 

j(r)  iiecds  V.  Ainrowf.  u£ut.x.  |     (')  Webb  v.  Plumncr.  aB.fcA»746« 
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or  degitf  becmae  agsUnflit  them  the  djchtpr  may  set  off  dte  daoiagea  in 
accotat :  but  it  seems  reasonable  that  it  should  lie  for  the  revcTNO^eir 
cxpectattt  on  the  determination  of  the  debtor's  own  estate^  or  of  tbps^ 
estates  derived  from  the  debtor  {a). 

By  the  statute  of  Marlbridge^  single  damages  only  could  be  re- 
covered, except  in  the  case  of  a  guardian }  but  the  statute  of  Gloucestp^ 
directs  that  tenant  in  dower^  by  the  ourtesyi  for  life^  or  year^,  shall 
lose  and  forfeit  the  place  wherein  the  waste  is  commiue4»  and  alsQ 
treble  damages  to  him  that  hath  the  inheritance.  The  statute  speaks 
of  terms  of  years  in  the  plural  number  }  but  though  it  be  a  penal  law» 
whereby  treble  damages  and  the  place  wasted  shall  be  recovered,  yet 
a  tenant  for  half  a  year,  being  within  the  same  mischief,  shall  be 
within  die  same  remedy,  though  it  be  out  of  the  letter  of  the  law* 
The  expression  of  the  statute  is  that  <<  he  shall  forfeit  the  thing 
which  he  hath  wasted ;''  and  it  hath  been  determined  that,  under 
these  words,  the  place  is  also  included. — If  waste  be  done  sparsim,  or 
here  and  there,  all  over  a  wood,  the  whole  wood  shall  be  recovered  i 
or  if  in  several  rooms  of  a  house,  the  whole  house  shall  be  forfeited  i 
because  it  is  impracticable  for  the  reversioner  to  enjoy  only  the  idenr 
tical  {daces  wasted,  when  lying  interspersed  with  the  other.  But  if 
waste  be  done  only  at  one  end  of  a  wood  (or  perhaps  in  one  room  of 
a  house,  if  that  can  be  conveniently  separated  from  the  rest),  that 
part  only  is  the  kctfs  vasMus^  or  thing  wasted,  and  that  only  shall  b^ 
forfeited  to  the  reversioner  (3). 

The  redress  under  this  statute  for  this  injury  of  waste  is  of  two 
kinds,  preventive  and  corrective ;  the  former  by  writ  of  istrepementj 
the  latter  by  action  of  was(e* 

Estr^^emefa^<^Estrep€ment  from  extirpany  signifies  to  draw  away  the 
heart  of  the  ground,  by  plowing  and  sowing  it  continually,  ^thottt 
manuring  or  other  good  husbandry,  whereby  it  is  impaired ;  and  may 
be  also  applied  to  the  cutting  down  trees,  or  lopping  them  farther 
than  the  law  allows.  The  word  is  used  for  a  writ,  which  lies  in  two 
cases :  the  one  by  the  statute  of  GhucfJter,  when  a  person  having  an 
action  depending,  as  a  formedon^  writ  of  right,.  &c.  sues  to  prohibit 
the  tenant  from  making  waste  during  the  suit :  the  other  is  for  the 
demandant,  who  is  adjudged  to  recover  seisin  of  the  land  in  question 
after  judgment  and  before  execution  sued  by  the  writ  of  habere  facias 
fossessiomm^  to  prevent  waste  being  made  before  he  gets  into  posses*- 
sion*  By  an  equitable  construction  of  the  statute  of  Gloucester,  and 
in  advancement  of  the  remedy,  it  is  now  held  that  a  writ  of  fstrepe* 
nunt  to  prevent  waste  may  be  had  in  every  stage,  as  well  of  audi  ae^ 
tiona  wherein  damages  are  recovered,  as  of  those  wherein  only  pos- 
session is  had  of  the  lands ;  for  perhaps  the  tenant  may  not  be  sdile 

(«)  Cniif€*s  Pig,  tic,  a.  c«  X.  !•  %%%   iofiia*  3  Leon.  xax.  Qf)  Co»  Lit  J4. 
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Ac  fiotUf  m  actbn  of  waste  Iks  agafaulf  htm,  bf  him  m  die  tevcf^ 
•ion  or  remainder  by  tbe  statute  («)• 

One  may  hare  an  action  of  waste  opon  sisvetal  leases^  and  upon 
several  grants  of  a  reversion  (i)» 

By  the  custom  of  LotuUn,  waste  lies  at  common  law»  for  waste  in 
houses  there  j  and  now  since  die  statute  of  Gkmtirtirf  watte  Iki  there 
in  cases  within  the  statute  as  well  as  in  others  i  for  though  the  itamte 
give  an  action  of  waste  in  cases  where  it  would  not  lie  befbie,  and 
give  also  treble  damages  et  hcum  vastaiwn^  yet  it  does  not  take  away 
the  jurisdiction  of  any  G>urt  that  before  held  plea  of  waste.— So  a 
writ  of  atnpimeni  lies  in  Luidm  feiukriU  plmi^tOt  Mktt  yndgfncni2inA 
before  execution,  to  stay  waste  (r). 

No  pcTBon  is  entitled  to  an  action  of  waste  against  a  tenant  for  Ufe^ 
but  he  who  has  the  immediate  estate  of  inheriunce  in  remainder  or  re- 
vecnon,  expectant  upon  the  estate  for  life.  If  between  the  estate  of 
At  tenant  for  life  who  commits  waste  and  the  subsequent  estate  of  in- 
heritance there  be  interposed  an  estate  of  fireehoid  to  any  penon  nr 
fue^  then  during  the  continuance  of  such  interposedestate,  die  actioa 
of  waste  is  suspended ;  and  if  the  first  tenant  for  life  die  during  the 
oontinuanoe  of  such  interposed  estate,  the  action  ia  gone  lor  eicr. 
But  though  while  there  is  an  estate  for  life  interposed  bctwetn  die 
estate  of  the  person  committing  waste,  and  that  of  the  rereraoner  or 
remainder*man  in  fee,  the  remainder-man  cannot  bring  watie ;  yet  if 
die  waste  be  done  by  cutting  down  trees,  &c.  sudi  remaindeih<man  in 
fee  may  seize  them,  and  if  they  be  taken  away  or  made  use  of  before 
he  seizes  them,  he  may  bring  trover:  for  in  the  eye  of  the  law  a  le- 
mainder.man  for  lifie  has  not  the  property  of  the  thing  wasted;  and 
even  a  tenant  far  life  in  posiession  has  not  die  absolute  property  of  it^ 
but  meiely  a  right  to  the  enjoyment  or  benefit  of  it,  as  hmg  as  k  is 
annexed  to  the  inheritance,  of  whidi  it  is  considered  a  psrt,  and 
therefore  it  bekogs  to  the  owner  of  the  fee  {d). 

But  the  lord  of  a  manor  may  enter  for  waste  oommittcd  by  a  copy^ 
hcdderfor  life,  though  there  be  an  intermediate  estsie in rcflaadnder be- 
tween die  estate  of  the  copyholder  for  life,  and  the  lord's  reversion  (#). 

The  action  of  waste  is  a  mixed  acdon:  pardy  real,  so  far  as  kse- 
coven  bnd  i  and  pardy  personal,  so  fer  as  it  recovers  danu^es;  for 
it  is  brought  for  both  of  those  purposes,  and  if  waste  be  proved,  Ac 
phund£F  shall  recover  the  Ahkg  or  place,  wasted»  and  aba  trdile 
damages  by  the  statute  of  Glmtcester. 

The  process  in  the  action  of  waste  is,  first  a  writ  of  summons 


{a)  Co.  Lit.  54* 

(*)  Pyot  ¥.  Lady  St.  John.     Cro,  Jic. 
309.   Crodur  ▼.  Donncr.    Popli.as-)5* 
(0  Co«k  Difr  Yfmu  (B.  i.) 


(/)  Co.Lit.  siS.  K  a.  1. 
(tf)  Dot  d.  Folket  v.  Qnacnti.    a  M.  ft 
8.  SS. 
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made  hy  the  cursitor  of  the  county  where  the  land  lies,  and  on  the 
return  of  this  writ  the  defendant  may  essoign  and  the  plaintiff  adjourn^ 
Sec.  Then  a  pone  is  made  out  by  the  filazer  of  the  county,  on  the 
return  of  which  a  disiringas  issues  for  the  defendant  to  appear,  and 
upon  his  appearing  the  pfaintiff  declares,  and  the  defendant  pleads,  &c. 

The  writ  of  waste  calls  upon  the  tenant  to  appear  to  shew  cause 
why  he  hath  committed  waste  and  destruction  in  the  place  named  to 
the  disinherison  of  the  plaintiff.  If  the  defendant  makes  default  and 
does  not  appear  at  the  day  assigned  him,. then  the  sheriff  is  to  take 
with  him  a  jury  of  twelve  men,  and  go  in  person  to  the  place  al- 
leged to  be  wasted,  and  there  inquire  of  the  waste  done  and  the 
damages,  and  make  a  return  or  report  of  the  same  to  the  Court,  upon 
which  report  the  judgment  is  founded  {a), — But  if  the  defendant  ap- 
pears to  the  writ  and  afterwards  suffers  judgment  to  go  against  him 
by  default,  or  upon  a  nU  dicet  (when  he  makes  no  answer  or  puts  in 
no  plea  in  defence),  this  amounts  to  a  confession  of  the  waste,  since 
having  once  appeared,  he  cannot  pretend  ignorance  of  the  charge. 
The  sheriff,  therefore,  shall  not  go  to  the  place  to  inquire  of  the  fact, 
but  shall  only  (as  in  default  in  other  actions)  make  inquiry  of  the 
quantum  of  damages  {b). 

In  waste  the  plaintiff  must  shew  how  he  is  entitled  to  the  inherit- 
ance ;  therefore,  if  he  counts  upon  a  lease  by  himself,  he  must  shew 
his  seisin  in  fee,  and  demise  to  the  defendant  (c). 

In  every  case  the  plaintiff  in  this  action  must  shew  his  title.  Thus, 
if  he  claim  by  fine,  he  must  plead  the  fine  and  the  uses  of  it ;  if  by 
common  recovery,  he  must  shew  the  recovery  and  uses :  so,  if  by 
grant  of  the  reversion,  he  must  shew  how  he  claims  by  assignment ; 
and  if  the  husband  and  wife  in  right  of  the  wife  sue,  they  must  allege 
the  reversion  in  both :  so,  if  the  plaintifiB  sue  as  parceners  or  joint- 
tenants,  the  declaration  shall  shew  that  they  are  so  {c). 

If,  however,  the  plaintiff  conclude  ad  exhareditationem^  it  supplies 
the  omission  of  the  estate  of  which  he  was  seised,  after  verdict :  so 
if  he  shews  the  special  matter  it  is  sufficient,  though  he  does  not 
name  himstlf  assignee:  so,  if  the  writ  is  general,  cujus  hares  the 
plaintiff  is,  though  he  has  a  special  inheritance  (r). 

If  the  plaintiff  has  the  reversion,  he  shall  say  that  the  ^defendant 
holds  of  him :  but  it  is  otherwise,  if  waste  be  brought  by  him  in  re- 
mainder \  or  by  the  lord  who  has  by  escheat,  for  there  is  no  tenure  of 
him  (r). 

The  plaintiff  must  always  charge  the  defendant  in  the  tenets  or  in 
the  tenuit i  for  there  is  no  other  form:  and  must  charge  him  as 
assignee,  executor,  &c.    So,  he  must  charge  him  by  virtue  of  the 

(jt)  Crocker  t.  Dormer.  Poph.  i>24.        I  Wameford  ▼.  Haddock.  Ibid.  S90. 
(i)  Foster  t.  SpooQer.   Cro.  Eliz.  17-18.  |      (c)  Com.  Dig.  tit.  Pleader.  (3  O.  a.) 
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lease  hj  which  he  is  possessed :  as,  if  the  defendant  be  in  by  deftse, 
he  must  charge  him  as  tenant  ex  legatione.  If  defendant  claims  bj 
a  remainder  for  life  or  for  years,  which  is  now  in  possession,  he 
may  be  charged  upon  a  demise  to  him ;  but  if  he  be  in  by  the  statute 
of  uses,  it  is  sufficient  to  charge  him  generally,  without  saying  on 
whose  demise  {a). 

The  declaration  must  assign  the  waste  conformably  to  the  writ:  for 
if  the  writ  is  for  waste  in  land,  and  it  is  assigned  in  catting  wood,  it 
is  bad  {b). 

If  waste  be  assigned  in  land,  it  must  say  in  what  parish  it  lies  (r). 

It  is  sufficient  to  assign  waste  directly,  without  shewing  the  parti- 
cular manner  in  which  it  was  committed ;  as,  if  it  is  in  germing,  it  is 
sufficient  to  say,  that  he  destroyed  the  germins  generally,  without  say- 
ing that  he  suffered  the  hedges  of  the  wood  to  be  neglected,  whereby 
cattle  entered  and  ate  the  germins ;  and  if  a  stranger  commit  the 
waste,  that  fact  need  not  be  mentioned. 

But  the  declaration  must  particularize  the  quality  or  quantity  of  the 
waste ;  as  if  it  is  in  cutting  trees,  the  plaintiff  must  shew  the  nnmber 
of  the  trees. — If  the  demise  is  of  a  moiety  of  a  manor,  and  other  lands, 
and  the  waste  assigned  in  a  wood,  parcel  of  the  premises,  it  is  bad; 
lor  it  cannot  be  parcel  of  the  manor,  and  also  of  the  other  lands. 

If  trees  be  excepted  out  of  a  demise,  waste  cannot  be  committed 
by  cutting  them  down ;  and  therefore  ejectment  cannot  be  breast  as 
for  waste  committed  in  or  upon  the  demised  premises  {i). 

A  declaration  in  waste  that  the  defendant  ploughed  up  the  bad, 
which  was  pasture,  et  sic  voitum  fecit^  was  held  bad  for  nncenainty; 
even  after  verdict  {e). — After  verdict,  nothing  is  to  be  presumed  but 
what  is  either  expressly  stated  in  the  declaration,  or  necessarily  isa- 
plied  from  those  facts  which  are  stated  (J") :  for  a  verdict  will  core 
ambiguity  only,  but  will  not  aid  where  the  gist  of  the  action  is 
omitted  to  be  laid  in  the  declaration  [g). 

The  declaration  must  be  ad  exhareditationem  of  the  plaintiff:  if  he  be 
seised  in  right  of  his  wife,  it  shall  be  ad  exhareditoHonem  of  the  wife. 
So,  if  there  are  several  plaintiffs,  there  may  be  summons  and  setcr- 
ance ;  for  it  is  a  real  action,  and  ad  exharedkatiomm  {h). 

The  general  issue  to  an  action  of  waste,  is  <<  no  waste  done;**  but 
this  admits' nothing,  but  puts  the  whole  declaration  in  issue ;  and  may 
be  pleaded  in  all  cases  were  there  is  no  waste,  as  if  destructioci 
happens  by  tempest,  &c.  If  therefore  the  defendant  plead  nul  nvasit 
fait,  and  issue  is  taken  thereupon,  the  plaintiff  must  prove  his  title  as 


(a)  Com.  Dig.  tit.  Pleader.  (3  O.  3.) 
W  Ibid.  (3  O.  4.) 
(0  Ibid.  (3  0. 5.) 

<^)  Goodrisbt  4.  Peters  v.  Vivian.  8  £1 
190. 


(e)  Gunning  v.  Gunning.  %  Sbo«r.  R.  S. 
(/)  Spieres  v.  Parker,  x  T.  R.  141-45. 
(j[)  Avery  v.  Hoole.  Cowp.  Sad. 
{h)  Com.  Dif.  UL  Plndejr.  ( j  a  6.> 
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laid  in  the  declaration :  he  must  likewise  prove  the  kind  of  waste  laid 
in  the  declaration ;  and  therefore  if  he  allege  waste  in  cutting  trees, 
and  the  jury  find  that  he  stubbed  them  and  did  not  cut  them,  it  is 
variance  (a). — Defendant  may  also,  under  the  general  issue,  give  in 
evidence  any  thing  which  proves  that  it  is  no  waste;  as  that  it  was  by 
tempest,  &c.  as  before  observed;  but  not  that  It  was  for  repairs,  or 
that  the  plaintiff  gave  him  leave  to  cut,  or  that  he  had  repaired  before 
the  action  brought.  Neither  will  it  be  any  defence  that  a  stranger  did 
it,  for  if  the  plaintiff  should  not  have  his  action  of  waste,  he  would 
be  without  remedy;  and  the  defendant  may  bring  trespass  against  the 
stranger,  and  recover  his  damages.  But  it  would  be  a  good  plea  to 
say  that  the  plaintiff  himself  did  it  (^). 

If  several  wastes  are  assigned,  and  the  defendant  is  not  guilty  of 
part  of  any,  he  may  plead  <<  no  waste  done"  to  the  whole,  and  need 
not  say  to  every  part  severally  "  no  waste  (r)/' 

If  the  tenant  repairs  before  action  brought,  it  is  said,  he  in  re- 
version cannot  have  an  action  of  waste  ;  but  the  tenant  cannot,  in 
such  case,  plead  that  he  did  not  waste,  but  must  plead  the  special 
matter  (i/);  for 

<<  No  waste  done''  is  no  plea  where  the  defendant  has  matter  of 
justification,  or  excuse.  Therefore,  if  there  be  a  lease  to  ji.  for  two 
years,  and  afterwards  a  lease  to  B.  for  ten  years,  in  waste  against  B, 
for  waste  during  the  two  years,  he  cannot  plead  "  no  waste  done  {c)J* 

The  defendant  may  plead  in  justification  that  he  took  for  repairs ; 
as  for  repair  of  the  fences  and  other  necessary  uses  :  or,  that  he  pulled 
down  to  rebuild  and  repair  the  houses,  fences,  &c.  Therefore  tenant 
for  life  may  justify  cutting  down  timber  upon  the  ground  letten,  and 
repairing  the  house  therewith,  though  he  is  not  compellable  to  repair 
it  if  it  were  ruinous  when  the  lease  was  made  (e), — But  it  is  not  suf- 
ficient to  say,  that  he  took  for  repairs,  if  he  does  not  add  that  he  used 
or  keeps  for  repairs :  for  it  is  waste  for  a  lessee  to  cut  down  timber- 
trees  for  the  purposes  of  repairs  when  there  is  no  occasion,  for  were  it 
otherwise,  every  farmer  might  cut  down  all  the  trees  growing  upon 
the  land  under  pretence  that  he  keeps  them  to  employ  about  repara- 
tions whenever  such  shall  become  necessary  {f). 

So,  he  may  plead  that  he  took  them  for  other  necessary  botes;  as 
for  wain-bote,  cart-bote,  plough-bote,  or  hedge-bote,  or  for  gates,  or 
stiles ',  or  for  making  utensils  in  husbandry ;  or  for  fuel.  So,  he  may 
plead  that  they  were  dead  wood,  beariujg  neither  fruit  nor  foliage  {g)» 

So,  he  may  plead  that  the  lease  was  without  impeachment  of  waste; 
or,  that  the  plaintiff's  ancestor  made  a  bargain  and  sale  of  the  trees  to 


(a)  Bull.  N.  P.  XZ9. 
(6)  Ibid.  no. 

(<)  Com.  Di|.  tic.  Pltadgr.  (3  O.  7.) 
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(/)  Com.  Dig.  tit,  Plctdcr.    (3  O.  ix.) 
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him :  of,  that  the  lessor  covenanted  that  the  lessee  might  cut  down 
trees. — ^But  it  is  no  bar,  that  the  lessor  covenanted  to  repair^  and  that 
he  did  it  for  him  (a). 

He  may  also  plead,  that  he  has  rebuilt  and  since  kept  in  repair;  for 
he  may  plead  in  excuse,  that  he  repaired  before  action  brought,  for 
the  jury  must  view  the  place  wasted;  but  «  repaired  pending  the 
suit"  is  no  plea.  So  he  may  plead  that  it  was  so  ruinous  at  the  com- 
mencement of  his  lease,  that  he  could  not  repair  {h). 

So,  he  may  plead  a  release  from  the  plaintiff,  or  one  of  the  plaintiiB, 
in  bar :  for  if  waste  be  by  two  plainti£Fs  in  the  tenuity  a  release  by  one 
is  a  bar  to  both :  but  where  waste  is  in  the  tenet^  a  release  by  one 
plaintiff  bars  himself  only  {c)\ 

So,  to  waste  in  the  tenuity  he  may  plead  accord  with  satisfaction  (c). 

So,  the  defendant  may  plead  in  abatement  to  the  plaintiff's  tltl^ 
or  that  the  plaintiff  has  nothing  in  reversion ;  but  he  ought  to  shew 
how  the  reversion  is  devested,  for  «  nothing  in  reversion,''  generally, 
will  be  bad  %  except  where  waste  is  brought  by  a  grantee  of  the  re- 
version (rf). 

So,  if  the  plaintiff's  title  i2jX%  pendente  iite,  the  defendant  maypJead 
it  after  the  last  continuance. 

So,  he  may  plead  a  mesne  remainder-man  still  alive. 

So,  the  defendant  may  plead  no  demise  made  to  him :  or,  no  demise 
as  to  part:  or,  that  wood  was  excepted  by  the  demise. — So,  that  he 
has  nothing  by  the  assignment  of  B»  or  that  after  the  demise,  the  de- 
fendant assigned,  before  which  assignment  no  waste  was  done  (r). 

To  the  plea  of  assignment  before  waste  done,  the  plaintiff  may  re- 
ply, that  the  assignment  was  by  fraud,  and  he  afterwards  took  the 
profits :  and  if  the  defendant  rejoins,  he  must  traverse  the  pernancy 
of  the  profits,  not  the  fraud  (e). 

In  waste,  if  issue  is  joined,  six  jurors  at  the  least  ought  to  have  a 
view  of  the  place  wasted^  otherwise  the  trial  shall  be  staid :  if  there- 
fore waste  be  assigned  in  several  places,  the  jury  may  find  "  no  waste 
done'**  in  a  place  of  which  they  had  no  view^  and  they  ought,  it  seems, 
to  have  a  view  (as  the  venire  f ados  directs  them  to  have),  though  the 
issue  be  upon  a  collateral  point,  and  the  waste  be  confessed.  Whether 
the  venire  facias  be  returned  or  not,  the  Court  may  examine  as  to  the 
fact  of  the  jury  having  viewed  or  not;  for  the  return  does  not  con- 
clude the  parties :  but  it  is  not  necessary,  that  the  officer  return  upon 
the  distringas  juratorum^  that  the  jury  have  viewed  \  or  that  he  was 
present  at  the  view  (/*)• 

If,  however,  the  waste  be  assigned  in  a  wood  sparsim,  i|  is  sufficient 


(d)  Com.  Dig.  tit.  Pleader.  (3  O.  4.) 
(*)  ftid.  (3  0. 15.) 
(0  Ibid.  (3  O.  8. 16.) 
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f  the  jurjr  view  the  wood,  though  they  do  not  enter  Into  it.  So,  if  it 
be  in  several  rooms  of  a  house. 

Of  the  Judgment, — ^Touching  the  judgment  in  waste,  if  there  be 
judgment  for  want  of  an  appearance  upon  the  distringas  hj  the  stat. 
W.  2.  r.  14.  the  sheriff  taking  twelve,  &c.  shall  go  to  the  place  wasted 
and  take  inquisition  of  the  damage,  and  upon  the  return  thereof,  there 
shall  be  damage. 

When  the  waste  and  damages  are  ascertained,  either  by  confession, 
▼erdict  or  inquiry  of  the  sheriff,  judgment  is  given  in  pursuance  of 
the  statute  of  Ghucestir^  c.  5.  that  the  plaintiff  shall  recover  the  place 
wasted;  'for  which  he  has  immediately  a  writ  of  seisin,  provided  the 
particular  estate  be  still  subsisting ;  (for  if  it  be  expired,  there  can  be 
no  forfeiture  of  the  land ;)  and  also,  that  the  plaintiff  shall  recover 
treble  the  damages  assessed  by  the  jury ;  which  he  must  obtain  in  tlie 
same  manner  as  all  other  damages  in  actions  personal  or  mixed  are 
obtained,  whether  the  particular  estate  be  expired,  or  be  still  in 
being  [a). 

In  an  action  of  waste  upon  this  statute  against  the  tenant  for  years, 
for  converting  three  closes  of  meadow  into  garden  ground,  if  the  jury 
give  only  one  farthing  damages  for  each  close  :  the  Court  (who  have 
a  kind  of  discretionary  power  therein)  will  give  the  defendant  leave  to 
enter  up  judgment  for  himself  {b). 

By  Stat.  %  Is^  ^  W.  3.  r.  1 1.  /.  3.  a  plaintiff  shall  have  costs  in  all 
actions  of  waste,  where  the  damages  found  <io  not  exceed  twenty 
nobles  \  which  he  could  not  at  common  law. 

Trover  for  JP^Arf^.— Waste  is  a  tort,  and  the  remedy  lies  at  law. 
Therefore,  where  timber  is  cut  down,  trover  may  be  brought  to  re- 
cover the  value. — In  an  action  of  waste,  the  place  wasted  is  recovered; 
in  an  action  of  trover,  damages  (r). 

Trover  may  be  brought  against  the  executor  of  the  person  who  con- 
verts the  timber  to  his  own  use  {d). 

But  though  trover  will  lie  at  law,  it  may  be  very  necessary  for  the 
party  who  has  the  inheritance  to  bring  his  bill  in  equity,  because  it  may 
be  impossible  to  discover  the  value  of  the  timber,  being  in  possession 
of  and  cut  down  by  the  tenant  {e). 

Yet  whether  a  bill  for  an  account  may  be  brought  by  the  lord  of  a 
manor,  or  a  lessor,  against  a  tenant  for  timber  felled,  seems  to  be 
doubtful  if). 

{0)  3  BI.  Com.  229.  I      (0  Whitfield  ▼.  Bewit.  1  P.  Wms.  241. 


{i)  Governors  of  Harrow  School  v.  Al- 
derton.  %  Bos.  and  Pul.  86. 

(r)  Jesus  College  v.  Bloome.  3  Atk.  063. 
(^  Garth  v.  Cotton.  Ibid.  751-57. 


(/)  Bishop  of  Winchester  ▼.  Knight,  i  P. 
Wms.  406*  aff*.  Jesus  College  v.  Blootne.  3 
Atk.  362.  neg. 
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Section  II.   Of  the  Action  upon  the  Case  in  the  Nature  of 

fFaste. 

Since  the  statute  of  Gloucester^  which  gives  no  more  costs  than  ^ 
mageS}  it  is  usual  to  bring  trespass  or  case  in  the  nature  of  waste  in- 
stead  of  the  action  of  waste. 

An  action  on  the  case  does  not  lie  for  permissive  waste  (a). 
Either  an  action  on  the  case  or  trespass  will  lie>  at  the  plaintiiPs 
election,  against  his  tenant  for  despoiling  the  premises :  and  case  is 
the  better  action  to  recover  as  much  as  he  may  be  damnified,  bccaosc 
he  is  subject  to  an  action  of  waste  (5). 

One  tenant  in  common  cannot  maintain  an  action  on  the  case  io 
the  nature  of  waste  against  another  tenant  in  common  (io  possesion 
of  the  whole,  having  a  demise  of  the  moiety  from  the  first)  for  cutting 
down  trees  of  proper  age  and  growth  for  being  cut ;  for  it  is  no  hun 
to  the  inheritance.  If,  however,  the  trees  were  not  fit  to  be  cut^  be 
might  maintain  such  action  (r). 

Tenant  at  will  has  no  power  to  commit  any  kind  of  voluntary 

waste:  but  he  is  not  within  the  statute  of  Gloucester t  and  tbere^ne 

an  action  of  waste  lies  against  him  {i).    If,  however,  a  tenant  at  will 

cut  down  timber-trees,  or  pull  down  houses,  the  lessor  shall  have  an 

,    action  of  trespass  against  him  {e). 

So,  with  respect  to  permissive  waste;  no  remedy  whatever  Ces 
against  tenant  at  will  \  for  he  is  not  bound  to  repair  or  sustain  houses 
like  tenant  for  years  f). 

It  is  so  notoriously  the  duty  of  the  actual  occupier  to  repair  die 
fences,  and  so  little  the  duty  of  the  landlord,  that  without  any  agree- 
ment  to  that  effect,  the  landlord  may  maintain  an  action  against  his 
tenant  for  not  so  doing,  upon  the  ground  of  the  injury  done  to  die 
inheritance  (g). 

Where  a  lessee  covenanted  to  repair  the  premises  during  the  term, 
and  yield  them  up  at  its  expiration  <<  in  as  good  condition  as  the 
same  should  be  in  when  finished  under  the  direction  oij,  Af.,"  it  was 
ruled  that  an  action  on  the  case,  in  the  nature  of  waste,  would  not  lie 
against  the  assignee  for  yielding  up  the  premises  at  the  expiration 
of  the  term  <<  in  a  much  worse  order  and  condition  than  when  the 
same  were  finished  under  the  direction  of  J.  M.  /'  for  waste  can  only 
lie  for  that  which  could  be  waste,  if  there  was  no  stipulation  respect* 
ing  it ;  but  if  there  were  no  stipulation,  it  could  not  be  waste  to  leave 
the  premises  in  a  worse  condition  than  J.  M.  had  put  them  into  {b). 


{a)  Gibwn  ▼.  WeUs.  x  Bot.  and  Pul.  N. 
R. 390. 
(b)  West  V.  Treudc.  Cro.  Car.  187, 
(f)  MaTtyn  v.  Knowllys.   8  T.  R.  i'45, 
(J)  I  Cruise's  Dig,  Tit.  9.  t,  13, 


{e)  X  InsL  57.  a. 

(/)  X  Cruise*s  Dig.  Tit.  9.  «.  14-15. 
(g)  Checchatn  t.  Hampson.  4  T.  R.  3x9. 
{b)  Jones  T.  Hill.  7  Taunt.  392. 
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Section  III.    Of  the  Remedies  in  Equity  in  the  Case  of 

Waste. 

On  the  subject  of  waste,  the  G}urt  of  Chancery  has,  it  should  seem, 
a  concurrent  jurisdiction  with  the  Courts  of  common  law. 

The  relief  afforded  by  that  Court  is  in  many  cases  the  most 
eligible,  and  in  some  absolutely  necessary  to  be  sought,  in  •rder  to 
prevent  the  commission  of  threatened  or  impending  waste :  for  the 
Court  will  stay  waste  upon  application  by  bill  brought  for  that  pur- 
pose praying  an  injunction. 

At  the  common  law,  a  prohibition  went  out  of  Chancery,  against 
the  tenant  by  the  curtesy,  in  dower,  or  as  guardian,  at  the  prayer  of 
him  who  had  the  inheritance,  to  inhibit  waste,  and  that  before  waste 
committed  {a). 

Respecting  the  remedy  of  the  remainder-man  or  reversioner  (or  in 
the  case  of  copyholds,  of  the  lord)  against  the  tenant  about  to  commit, 
or  committing  waste,  although  a  Court  of  Equity  will  not  assist  a 
forfeiture,  yet  the  tenant  in  possession  shall  be  restrained  in  equity 
from  waste  in  all  cases  in  which  waste  is  punishable  by  law ;  and  for 
this  purpose,  an  injunction  will  be  granted  before  the  bill  is  filed. 
Also  an  injunction  will  be  granted  to  stay  waste  in  behalf  of  an  infant 
in  ventre  sa  mere.  Equity  will  likewbe,  in  some  particular  cases,  re- 
strain the  tenant  from  committing  waste,  where  he  is  dispunishable 
by  law,  either  by  the  nature  of  the  estate,  or  by  express  grant  <'  with- 
out impeachment  of  waste :"  but  where,  by  agreement  of  the  parties, 
the  lease  is  made  without  impeachment  of  waste,  equity  will  not  re- 
strain the  lessee  from  cutting  timber,  ploughing,  opening  mines,  &c. 
though  such  lessee  shall  be  restrained  from  pulling  down  houses,  de- 
facing seats,  &c.  (3), 

With  respect  to  threatened  or  impending  waste ;  the  act  of  sending 
a  surveyor  to  mark  out  trees,  is  a  suiBcient  ground  for  an  injunc- 
tion [c). 

So,  a  threat  to  open  mines,  entitles  a  party  to  come  into  this  Court 
to  restrain  him  {d).  Even  if  a  tenant  for  life  insists  on  a  right  to  do 
waste,  and  has  none,  the  reversioner  may  have  art  injunction,  though 
no  proof  of  waste  appear  {e\ 

When  a  bill  is  filed  to  restrain  waste  or  any  other  injury  very  de- 
trimental, so  that  it  is  necessary  to  lose  no  time,  an  injunction  may  be 
applied  for  immediately  after  the  bill  is  filed^  by  special  motion  sup- 
ported by  affidavit  of  the  grievance  (/)• 


(#)  Com.  Dig.  tit.  Chancery.  (D.  xi.) 

(i)  %  Eq.  Ca.  Abr.  399.  m  nUU, 

[c)  Jackson  v.  Cator.  5  Ves.  jun.  688. 


[i)  Gibson  ▼.  Smith.  %  Atk.  i8«. 
(tf)  Barnard.  491. 
(/)  Park.  An.  47' 
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S0|  now  an  injunction  shall  be  granted  upon  an  affidavit  of  waste 
committed,  to  inhibit  any  waste  to  be  committed  by  tenant  for  life  of 
years ;  as  to  inhibit  meadow,  or  other  pasture,  not  ploughed  within 
twenty  years,  being  ploughed;  but  not  against  a  lessee,  who  had 
agreed  to  pay  20s.  per  acre  per  ann.  increase  of  rent,  if  he  ploughed  a 
meadow,  &c.  So  it  will  be  granted  to  inhibit  antient  indosoies  being, 
thrown  down ;  or  houses  being  pulled  down  {a). 

So,  against  tenant  after  possibility,  &c.  or  him  who  in  respect  of  a 
trust,  &c.  is  not  Jiable  to  an  action  of  waste  {a). 

So,  against  tenant  for  life,  at  the  suit  of  the  remainder-man  infee, 
though  there  is  an  intermediate  remainder :  and  if  tenant  for  lifie, 
without  impeachment  of  waste,  or  any  other  lessee,  has  cot  timber, 
so  as  not  to  leave  sufficient  for  repairs,  the  Court  will  restr^n  him 
from  cutting  any  more  without  leave  of  the  Court  (a).  Tenant  for 
life,  without  impeachment  of  waste,  will  be  restrained  also  from 
cutting. down  trees  in  lines  or  avenues,  or  ridings  in  a  park,  whether 
planted  or  growing  naturally,  or  trees  not  of  a  proper  growth  to  be 
cut  {i) ;  and  though  he  be  tenant  for  life,  with  liberty  to  cut  timber 
<<  at  seasonable  times,"  he  is  not  to  cut  trees  planted  for  omameot 
or  shelter  to  the  mansion-house,  or  sapling  trees  not  fit  to  be  cut  or 
felled  for  timber  (r). 

So,  he  will  be  restrained  from  pulling  down  the  antient  and  capital 
house,  and  not  only  so,  but  the  Court  will  compel  him  to  pat  it  m 
the  same  plight  in  which  he  found  it  (a). 

But  the  Court  of  Chancery,  it  is  said,  will  not  decree  a  tenant  for 
life  to  repair,  or  appoint  a  receiver  with  directions  to  repair  (J). 

However,  where  a  jointress  gave  leave  to  the  next  in  remainder  for 
life  without  impeachment  of  waste,  to  cut  timber  on  the  jointure 
estate,  and  he  dying  without  issue,  the  remainder-man  over  in  tail 
having  acquiesced  in  and  encouraged  the  so  doing,  he  was  restrained 
from  an  action  of  waste  against  the  jointress  (e). 

Where  the  plaintiff  and  defendant  in  possessbn  were  tenants  in 
common,  an  injunction  to  stay  waste  was  refused  :  but  on  affidavit  of 
the  defendant's  insolvency  it  was  granted  (/). 

The  Court  will  grant  an  injunction  at  the  suit  of  a  ground  landlord 
to  stay  waste  in  an  under-lessee,  who  holds  by  lease  from  the  original 
landlord ;  upon  a  certificate  being  produced  of  the  waste  {g). 

So,  the  mortgagor  may  have  an  injunction  to  stay  waste  against  the 
mortgagee,  if  he  cut'  down  timber,  and  do  not  apply  the  money  axismg 


(«)  Com. Dig.  tit.  Chancery.  (D.z I.) 
(i)  Anon.  3  Atk.  215.    Garth  y.  Cotton. 

Ihid.  751-55- 

(*)  Chambcrlaync  v.  Drummer.  3  Br.  R. 

549- 


(d)  Wood  ▼.  Gaynon.  AmU.  395. 
(0  Alton  T.  Asum.  z  Ves.  396. 
(/)  Smallman  ▼.  Onions.  3  Br.  R.  6%t. 
(g)  Farrant  r.  Lord.  3  Atk.  723.  Fairwt 
▼.  Lee.  Ambl.  zoj. . 
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from  the  sale  in  sinking  the  interest  and  principal  {a),  So^  where  the 
mortgagor  commits  waste,  the  Court  will  grant  the  mortgagee  an 
injunction ;  for  they  will  not  sufiet  the  mortgagor  to  prejudice  the 
incumbrance  (a). 

So,  though  a  rector  may  cut  down  timber  for  the  repairs  of  the 
parsonage-house  or  chancel  (but  not  for  any  common  purpose),^  and 
is  entitled  to  botes  for  repairing  barns  and  out-houses  belonging  to 
the  parsonage,  an  injunction  to  stay  waste  in  cutting  down  tidber  in 
the  church-yard,  will  be  granted  till  the  cause  be  heard  {b)  \  and  an 
injunction  was  granted  to  stay  waste  against  the  widow  of  a  rector,  at 
the  suit  of  the  patroness,  during  a  vacancy  (r). 

An  injunction  to  stay  waste  may  be  granted  in  favour  of  a  child  in 
ventre  sa  mere  [d)» 

But  where  a  clause  <<  without  impeachment  of  waste,*'  is  inserted 
in  a  lease  or  demise  for  years,  it  will  have  the  same  effect  as  when 
it  is  inserted  in  a  conveyance  of  an  estate  for  life  ;  and  the  Court  of 
Chancery  will  restrain  the  import,  of  it,  in  the  same  manner  asin  the 
case  of  an  estate  for  life  ^e)» 

The  Court  will  not  grant  an  injunction  to  stay  waste  in  digging 
mines,  where  the  defendant  sets  up  a  right  to  the  inheritance  of  the 
estate,  uU  the  answer  'is  come  in  or  the  defendant  has  made  default 
in  not  putting  in  his  answer,  for  such  injunctions  are  never  granted 
before  the  hearing,  unless  the  defendant  had  only  a  term  in  the  estate, 
for  years,  or  for  life,  and  the  reversion  was  in  the  plaintiff  {/). 

The  lord  of  a  manor  may  bring  a  bill  for  an  account  of  ore  dug, 
or  timber  cut,  by  the  defendant's  testator.  Indeed,  as  to  the  property 
of  the  ore  or  timber,  it  would  be  clear  even  at  law  that  if  it  came  to 
the  executor's  hands,  trover  would  lie  for  it ;  and  if  it  had  been  dis- 
posed of  in  the  testator's  lifetime,  the  executor,  if  assets  are  left,  ought 
to  answer  for  it :  but  it  is  stronger  here,  by  reason  that  the  tenant  is 
a  sort  of  fiduciary  to  the  lord,  and  it  is  a  breach  of  trust,  winch  the 
law  reposes  in  the  tenant,  for  him  to  take  away  the  property  of  the 
lord  (g). 

A  bill,  however,  for  a  mere  account  of  timber  cut  down,  was  dis- 
missed by  Lord  HardwUke^  as  being  the  proper  subject  of  an  action 
at  law ;  but  his  Lordship  added,  that  there  were  many  instances  where 
the  Court  had  decreed  an  account  in  the  case  of  mines,  which  they 
would  not  have  done  in  that  of  timber;  because  the  digging  of  mines 
is  a  sort  of  trade  (h). 


(a)  Farrant  t.  Lovel.  3  Atk.  723.  Farrant 
V.  Lee.  Amb.  105. 
[h)  Stnchy  ▼.  Francis.  %  Atk.  317. 
(c)  Hoskins  v.  Feachentone.  2  Br.  R.  $$%, 
(J)  Robiiuon  v.  Litton.  3  Atk.  209-1 X. 
{e)  X  Cruise*!  Dig.  tit.  8.  s.  12. 


(/)  Lowther  v.  Stamper.  3  Atk.  496. 

ig)  Bishop  of  Winchester  v.  Knight.  I  P. 
Wms.  406. 

{h)  Jesus  College  v.  Bloome.  3  Atk.  362. 
^.  C*  Amb.  54. 
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But  as  to  the  trespass  of  breaking  tip  meadow,  or  antient  pasture 
groand^  it  dies  with  the  person ;  wherefore  no  bill  will  be  entertained 
for  an  account  thereof  (a). 

Neither  is  every  common  trespass  a  foundation  for  an  injunction, 
where  it  is  onlj  contingent  and  temporary:  but  if  it  continue  so  long 
as  to  become  a  nuisance,  in  such  case  the  Court  will  interfere  and 
grant  an  injunction  to  restrain  the  person  from  committing  it  (£)• 

But  the  Court  will  award  a  perpetual  injunction  to  restrun  waste 
by  ploughing,  burning,  breaking,  or  sowing  down  lands  (r). 

So,  an  injunction  shall  go  to  restrain  the  defendant  from  injaring 
fish-ponds  {d). 

Where  a  bishop  was  directed  by  the  Court  of  Chancery,  to  bring 
trover  in  order  to  try  the  right  as  to  certain  ore  dug  and  deposed  of 
by  the  tenant  of  a  manor  of  which  the  bidiop  was  lord ;  upon  trial 
thereof  it  appeared  that  there  never  had  been  any  mine  of  copper  be* 
fore  discovered  in  the  manor,  wherefore  the  jmy  could  not  find  that 
the  customary  tenant  might  by  custom  dig  and  open  new  copper 
mines;  so  that  upon  the  production  of  the  pottea^  the  Court  hehl  chat 
neither  the  tenant  without  the  license  of  the  lord,  nor  the  lord  with- 
out consent  of  the  tenant,  couM  dig  in  those  copper  mines,  being 
new  mines  (e). 

On  motion  to  stay  waste,  a  particular  title  must  be  shewn ;  and  the 
motion  should  be  made  upon  affidavit  of  the  title,  waste  committed, 
and  a  certificate  of  the  bill  filed  (/). 


{a)  Bidiop  of  Widdiester  v.  Knigbt.  x  P. 
Wms.  407. 
{i!)  CouUoD  ▼.  White.  3  Atlc  ai. 
{e)  Hartpole  ▼.  Hunt.  4  Br.  Ca.  in  ParL 


{i)  Badiunt  v.  Bvrdes.  »  Br.IL64- 
(f)  Bishop  of  Winchester  ▼•  Kn%ht.  x  P- 

Wffls.  406. 
(/)  Lowtfaer  ▼•  Stamper,  j  Adu  49^ 

Com.  Dig.  tit  Chancery.  (D*  ix.} 


K 
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CHAPTER  XVII. 

Of  the  Landlord^ s  Remedy  against  third  Persons. 


Section  I.     By  Action  on  the  Case  fw  Nuisances^  to  the 

Injury  qfhis  Reversion. 

Section  II.    By  Action  against   the  Sfieriffl  on  Stat.  8 

Ann.  c.  14.  for  removing  the  Tenanfs 
Goods  under  an  Execution  nnthout, paying 
a  Yearns  Rent. 

Section  III.    By  Action  on  the  Stat.  11  G.  2.  c  19.^ 

assisting  the  Tenant  in  a  fraudulent  Re-' 
moval  of  his  Goods. 


Section  I.    Action  on  the  Case  for  Nuisances  to  the  It^ury 

of  his  Reversion. 

\  N  action  of  trespass  on  the  case  lies  for  a  nuisance  to  the  habita- 
*^^  tion  or  estate  of  another,  hj  which  remedy  the  Jandlord  ma^ 
recorer  damages  commensurate  with  die  degree  of  injury  that  he  has 
sustained  by  the  deterioration  of  that  property  of  which  the  xerersion 
is  in  him. 

Indeed,  touching  die  remedies  afibrded  to  the  landlord  and  the  te- 
nant respectively  for  a  nuisance  to  the  thing  demised,  an  action  may 
be  brought  by  one  in  respect  of  his  inheritance,  for  the  injury  done 
to  the  value  of  it,  and  by  the  other,  in  respect  of  his  possession  (a), 

ASf  if  a  man  have  an  antient  house,  and  another  build  so  near  as 
to  darken  his  windowsi  he  may  have  an  action  upon  the  case  (i). 

SOf  if  a  man  build  a  new  house*  and  afterwards  grant  the  adjacent 
soil,  and  the  grantee  by  an  edifice  upon  it  stop  the  lights  of  the  other 
house,  though  it  was  not  an  antient  house ;  for  if  a  man  build  a  new 
house  upon  part  of  his  land»  and  afterwards  sell  the  house  to  another, 
neither  the  vendor^  nor  any  other  claiming  under  him,  may  stop  the 
lights:  but  if  he  sell  the  vacant  ground  to  another,  and  keep  the 

(a)  Jesaer  v.  Ciffbrd.  4  Burr.  S14X.  (i)  Com*  Dig,  tic.  Action,  kc.  for  s  Niumocc  (A). 
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house  without  reserving  the  benefit  of  the  lightSi  the  vendee  may 
build  {a), 

A  custom  that  one  may  build  upon  a  new  foundation  to  the  ob- 
struction of  antient  lightSi  is  void. 

If  the  lights  of  the  house  be  stopped  up  bj  throwing  logs»  &c.  this 
action  will  lie. 

If  a  man  fixes  a  spout  to  his  own  house,  from  whence  the  rain 
falls  into  the  yard  of  another,  and  hurts  the  foundation  of  his  build- 
ings I  this  action  will  lie.— So,  if  a  man  dig  a  pit  in  his  land,  so  near 
that  my  land  falls  into  the  pit. 

So,  it  lies  against  any  one  who  erects  any  thing  offensive  so  near 
the  house  of  another,  that  it  becomes  useless  thereby,  as  a  swine-sty, 
or  a  lime-kiln  or  a  dye-house,  or  a  tallow-furnace,  or  a  privy,  or  a 
brew-house,  or  a  tan-vat,  or  a  smelting-house,  or  a  smith's  forge. 

So,  if  a  man  erect  a  watch-bouse,  stable,  &c.  and  pat  filth  in  it, 
to  the  annoyance  of  a  garden. 

So,  if  a  parson  permit  the  tithes  to  continue  upon  the  soil,  so  that 
the  grass  there  is  corrupted;  or  a  vendee  of  hay,  after  the  time  agreed 
for  carrying  it  away. 

So,  if  a  lessee  overcharge  his  room  with  weight,  whereby  it  fklb 
upon  the  cellar  beneath  (3). 

So,  if  a  man  who  ought  to  inclose  against  my  land,  do  not  indose, 
by  which  the  cattle  of  his  tenants  enter  into  my  land,  and  do  damage 
to  me.  But  the  action  must  be  brought  against  the  person  in  possei- 
sion :  for  it  is  clear  that  an  action  on  the  case  for  not  repairing  fences 
whereby  another  party  is  damnified,  cannot  be  supported  against  tiie 
owner  of  the  inheritance,  when  it  is  in  the  possession  of  another 
person.  Deplorable,  indeed,  would  be  the  situation  of  landkxrds,  if 
they  were  liable  to  be  harassed  with  actions  for  the  culpable  oqgkct 
of  their  tenants  (r). 

So  an  action  upon  the  case  lie8»  if  a  man  erect  a  mill  so  near  to  my 
antient  mill,  that  the  water  to  my  mill  is  obstructed  or  diverted.  So, 
if  part  only  of  the  stream  is  diverted.  So,  if  he  stop  a  watercourse, 
whereby  my  land  was  overflowed.  So,  if  water  has  been  accus- 
tomed to  run  to  his  well,  and  from  thence  to  his  house  for  his  use, 
and  one  diverts  the  stream  from  coming  to  the  well  (h). 

So,  a  man  possessed  of  an  antient  ferry  may  bring  an  action  against 
one  who  sets  up  a  new  ferry  near  to  it ;  for  if  it  be  an  antient  fierry 
he  is  compellable  to  keep  boats,  &c.  (r). 

So,  if  without  warrant  one  erect  a  market,  to  the  prejudice  of 
another  market  (b). 


(a)  BuU.  N.  P.  7S' 

(i)  Com.  Dis*  tic.  Action,  &c.  for  a  Nui- 


sance. (A.) 
(c)  Bull.  N.  P.  74-5« 
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So,  if  the  soil,  over  which  another  has  a  way,  be  ploughed  by  the 
tenant  of  the  land,  it  is  a  nuisance  (a). 

If  the  nuisance  be  to  the  damage  of  the  inheritance,  he  in  rever- 
sion shall  have  an  action  for  it ;  notwithstanding  that  plaintiff  might 
have  an  assise,  or  quod  permittat  (a). 

The  action  lies  as  well  against  him  who  continues  the  nuisance  as 
against  him  who  originally  erected  it:  for  though  the  party  having  re- 
covered in  one,  cannot  have  another  action  for  the  same  erection,  he 
may  maintain  a  new  action  for  the  continuance  of  it  {b). 

So,  if  ji,  recover  damages  against  B.  for  stopping  his  lights,  and 
afterward  B,  assign  the  lands  in  which  the  nuisance  was  erected,  jf. 
may  maintain  another  action  against  B.  for  the  continuance  of  the 
nuisance ;  for  before  the  assignment  B.  was  answerable  for  all  the 
consequential  damages,  and  it  shall  not  be  in  his  power  to  discharge 
himself  by  granting  it  over :  yet  ji.  may  bring  the  action  against  the 
assignee.  Though  formerly  a  distinction  was  taken,  viz.  where  the 
continuance  occasions  a  new  nuisance,  and  where  the  first  erection 
has  done  all  the  mischief;  that  in  the  first  case  the  assignee  is  liable 
to  an  action,  but  not  in  the  second  (r). 

So,  if  j1,  divert  water  by  a  pipe  and  cock  to  his  house,  an  action 
lies  against  his  wife  after  his  death,  if  she  lives  in  the  house,  and 
uses  the  water,  for  every  turning  of  the  cock  is  a  new  nuisance  (a). 

So,  if  a  man  erect  a  house  or  mill  to  the  nuisance  of  another, 
every  occupier  afterwards  is  subject  to  an  action  for  the  nuisance  {d). 

So,  if  a  man  recover  against  A.  for  the  erection  of  a  nuisance,  he 
may  afterwards  maintain  an  action  against  him,  for  the  continuance 
of  it;  and  thb,  although  he  had  made  a  lease  to  another,  for  the 
plamtiff  might  bridg  the  action,  notwithstanding  his  recovery  for  the 
erection,  against  either  the  tenant  for  years  or  his  under-lessee,  at  his 
election  {e). 

All  these  cases  go  upon  this  principle,  that  every  man  should  so 
use  his  own  as  not  to  damnify  another;  for  some  damage  must  be 
proved  in  order  to  sustain  this  action;  the  mere  act  of  diverting  a 
watercourse,  &c.  not  being  sufficient,  if  it  do  no  injury  to  the.plain- 
tiff's  inheritance,  or  possession  {/). 

Of  the  Declaration. — In  an  action  upon  the  case  for  a  nuisance,  the 
plaintiff  must  shew  himself  entitled  to  the  thing  to  which  the  nuisance 
was  done  at  the  time  of  the  nuisance  :  as  in  this  action  for  diverting 
his  watercourse  to  hisjnill,  he  must  shew,  that  he  was  seised  of  the 
mill  at  the  time  ;  but  a  seisin  in  law  is  sufficient  for  this  action  {g). 


{a)  Com.  Dig.  tit.  Action,  &c.  for  a  Nui- 
sance. (A.) 

{b)  Johnson  ▼.  Long,  i  Ld.  Raym.  370. 

(l^)  Bull.  N.  P.  74-5. 

{(i)  Brcm  ▼•  Haddon.  Cro.Jac.  555. 


{e)   Rosewell  v.  Prior.  Salk.  460. 
(f)  Bull.  N.P.  75.  Tenant  v.  Goldvriiu    6 
Mod.  3x2-14. 

{g)  Com.  Dig.  tit,  Actioni  &c.  for  a  Nui- 
1  tance.  (£•  z.) 
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Therefore^  if  the  pUuntiff  allege  that  his  father  was  seised  and  ^d, 
and  a  descent  to  himself  by  virtue  of  which  he  was  smsed^  without 
sajing  that  he  entered*  it  will  be  well  {a). 

But  in  such  action  the  plaintiff  need  not  set  forth  his  utle  to  the 
premises  i  it  is  sufficient  for  him  to  shew  that  he  was  possessed  of 
them  {b). 

He  ought,  alsOf  to  shew  that  the  diversion  was  a  prejudice  to  his 
mill :  for  as  damage  SHist  be  proved,  such  allegation  is  material  (41)* 

So,  he  ought  to  allege  a  continuance  of  the  nuisance  to  the  time  of 
the  action  only,  for  iuihtsc  fontinu^um  exiitk  is  ill ;  for  that  goes  to  the 
time  of  the  declaration*  But,  if  the  declaration  shews  a  contioniag 
nuisance,  it  is  not  material,  though  the  first  nuisance  was  before  the 
plaintiff  was  entitled  (a). 

So,  if  the  plaintiff  allege,  that  bis  house,  mill,  &c.  was^  aa  aatnt 
house,  &c.  without  prescribing  for  it,  or  that  it  was  antientty  etected; 
for  that  is  tantamount  {a). 

So,  a  declaration  for  stopping  lights  is  sufficient,  though  it  do  aot 
say  an  antient  messuage :  and  if  the  plaintiff  allege  that  be  was  pes* 
sessed  of  such  a  house,  &c.  in  which  he  ought  to  have  so  many  lights, 
&c»  without  more,  it  is  sufficient  (a). 

So,  a  declaration  for  diverting  a  watercourse,  which  was  used  to 
run  to  a  well,  and  from  thence  to  his  house,  is  sufficient  %  thou^  it 
do  not  say  from  what  place  it  runs  to  the  well.  This  was  ruled  after 
verdict,  for  it  ought  to  be  proved  (i). 

So»  a  declaration  against  a  man  for  causing  water  to  flow  thmi^h 
pipes  near  the  foundation  of  the  plaintiff's  house,  and  neglectiog  to 
repair  them,  so  that  the  water  flowed  through  them  and  sapped  the 
foundation  of  the  plaintiff's  bouse,  is  unexceptionable  after  verdict, 
though  it  do  not  expressly  state  that  the  pipes  were  the  dcfendaot's, 
that  he  laid  them  there,  or  that  he  is  bound  to  repair  them  (i). 

Touching  the  pleas  to  this  action,  the  general  issue  is,  not  guilty ; 
iriiich  may  be  pleaded  where  case  is  brought  for  a  nuisance  in  ova- 
hanging  the  plaintiff's  house,  &c.  or  fdr  a  nuisance  in  stopping  his 
lights  ,{c). 

So,  the  custom  of  the  city  of  landm^  by  which  a  man  may  build 
upon  an  antient  foundation  against  the  lights  of  another ;  to  which 
the  plaintiff  may  reply  by  denying  the  custom,  which  shall  be  tried 
by  the  mouth  of  the  Recorder  {c\ 

But  to  an  action  upon  the  case  for  a  nuisance  the  defendant  cannot 
plead,  that  being  a  blacksmitfa,  be  came  to  the  house  wrherein  he  dwells 


(#)  C0m.Pis.T1t.  Aouovi&c.fora  Noi- 
•ance.  (£.  i.) 


1569. 
(c)  Com.  Vf%.  TiL  Action  lor  a  Nuimae. 

(F  a.) 


Sect.  II.J    Of  tlie  Action  against  the  Sheriff,  ^.         479 

by  the  advice  of  the  plaintiff  himselfi  and  there  erected  a  forge  for 
his  trade  (a). 

In  an  action  for  diverting  a  wato'cour^i  the  defendant  pleaded, 
that  he  was  seised  of  two  closes  through  which,  &c.  and  that  he  and 
all  those,  &c.  had  used  to  water  their  cattle  in  the  same  watercourse^ 
&c.  and  the  Court  held  that  one  prescription  could  not  be  pleaded 
against  another,  without  a  traverse :  but  if  upon  the  general  issue  it 
had  been  proved  that  the  water  was  usually  drunk  up  by  the  cattle  of 
the  defendant,  the  plaintiff  would  have  failed  in  his  prescription  {b). 

If  the  verdict  finds  generally,  that  the  house  is  not  erected  upon 
the  antient  foundation,  the  whole  shall  be  abated,  though  it  exceed 
only  a  foot  {a). 


Section  II.     Qf  the  Action  on  the  Case  against  tlie  Sheriff 
Jor  removing  Goods  under  an  Execution,  without  paying 
a  Yearns  Rent,  by  Virtue  of  the  Stat.  8  Ann.  c.  14. 

Executions  at  common  law  took  place  of  all  debts  that  were  not 
specific  liens ;  even  of  rents  due  to  landlords.  At  length,  it  being 
thought  hard  that  landlords  should  not  have  something  like  a  specific 
lien.  Parliament  gave  them  a  remedy  for  one  year's  rent,  but  no  inore» 
because  vigUantihds  et  non  dormientibus  jura  subvenient  (r). 

The  remedy  in  question  is  -by  action  on  the  case  by  virtue  of  the 
Stat.  8  Ann.  c.  14.  for  the  more  easy  and  effectual  recovery  of  rents 
reserved  on  leases  for  life  or  Uvcs,  term  of  years,  at  will,  or  other* 
wise,  by  sect.  i.  of  which  it  is  enacted,  <<  That  no  goods  or  chattels 
Mrhatsoever,  lying  or  being  in  or  upon  any  messuage,  lands  or  tene^ 
ments  which  are,  or  shall  be  leased  for  life  or  lives,  term  of  year«,  at 
^ill  or  otherwise,  shall  be  liable  to  be  taken  by  virtue  of  any  execu- 
tkm'  on  any  pretence  whatsoever,  unless  the  party  at  whose  swt  the 
said  execution  is  sued  out,  ^all  before  the  removal  of  such  goods 
from  off  the  said  premises,  by  virtue  of  such  execution  or  extent, 
pay  to  the  landlord  of  the  said  premises  or  his  bailiff,  all  such  sum  or 
sums  of  money  as  are  or  shall  be  due  for  rent  for  the  said  premises  ai 
the  time  of  the  takmg  such  goods  or  chattels  by  virtue  of  such  ex^tt«« 
tion  ;  provided  the  said  arrears  do  not  amount  to  more  than  one  year's 
reuft:  and  in  csMe  the  said  arrears  shall  exceed  one  year's  Knt,  then 
the  said  party,  at  whose  suit  such  execution  is  sued  out,  paying  the 
said  famdlord  or  his  faaififf  one  year's  rent,  may  proceed  to  execute  his 
judgment,  as  he  might  have  done  before  the  making  of  the  Act ;  and 
the  sfaeiiff  or  other  officers  are  thereby  empowered  and  required  to 

(4)  Com.  Dig.  tk.  iUtion  for  a  Nuisance.  I    (B)  Bull  N.  F.  75- 
(F.  a.)  I    (0  Henchett  v.  Kimpton.  %  Wils.  I4X* 
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levy  and  pay  to  the  plaintiff^  as  well  the  money  so  paid  for  rent,  as 
the  execution  money. 

Sect.  8.  <<  Provided  always,  that  nothing  in  the  Act  contained  shall 
be  construed  to  extend  or  hinder  or  prejudice  her  [his]  Majesty,  her 
[his]  heirs  or  successors,  in  the  levying,  recovering  or  seizing  any 
debts,  fines,  penalties,  or  forfeitures  due  or  payable  to  her  [his]  Ma- 
jesty, &c.  but  that  it  shall  and  may  be  lawful  for  her  [hb]  Majesty, 
&c.  to  levy,  recover,  and  seize  such  debts,  &c.  in  the  same  manner  as 
if  the  Act  had  never  been  made.'' 

This  statute  shall  have  a  liberal  construction:    and   the   words 
^*  party  at  whose  suit  the  execution  is  sued  out,**  &c.  shall  be  con- 
.  strued  to  mean  either  the  plaintiff  or  defendant,  whose  judgment  and 
execution  it  is  (^i).^ 

The  action  lies  by  an  executor  or  administrator  against  the  bailiff 
of  a  liberty  for  executing  zjleri  facias,  and  removing  the  goods  off  the 
premises  before  the  landlord  was  paid  a  year's  rent :  for  the  tesutor 
or  intestate  had  an  interest  for  which  his  executor  or  administrator 
may  bring  an  action  (b). 

But,  where  the  goods  were  taken  and  the  money  levied  before  ad- 
ministration >  taken  out,  it  was  held,  that  as  execution  was  executed, 
that  is  to  say,  as  the  goods  were  actually  sold,  the  administrator  came 
too  late,  Powis,  J.  was  however  of  opinion,  it  seems,  that  the  adnu- 
nistration  should  have  relation  to  the  time  of  the  death  of  the  intes- 
tate, because,  by  the  ecclesiastical  law,  it  is  not  to  be  granted  till  with- 
in fourteen  days  of  an  intestate's  death  :  but  the  rest  of  the  Court 
denied  this  proposition ;  for  relations,  which  are  but  fictions  in  law, 
diall  not,  they  said,  devest  any  right  vested  in  a  stranger  mr/af  be- 
tween the  intestate's  death  and  the  administration.  The  statute,  it 
is  true,  was  made  for  the  benefit  of  landlords,  and  to  prevent  the 
tenant's  setting  up  a  sham  execution  to  defeat  him  of  the  rent.  He 
has  still  the  same  remedy  that  he  had  before,  and  if  he  will  have  the 
additional  remedy,  he  must  make  himself  capable  of  it,  whidi  die 
administrator  here  could  not.  He  could  not  demand  the  rent,  it  not 
being  certain  that  he  would  be  admmistrator,  for  the  ordinary  m^gbt 
refuse,  and -the  sheriff  is  not  obliged  to  vTait  and  see  if  anybody 
comes  and  demands  the  rent.  He  cannot  take  notice  what  arrears 
there  are;  but  if  the  landlord  comes  and  acquaints  him  with  it, 
then,  and  not  till  then»  b  he  obliged  to  see  the  year's  rent  satisfied 
before  removal  of  the  goods.  If  it  should  be  otherwise,  it  would  be 
in  the  power  of  him  that  is  entitled  to  the  administration  to  defeat 
the  plaintiff  of  his  execution  ;  for  suppose  he  never  takes  adannistra- 
tbn,  must  the  execution  stand  still  ?    If  the  landlord  himself  had  not 


(«)  Marriott  v.  Liiter«    s  Wils.  i4x,        |     (i)  Palgnfc  t.  Windham,    x  SCr.  StS. 

I  Chace  t.  Chace.    Fait.  j59-6a 
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demanded  before  remoYal^  he  had  been  too  late :  here  was  no  Iand<» 
lord  at  all,  so  that  there  could  be  no  demand^  and  it  is  now  too  late 
to  ask  it  {a). 

Therefore  notice  to  the  sheriff  is  necessary  in  order  to  subject  him 
to  an  action  for  remoTing  the  goods  before  a  year's  rent  be  paid  {a) ; 
for  neither  a  plaintiff  nor  defendant  has  any  right  to  go  upon  the  pre- 
misesi  and  the  law  gives  the  entry  to  the  sheriff  only  by  virtue  of 
the  execution  ;  but  after  he  has  notice  of  rent  being  due  to  the  land- 
lord, he  cannot  remove  the  goods  before  he  has  satisfied  the  landlord 
one  year's  rent.  And  if  he  receive  notice  after  the  removal,  but  be^ 
fore  the  sale,  and  semile  at  any  time  whilst  the  proceeds  are  in  his 
hands,  it  is  sufficient  (()• 

The  landlord  shall  have  the  like  benefit  of  distress  for  one  year's 
rent  as  if  there  had  been  no  execution  at  all :  unless  the  rent  be  paid, 
the  sheriff  must  quit,  and  if  he  do  not  quit,  a  special  action  on  the 
case  lies  against  him  after  notice  of  the  rent  due  (c). — ^The  want  of 
alleging  notice,  however,  is  helped  by  the  verdict  {a). 

The  sheriff  will  also  be  liable,  if  with  knowledge  that  there  is  rent 
due  to  the  landlord,  he  proceed  to  sell  without  retaining  a  year's  rent^ 
although  no  specific  notice  has  been  given  to  him  by  the  landlord  {d). 

The  landlord's  rent  must  be  paid  without  any  deduction ;  the 
sheriff  therefore  cannot  claim  poundage  of  him  (#). 

The  remedy,  as  before  observed,  is  for  one  year's  rent  and  no  more* 
Therefore,  where  there  are  two  executions,  the  landlord  cannot  have 
a  year's  rent  on  each :  for  the  intent  of  the  Act  was  only  to  continue 
a  lien  as  to  one  year,  and  to  punish  lum  for  his  laches,  if  he  let  more 
run  in  arrear  (/). 

The  landlord  can  only  claim  the  rent  due  at  the  time  of  taking  the 
goods,  and  not  that  which  accrues  after  the  taking  and  during  the  con-> 
tinuance  of  the  plainuff  in  possession  (jf)« 

If  the  goods  seized  be  not  sold  or  removed  by  the  sheriff,  so  as  to 
transfer  the  property  therein,  but  the  defendant  pays  the  debt  and 
costs,  the  landlord,  though  he  has  given  notice  and  demanded  the 
rent,  is  not  entitled  in  such  case. 

A  bill  of  sale  was^made  by  the  sheriff,  and  it  was  held  to  be  a  re- 
moval of  the  goods  taken  by  a  writ  of  fieri  facias  (A). 

If  an  extent  come  in,  the  landlord  cannot  claim  his  rent,  although 
a  distress  be  taken  the  day  before. — So,  on  extent  or  an  outlawry, 
although  he  had  distrained  three  days  previous  to  the  entry,  and  mo- 


M'  Wiring  V.  Dewbeny.  x  Str.  97.    Pal- 
CnTc  V.  Windham,  'z  Stran.  ax2-X4- 
(i)  Arnitt  v.  Garnett.    3  B.  &  A.  440. 
(r)  Henchetrv;  Kimpson.   %  Wils.  141. 
{4)  Aadrewi  v.  Diion.    3  B*  *  A.  64; 


(e)  Gore  v.  Gofton.    x  Stra.  643. 
(/)  Dod  V.  Saxby.    a  Str.  1014. 
(^)  Hojkina  v.  Knighu   x  M.  &  S.  %4St 
(4)  W«t  T.  Hedgei.    Bam.azi. 
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tion  be  made  te  be  paid  under  the  atatute ;  but  this  is  denied.  If  a 
distress  be  taken  October  29»  and  an  extent  dated  Nweaier  4^  and 
corn,  &c.  seized,  the  landlord  cannot  have  his  rent,  for  no  inopcity. 
was  devested  by  the  distress,  and  they  were  in  the  landlord's  hands 
by  way  of  pledge ;  but  an  attachment  was  refused^  although  it  was  a 
contempt  to  (q>pose  the  extent  {a). 

An  immediate  extent  against  the  king's  debtor  tested  after  a  dis« 
tress  taken  for  rent  justly  due  to  the  landlord,  with  notice  to  the 
tenant  being  the  king's  debtor,  and  apprsusement  of  the  goods  and 
chattels,  but  before  sale,  shall  prevail  against  the  distress  {b). 

A  distinctbn  has  been  taken  between  proceedings  at  the  suit  and 
for  the  benefit  of  the  crown,  and  an  outlawry  in  a  civil  suit  (c) :  and 
in  the  latter  instance  it  has  been  ruled  that  "  the  landlord  onght  to 
be  satisfied  a  year's  rent,  because  capias  utlagatum  at  the  suit  of  the 
party  is  to  be  considered  only  as  a  private  execution ;"  but  if  tbeoot- 
lawry  be  reversed,  it  would  be  otherwise  {i). 

A  commission  of  bankrupt  is  not  considered  as  an  executioQ  qmad 
hoc :  therefore,  as  a  landlord  may  on  the  one  hand  distrain  for  his 
whole  rent  after  assignment  or  sale  by  the  assignees,  if  the  goods  be 
not  removed,  so  on  the  other  hand,  if  he  sufier  the  assignees  to  sell 
off  the  goods,  he  is  not  entitled  to  hia  rent,  but  must  come  in  ^  mta 
with  the  other  creditors  under  the  commission  (e). 

The  ground  landlord  of  a  house,  in  which  an  under-lessee  dwelt, 
against  whom  an  execution  was  sued  out,  is  not  within  the  statute 
which  extends  only  to  the  immediate  landlord  (/)• 

In  an  action  against  the  sheriff  for  taking  goods  without  leaving  a 
year's  rent,  the  declaration  need  not  state  all  the  particulars  of  the  de- 
mise :  but  if  it  do,  and  they  are  not  proved  as  stated^  there  shall  be 
a  nonsuit  (g). 

The  landlord  is  not  always  driven  to  this  action  for  his  remedy,  Sox 
there  is  a  shorter  way,  by  motion  to  the  Court,  that  he  may  have  res- 
titution to  the  amount  of  the  goods  the  sheriff  has  sold  ;  as  in  die 
principal  case,  in  which  the  bailiff  became  a  wrong-doer  immediately 
after  he  had  notice  of  rent  being  due  to  the  landlord  (b). 

Instead  of  bringing  an  action  against  the  sheriff,  &c.  when  the 
goods  are  sold  after  notice,  the  best  way  for  the  landlord  is  to  move 
the  Court  that  he  may  have  restitution  to  the  amount  of  the  goods 
which  the  sheriff  has  sold,  if  they  amount  to  less  than  a  yearns  rent. 


(a)  Imp.  Sheriff.  170,  lee  Burn'i  JuiL  Ut. 
Dittrets.  zvii. 

(i)  Rex  r.  Cotton*  Park.  R.  zis.  S.  C 
ftVcs.  2S8. 

(0  Imp.  Slicriff.  jjit 

IJ)  St.  JoWsCoUegt  r.  Mureott.  y  T.  R. 


S64. 


(g)  Es-parte  Plummer.  z  Atk.  ioi«S« 
(/)Beniiet*i  Case.  %  Stra.  787. 
(g)  BmtMRT,  Wngjic  Doug.  665. 
(f }  HttdKtt  V.  lOmpioa.  a  Wik  t4i* 
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or  if  they  amount  to  morCf  then  to  haye  so  much  as  will  satisfy  a 
yeaf^s  rent  {a). 

On  motion  to  have  rent  paid  out  of  the  money  levied,  it  appeared 
that  the  sherifPs  warrant  on  the  execution,  after  it  was  sealed,  had 
been  altered,  and  a  new  bailiff's  name  inserted.  Per  Cur.  The  war- 
rant being  altered,  no  goods  are  taken  in  execution  thereby.  Let  the 
bailiff  and  attorney,  privy  to  the  alteration,  shew  cause  why  an  attach* 
.  ment  should  not  issue  against  them  (h). 


Section  III.     The  Landlord* s  Remedy  on  the  Statute  1 1 
Geo.  2.  c.   19.  touching  Goods  Jraudulently  carried  off 
the  Premises. 

The  statute  ii  G.  2.  c  19.  x.  x.  enacts,  that  <<  In  case  any  tenant 
or  tenants,  lessee  or  lessees,  for  life  or  lives,  term  of  years,  at  will, 
sufferance,  or  otherwise,  of  any  messuages,  lands,  tenements,  or 
hereditaments,  upon  the  demise  or  holding  whereof  any  rent  is  re- 
served, shall  fraudulently  or  clandestinely  convey  away  or  carry  off  or 
from  such  premises,  his,  her,  or  their  goods  or  chattels,  to  prevent 
the  landlord  or  lessor,  landlords  or  lessors,  from  distraining  the  same 
for  arrears  of  rent  so  reserved,  it  shall  be  lawful  to  or  for  every  land- 
lord or  lessor,  landlords  or  lessors,  or  any  person  or  persons  by  him, 
her,  or  them  for  that  purpose  lawfully  impowered,  within  the  space  of 
thirty  days  next  ensuing  such  conveying  away  or  carrying  off  such 
goods  or  chattels,  to  take  and  seize  such  goods  and  chattels  wherever 
the  same  shall  be  found,  as  a  distress  for  the  said  arrears  of  rent ;  and 
the  same  to  sell  or  otherwise  dispose  of,  in  such  manner  as  if  the  said 
goods  and  chattels  had  actually  been  distrained  by  such  lessor  or  land- 
lord, lessors  or  landlords,  in  and  upon  such  premises  for  such  arrears 
of  rent.*' 

Sect.  2.  <*  Provided  always,  that  no  landlord  or  lessor,  or  other  per- 
son entitled  to  such  arrears  of  rent,  shall  take  or  seize  any  such  goods 
or  chattels  for  the  same  which  shall  be  sold  hon&fidey  and  for  a  valu« 
able  consideration,  before  such  seizure  made,  to  any  person  or  persons 
not  privy  to  such  fraud  as  aforesaid.'* 

By  sect.  3.  <«  To  deter  tenants  from  such  fraudulent  conveying 
away  their  goods  and  chattels,  and  others  from  wilfully  aiding  or  as^- 
sisting  therein,  or  concealing  the  same,  it  is  enacted,  that  if  any  per«. 

(«)  %  SclL  Prict.  570.  (0  Htnn  v.  Ctpell.  Barn.  199. 
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son  or  persons  shall  wilfully  and  knowingly  aid  and  asast  any  iicii 
tenant  or  lessee  in  such  fraudulent  conveying  away  or  canybgoffof 
any  part  of  his  or  her  goods  or  chattelsi  or  in  concealing  the  sane, 
all  and  every  person  and  persons  so  offending  shall  forfat  tothelao^ 
lord  or  landlords,  lessor  or  lessors,  from  whose  estate  such  goods  and 
chattels  were  fraudulently  carried  off  as  aforesaid,  double  the  nine 
of  the  goods  by  him,  her,  or  them  respectively  carried  pff  or  cod- 
cealed  as  aforesaid ;  to  be  recovered  by  action  of  debt  in  anj  of  kis 
Majesty's  Courts  of  Record  at  Westminster,  or  in  the  Courts  of  Ses- 
sion in  the  counties  palatine  of  Chester,  Lancaster^  or  Diniemt  re- 
spectively, or  in  the  G>urts  of  Grand  Sessions  in  VaUs^  v&ereio  no 
essoign,  protection  or  wager  of  law  shall  be  allowed,  nor  dor  than 
one  imparlance." 

Sect.  4,  «  Provided  always,  that  where  the  goods  and  chattels  so 
fraudulently  carried  off  or  concealed  shall  not  exceed  theralueof  ;o/. 
it  shall  be  lawful  for  the  landlord  or  landlords,  from  whose  estate  sod) 
goods  and  chattels  were  removed,  his,  her,  or  their  bailiff)  sernst  or 
agent,  in  his,  her,  or  their  behalf,  to  exhibit  a  complaint  in  vntog 
against  such  ofiender  or  offenders,  before  two  or  more  justices  of  t&e 
peace  of  the  same  county,  riding,  or  division  of  such  countjfRsniog 
near  the  place  whence  such  goods  and  chattels  wereremoredjorflear 
the  place  where  the  same  were  found,  not  being  interested  in  the  Ian© 
or  tenements  whence  such  goods  were  removed ;  who  may  sununoa 
the  parties  concerned,  examine  the  fact,  and  all  proper  witnesses  opoa 
oath,  or  if  any  such  witness  be  one  of  the  people  called  QarfwJj^P 
affirmation  required  by  law  \  and  in  a  summary  way  to  determniej 
whether  such  person  or  persons  be  guilty  of  the  oflencc  with  vnicn 
he  or  they  are  charged  \  and  to  inquire  in  like  manner  of  the  value 
the  goods  and  chattels  by  him,  her,  or  them  respectively  so  frati'i- 
lently  carried  off  or  concealed  as  aforesaid ;  and  upon  full  pt^ 
the  offence,  by  order  under  their  hands  and  seals,  the  said  JQSt^<^^^f 
and  shall  adjudge  the  offender  or  offenders  to  pay  double  the  Taloe 
the  said  goods  and  chattels  to  such  landlord  or  landlords,  hiSf  ^^< 
their  bailiff,  servant,,  or  agent,  at  such  time  as  such  justices  sbai  r 
point:  and  in  case  the  offimder  or  offenders^  having  ^^^^ 
order,  shall  refuse  or  neglect  so  to  do,  may  and  shall,  by 
under  their  hands  and  seals,  levy  the  same  by  distress  and  sale  0 
goods  and  chattels  of  the  offender  or  offsnders,  and  for  want  0 
distress,  may  commit  the  offender  or  ofienders  to  the  house  0  ^ 
rection,  there  to  be  kept  to  hard  labour,  without  bail  or  '"*^"P'^  ^ 
the  space  of  six  months,  unless  the  money  so  ordered  to  be  p 
aforesaid  shall  be  sooner  satisfijied/'  ^^ 

Sect.  5.  "  Provided  always,  that  it  shall  be  lawful  for  any  rj| 
who  thinks  himself  aggrieved  by  such  order  of  the  said  two  ] 
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\z\  ^0  appeal  to  the  next  General  or  Quarter  Sessionsi  for  the  same 
72,..  county^  who  may  and  shall  hear  and  determine  such  appeal,  and  give 
•j^  such  costs  to  either  party  as  they  shall  think  reasonable^  whose  deter- 
.  -^  mination  therein  shall  be  final/' 

^.      Sect.  6.  «  Provided  also,  that  where  the  party  appealing  shall  enter 
-. .  into  recognizance  with  one  or  two  sufficient  surety  or  sureties  in 
._  double  the  sum  so  ordered  to  be  paid,  with  condition  to  appear  at 
[:^  such  General  or  Quarter  Sessions,  the  order  of  the  said  two  justices 
.:    shall  not  be  executed  against  him  in  the  mean  time." 
^ '       By  sect.  7.  it  is  further  enacted,  **  That  where  any  goods  or  chat- 
I'j^   tels  fraudulently  or  clandestinely  conveyed  or  carried  away  by  any  te- 
nant or  tenants,  lessee  or  lessees,  his,  her,  or  their  servant  or  servants, 
agent  or  agents,  or  other  person  or  persons  aiding  or  assisting  therein, 
shall  be  put,  placed,  or  kept  in  any  house,  barn,  stable,  out-house, 
yard,  close  or  place,  locked  up,  fastened,  or  otherwise  secured,  so  as  to 
prevent  such  goods  or  chattels  from  being  taken  and  seized  as  a  dis- 
'    tress  for  arrears  of  rent,  it  shall  be  lawful  for  the  landlord  or  land* 
lords,  lessor  or  lessors,  his,  her,  or  their  steward,  bailiff,  receiver,  or 
ocher  person  or  persons  empowered  to  take  and  seize,  as  a  distress  for 
rent,  such  goods  and  chattels  (first  calling  to  his,  her,  or  their  assist- 
^     ance  the  constable,  headborough,  borsholder,  or  other  peace  officer  of 
'    the  hundred,  borough,  parish,  district,  or  place,  where  the  same  shall 
be  suspected  to  be  concealed,  who  are  hereby  required  to  aid  and  as« 
sist  therein  ^  and  in  case  of  a  dwelling-house,  oath  being  first  made 
before  some  justice  of  the  peace,  of.  a  reasonable  ground  to  suspect 
that  such  goods  or  chattels  are  therein),  in  the  day-time  to  break  open 
and  enter  into  such  house,  barn,  stable,  out-house,  yard,  close,  and 
place,  and  to  take  and  seize  such  goods  and  chattels  for  the  said  ar- 
rears of  rent,  as  he,  she,  or  they  might  have  done  by  virtue  of  this  or 
any  former  Act,  if  such  goods  and  chattels  had  been  put  in  any  open 
field  or  place." 

Justices  either  of  the  county  from  which  the  tenants  fraudulently 
remove  goods,  or  of  that  in  which  they  are  concealed,  may  convict 
the  offisnders  in  their  respective  counties  (a). 

But  in  order  to  justify  the  landlord  in  seizing,  under  this  statute, 
within  thirty  days,  goods  removed  off  the  premises,  as  a  distress  for 
rent  wherever  found,  the  removal  must  have  taken  place  after  the  rent 
became  due,  and  must  have  been  secret,  and  not  open  and  in  the  face 
of  day,  as  in  such  case  the  removal  could  not  be  said  to  be  clandes- 
tine, within  the  meaning  of  the  statute  (3). 

An  averment  in  a  declaration  in  an  action  of  debt  on  Sect.  3.  of 
this  statute,  to  recover  double  the  value  of  goods  removed  in  order  to 

(a)  I  Cald.  R.  156.  (f)  Watfon  v.  Main.  3  £»p.  R.  16. 


486  The  Lmdlord's  Remedjf        [Chap.  XVII. 

prevent  a  distress,  that  <<  a  certain  sum  was  dae  for  rent"  befeie  Uic 
goods  were  removedj  need  not  be  precisely  proved  as  laid;  for  vhc^ 
tber  5/.  or  any  other  sum  were  in  anear  is  perfectly  immaterial ;  the 
damages  not  being  to  be  measured  by  the  quantity  of  rent,  but  by  the 
value  of  the  goods  removed.  Besides,  the  gist  of  the  action  is  the 
fraudulent  removal  of  the  goods  from  the  premises  in  order  to  defeat 
the  distress ;  it  was  therefore  immaterial  to  the  defendants  whether 
one  sum  or  another  were  due  for  rent,  for  in  either  case  they  are 
guilty  of  a  tort.  Where  the  variance,  therefore,  does  not  consist  in 
any  part  of  the  contract,  but  in  an  averment  of  matter  subsequent  to 
the  contract,  such  averment  being  merely  a  matter  of  inducement  to 
the  action,  need  not  be  precisely  proved  {a)» 

So  the  notice  of  distress  may  be  abandoned;  for  a  party  may  dis- 
train for  rent  and  avow  for  fealty  {a). 

Trespass  for  breaking  and  entering  the  plaintiff's  house  and  <Us- 
training  his  goods;  plea  the  general  issue.  The  defence  was,  that 
the  plaintiff  had  held  the  house  as  tenant  to  the  defendant,  that  the 
goods  distrained  were  clandestinely  and  fraudulently  conveyed  away 
from  this  house  on  the  28th  day  of  September^  to  prevent  the  landlord 
from  distraining  them  for  the  arrears  of  rent  to  become  due  the  fiol- 
lowing  day,  and  that  they  were  within  30  days  afterwards  taken  and 
seized  as  a  distress  for  the  said  arrears  of  rent.  Holt^  for  the  plmtiff 
contended,  that  there  was  no  right  to  follow  these  goods,  as  they  woe 
removed  before  the  rent  became  due  {b) ;  and,  secondly^  that  at  all 
events  this  was  no  defence  under  the  general  issue,  as  the  goods 
were  not  taken  upon  the  premises  for  which  the  rent  became  due  (r). 
Lord  EUenborough^  C.  J.  Upon  the  first  point  I  entertain  consider- 
able doubts,  and  if  the  cause  had  turned  upon  that,  I  should  have  re- 
served it  for  the  opinion  of  the  Court.  Where  goods  are  fiaoda- 
lently  removed  from  the  premises  in  the  night,  to  prevent  the  land- 
lord from  distraining  upon  them  for  arrears  of  rent  to  become  due 
next  morning,  the  case  certainly  comes  within  the  mischief  intended 
to  be  remedied  by  1 1  6.  2.  r.  19.  and  there  is  some  ground  to  concend 
it  comes  within  the  provisions  bf  the  statute.  But  upon  the  seocmd 
point,  I  am  clearly  of  opinion  that  the  defendant  was  bound  to  justify 
specially  {d). 

When  the  double  value  of  the  goods  fraudulently  remcTed  to  pre- 
vent a  distress,  does  not  exceed  50/.,  the  party  injured,  may,  at  his 
option,  proceed  either  by  action  or  in  a  summary  way  before  a  ma- 
gistrate \  and  the  fact  of  the  party  having,  in  the  first  instance,  made 


(a)  Gwinriei  v.  Phillips.  3  T.  R.  645,  d.       |      (#)  Vatighan  v.  Davit.  I  Esp.  457. 

\h)  Waiion  v.  Main.  3  E»p.  15.  |      \i)  Furocaux  v.  Foiherby.  4  Camp.  136. 
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his  complaint  before  a  magistrate  will  not  preclude  him  froni  after- 
wards maintaining  an  action  (a). 

This  statute  applies  to  the  goods  of  the  tenant  only,  and  not  to  those 
of  a  strangers  wherefore  a  plea  justifying  the  following  of  goods  oiF 
the  premises  and  distraining  them  for  rent  arrear  must  shew  that  they 
were  the  tenant's  goods  {b). 

[See  also  this  statute  as  it  regards  the  duty  of  a  magistratCi  i  Burn. 
Just.  Tit.  Distress.'] 

(«}  Honefidl  v.  Di?y.  i  Stirk.  169.  (I)  Thornton  v.  Adams.  5  M.  &  S.  38. 
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Of  the  Remedies  Jbr  Tenants  against  Landlords. 
Of  the  Action  of  Replevin. 


Section  I.     Cffthe  Action. 
Section  IL.  OJ'tfie  Judgment^  S^. 


Section  I.    Qfthe  Action  of  Replevin. 

T[£  action  of  replevin  is  founded  upon,  and  is  the  regular  wfty 
of  contesting  the  validity  of,  a  distress  :  being  a  re-delivery  of 
the  pledge,  or  thing  taken  in  distress,  to  the  owner,  by  the  sheriff  or 
his  deputy ;  upon  the  owner  giving  security  to  try  the  right  of  the 
distress,  and  to  restore  it,  if  the  right  be  adjudged  against  him :  after 
which  the  distrainer  may  keep  it  till  tender  made  of  sufficient  amends, 
but  must  then  re-deliver  it  to  the  owner  {a). 

In  this  writ  or  action,  both  the  plaintiflFand  defendant  are  called  ac- 
tors ;  the  plaintiff  suing  for  damages,  and  the  defendant  or  avowant 
CO  have  a  return  of  the  goods  or  cattle  (b). 

Replevin  is  an  action  founded  on  the  right,  and  difierent  from  trcs- 
pasS)  or  detinue:  and  it  is  now  held,  that  as  no  lands  can  be  reco- 
vered in  this  action,  it  cannot,  with  any  propriety,  be  considered  as  a 
real  action,  though  the  title  of  lands  may  incidentally  come  in  ques- 

(«)  3  BL  Com.  147.  (i)  Bac.  Abr.  tit  RepleTui»ftc.  (A.) 
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tion^  as  it  may  do  in  an  action  of  trespass  or  even  debt,  which  ue 
actions  merely  personal  {a). 

In  our  account  of  this  action,  we  shall  endeavour  to  confine  our 
notice  of  it  as  it  regards  distress  for  rent,  or  cattle  damage  feasant  ^ 
the  services  of  copyholderS)  &c«  being  without  the  scope  of  our  con< 
sideration. 

Who  may  have  Replevin^ — ^This  remedy  may  be  said  to  be  of  com- 
mon right :  for  if  a  man  by  his  deed  grant  a  rent  with  a  clause  of 
distress,  and  grant  further  diat  the  party  shall  keep  the  goods  dis- 
trained against  gages  and  pledges,  until  the  rent  be  paid,  yet  shall  the 
sheriflF  replevy  the  goods  distrained  \  for  it  is  against  the  nature  of 
such  a  distress  to  be  irreplevisable,  and  by  such  an  invention  the  cur- 
rent of  replevins  would  be  overthrown  to  the  hindrance  of  the  com- 
monwealth ;  and  therefore  it  was  disallowed  by  the  whole  Court,  and 
awarded  that  the  defendant  should  gage  deliverance  [that  is,  engage  to 
deliver  the  distress  to  the  owner  on  his  pledgbg  to  try  the  distnunei's 
right  thereto]  or  else  go  to  prison  {b\ 

It  is  a  general  rule  that  the  plaintiff  ought  to  have  the  property  of 
the  goods  in  him  ac  the  time  of  the  taking  :  but  there  are  two  Unds 
of  properties  :  a  general  property,  which  every  absolute  owner  hath, 
and  a  special  property,  as  goods  pledged  or  taken  to  manure  his  land% 
or  the  like,  and  of  either  of  these  replevin  lies  (^). 

An  executor  may  have  a  replevin  for  goods  taken  in  the  lifetime  of 
his  testator  (r). 

So,  if  the  cattle  or  other  goods  of  a  feme  sole  be  taken  and  she 
afterwards  intermarry,  the  husband  alone  may  have  replevin  :  and  if 
they  join,  judgment  will  not  be  arrested  after  verdict,  because  the 
Court  will  presume  them  jointly  interested  (as  they  may  be  if  a  dis- 
tress be  taken  of  goods  of  which  a  man  and  woman  were  joint-teoaots, 
and  afterwards  intermarry) ;  the  avowry  admitting  the  property  to 
be  in  the  manner  it  is  laid. — But  in  replevying  goods  which  a  wife 
holds  as  executrix,  this  action  cannot  be  brought  by  either  of  them 
singly,  but  they  must  be  joined  (//). 

The  right  of  the  tenant  to  replevy,  is  not  taken  away  by  the  re- 
moval and  appraisement  of  the  goods  after  the  expiration  of  five  days; 
it  continues  until  the  same  are  sold  [e). 

Where  cattle  put  on  the  premises  for  the  purpose  of  taking  possessk>a 
where  the  tenant  had  held  over,  were  distrained  by  the  tenant  on  the 
ground  of  being  damage  feasant,  on  replevin  being  brought,  L*  Keajm 
said.  The  case  is  too  plain  for  argument*  Here  is  a  tenant  from 
year  to  year,  whose  term  expired  upon^  proper  notice  to  quit,  and 

(«)  Bac.  Abr.  tk.  Replevia,  ftc.  (A.)  f     (i/)  IlNd.  Btc.  Abr.  tit.  Replevin,  Sec.  (a> 

lb)  CoT  Lit.  145.  b.  (r)  Jacob  v.  Kins.  5  Taunt.  4^1.  I  Murh 

(f)  Bull.  N.  P.  Sh  I  JiJ.  S.  C. 
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because  ht  holds  OTcr  in  defiance  of  law  and  justice,  he  now  attempts 
to  convert  the  lawful  entry  of  his  landlord  into  a  trespass.  If  an 
action  of  trespass  had  been  brought,  it  is  clear  that  the  landlord  could 
have  justified  under  a  plea  of  Sberum  iemmenium, — ^If,  indeed,  the 
landlord  had  entered  with  a  strong  hand  to  dispossess  the  tenant  by 
force,  he  might  have  been  indicted  for  a  forcible  entry ;  but  there 
can  be  no  doubt  of  his  right  to  enter  upon  the  land  at  the  expiration 
of  the  term.  There  is  not  the  slightest  pretence  for  considering  him 
a  trespasser  in  this  case,  and  therefore  there  must  be  judgment  for  the 
plaintiff  {a). 

If  the  goods  of  several  persons  be  taken  they  cannot  join  in  re- 
plevin, but  every  one  must  have  a  several  action  {b). 

Tenants  in  common,  therefore,  should  not  join. — ^But  coparceners 
should  job,  for  they  make  but  one  heir :  and  for  the  same  reason,  so 
should  joint  tenants  (c). 

Against  whom. — Replevin  lies  against  him  who  takes  the  goods,  and 
also  against  him  who  commands  the  taking  or  against  both  {d). 

So  it  lies  against  him  who  takes  damage  feasant,  if  he  detain  after 
amends  tendered  (^). 

Replevin  lies  for  what. — Replevin  lies  for  whatever  is  capable  of 
being  distrained,  and  for  nothing  else,  for  the  action  is  the  remedy  of 
the  party  whose  goods  are  distrained. 

Replevin,  therefore,  does  not  lie  of  things  ^^r  natures  nor  of  deeds 
or  charters }  nor  of  money ;  nor  of  leather  made  into  shoes  {f). 

But  if  a  mare  in  foal,  a  cow  in  calf,  &c.  be  distrained,  and  they 
happen  to  bring  forth  their  young  whilst  they  are  in  custody  of  the 
distrainer,  a  replevin  lies  of  the  foal,  calf,  &c.  (/). 

Replevin  lies  of  a  ship  :  so,  of  the  sails  of  a  ship  [f). 

But  no  replevin  lies  of  goods  taken  beyond  the  seas,  though  brought 
hither  by  the  defendant  afterwards. 

In  those  cases  in  which  replevin  does  not  lie,  the  party  may  bring  an 
action  of  detinue  to  recover  the  deeds,  goods,  &c.  in  specie  (/), 

The  plaintiff  having  brought  replevin  for  goods  levied  under  a  war- 
rant of  distress  for  an  assessment,  by  a  special  sessions  under  the 
Highway  Act,  13  Geo,  3.  chap.  78.  sect.  47,  on  the  ground  of  the  pre- 
mises for  which  he  was  assessed,  being  situated  without  the  township 
which  was  liable  to  repair  the  road ;  the  Court  refused  to  set  aside 
the  proceedings  (g). 

lie  several  kinds  of  Replevin. — ^Replevin  may  be  made  either  by  ori- 
ginal writ  of  replevin  at  common  law,  or  by  plaint  by  the  statute  of 
Marlbridgey  5a  H.  3.  c.  21. 


C*)  Taunton  ▼.  Cottar.  7  T.  R,  431. 
(*)  Ca  Lit.  145  (*). 
(f)  WillU  V.  Fletcher.     Cro.   EU«.  530. 
Stednttn  v,  BateSt  Salk.  390.  Bull  N.  P.  53. 


(i)  aRoU.43f.  1.5. 

{*)  F.  N.  B.  19.  G. 

(/)  Bac.  Abr.  tic.  Replevin,  &c.  (F.) 

(2)  FcDton  V.  Boyle,  %  N.  R.  399. 
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Formeriyy  when  the  palrty  distrained  VLpon  intended  to  diapntt  the 
right  of  the  distress^  he  had  no  other  process  by  the  common  law  dian 
by  a  writ  of  replevin,  repbpari  facias^  v^ich  issued  out  of  Chancery, 
commanding  the  sheriff  to  deliver  the  distress  to  the  owner,  and  after- 
wards to  d6  justice  in  respect  of  the  matter  in  dispute  in  his  own 
County  Cburt.  But  this  being  a  tedious  method  of  proceeding,  the 
beasts  and  other  goods  were  long  detained  from  the  owner,  to  his 
great  loss  and  damage. 

The  statute  oi'Marlbridgef  therefore,  directs,  <<  That  (without  suing 
a  writ  out  of  the  Chancery)  if  the  beasts  of  any  person  be  taken  and 
wrongfully  withholden,  the  sheriff,  after  complaint  made  to  him 
thereof,  may  deliver  them  without  let  or  gainsaying  of  him  that  took 
the  beasts,  if  they  were  taken  out  of  liberties ;  and  if  they  were  taken 
within  liberties,  and  the  bailiffs  of  the  liberty  will  not  deliver  them, 
then  the  sheriff,  for  default  of  those  bailifis,  shall  cause  diem  to  be 
delivered." 

Also,  for  the  more  speedy  delivery  of  cattle  taken  by  way  of  dis- 
tress, the  statute  of  the  first  of  Philip  and  Mary^  c.  12.  provides,  that 
the  sheriff  shall  make,  at  least,  four  deputies  in  each  county,  diveDiag 
not  above  twelve  miles  from  each  other,  for  the  sole  purpose  of 
making  replevins,  under  a  penalty  of  5/.  for  every  moodi  such 
deputies  shall  be  omitted  to  be  provided. 

.  When  any  man's  goods,  therefore,  are  distrained  or  impounded,  be 
may,  upon  application  for  the  purpose  to  one  of  these  deputies,  upon 
giving  pledges  to  return  the  distress  if  judgment  be  agunst  him,  hive 
a  replevin,  by  which  his  goods  will  be  restored  to  his  possession. 

But  when  an  Act  of  Parliament  orders  a  distress  and  sale  of  goods, 
it  is  in  the  nature  of  an  execution,  and  replevin  does  not  lie  (a). 

Out  rf  wbai  Court  Replevin  »/Mr/«— The  sheriff,  upon  pkiot  nude 
to  him  without  writ,  may  either  by  parol  or  precept  command  his 
bailiff  to  deliver  the  goods,  that  is  to  make  replevin  of  them;  and  by 
the  words  in  the  statute  of  Marlbridge,  <<  after  complaint  made  to  him 
thereof,"  he  may  take  a  plaint  out  of  th6  County  Court,  and  make 
replevin  presently,  which  he  is  to  enter  in  the  Court  (b). 

By  this  statute,  the  sheriff  may  hold  plea  in  the  County  Court  on 
replevin  by  plaint,  whatever  may  be  the  value  (tf  the  subject  in  dis- 
pute, although  in  other  actions  he  shall  only  hold  plea  where  the 
matter  is  under  40/.  value ;  and  the  plaint  may  be  taken  at  any  dme 
as  well  out  of,  as  in  Court.  But  if  the  taking  be  in  right  of  the 
Crown,  or  if  any  thing  touching  the  freehold  come  in  question,  or 
antient  demesne  be  pleaded,  or  if  the  distrainer  claim  property  in  the 
goods,  and  on  a  writ  de  proprietate  probandd,  they  be  found  to  be  hb, 
the  ^riff  can  proceed  no  funher,  but  must  return  the  proceedings 

<«)  Bac.  Abr.  tit.  Replc?iii,  &c.  (C.)  (^)  BdH  N.  P.  5^ 
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into  die  Court  of  K.  B,  or  C.  P.  to  be  there,  if  thought  adviseaUe, 
finally  determined  (a). 

But  either  party  may,  by  the  writs  of  pone^  and  ncorJari  facias,  re- 
more  a  replevin  to  these  superior  courts  :  the  plaintiflF  at  his  election, 
the  defendant  upon  reasonable  cause.  It  is  therefore  usual  to  carry  it 
up,  in  the  first  instance,  to  Westminstef  Hall  [h). 

The  writ  of  replevin  issues  out  of  the  Court  of  Chancery,  and  is  re- 
turnable only  into  the  Court  of  King's  Bench,  Common  Pleas,  the  Court 
of  the  Cinque  Ports,  and  the  County  Court  (r). 

If  the  sheriff  make  replevin  he  need  not  return  the  writ ;  but  if  he 
do,  he  ought  to  return  the  cause ;  and  if  he  do  not,  an  attachment 
lies  against  him  to  the  coroners,  commanding  them  to  attach  the  sheriff 
for  his  contempt,  and  in  the  interim  make  replevin  {d,) 

Proceedings  in  replevin  cannot  be  carried  on  in  the  Hundred  Court 
Baron,  or  any  other  Court  claiming  a  jurisdiction  over  such  proceed- 
ings by  prescription ;  unless  perhaps  by  process  of  the  Court  after  a 
plaint  entered.     But  it  lies  by  plaint  in  London  {e). 

If  the  distress  be  made  in  a  franchise  or  bailiwick,  the  sheriff  is  to 
direct  the  replevin  to  the  bailiff  thereof  to  deliver  the  goods  upon 
pledges,  and  if  he  make  no  answer,  or  return  that  he  will  make  no 
deliverance,  or  the  like,  then  the  Sheriff  may  enter  into  the  liberty, 
and  make  deliverance  ;  and  if  the  distress  be  taken  without  the  liberty 
and  impounded  within  the  liberty,  then  the  sheriff  may  enter  and 
make  deliverance,  and  need  not  first  make  out  a  warrant  to  the  sheriff 
of  the  liberty  (/). 

But  if  a  man  were  to  presume  to  replevy  goods,  seized  in  order  to 
condemnation,  it  would  be  a  contempt  of  the  Court  of  Exchequer, 
for  which  an  attachment  would  be  granted  instantly  {g). 

The  action  of  replevin  is  of  two  sorts :  i.  in  the  detinct,  2.  in  the 
Jetinuit.  Where  the  party  has  had  his  goods  re-delivered  to  him  by 
the  sheriff  upon  a  writ  of  replevin,  or  upon  a  plaint  levied  before 
him,  the  action  is  in  the  detinuit,  «  wherefore  he  detained  the  goods,** 
&c«  but  where  the  sheriff  has  not  made  such  replevin,  but  the  dis- 
trainer still  keeps  possession,  the  action  is  in  the  detinety  <<  wherefore 
he  detains  the  goods,*'  &c. — ^The  advantage  that  the  plaintiff  has  in 
bringing  an  action  of  replevin  in  the  detinet,  instead  of  an  action  of 
trespass  de  bonis  asportatisy  is,  that  he  can  oblige  the  defendant  to  re- 
deliver the  goods  to  him  immediately,  in  case,  upon  making  his 
avowry,  they  appear  to  be  replevisable :  but  as  he  may  more  speedily 


(«)  a  61.  Com.  X49. 

(h)  Co.  Lit.  145.  b.  a  Cromp.  Piact.  ai;. 

(ff)  3  Inst.  31a. 


(d)  %  SclL.Pract.  a44.  1      (jt)  An»tr.  aij. 


(e)  HaUet  v.  Birt.    x  L.d.  Raym.  1x9.    » 
Lil.  Reg.  557. 

(/)  » Inst.  149, 194, 
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Iiave  them  dcHTered  immediately  after  thejr  are  diatrained  by  applica- 
tion to  the  sheriff,  the  action  in  the  Jetimt  has  £aUen  into  disuse,  and 
b  never  brought,  unless  the  distrainer  has  eloigned  [removed]  the 
goods  so  that  the  sheriff  cannot  get  at  them  to  make  replevin ;  where- 
upon, after  avowry  made,  the  plaintiff  may  pray  that  the  defendant 
gage  deliverance ;  or  he  may  met  as  mentioned  under  tide  the  nmrii  of 
tifbhemam  which  videposUa  («)• 

The  method  of  proceeding  usually  adopted  now  is  by  plaint,  that 
by  writ  being  generally  disused. 

The  sheriff  is  obliged  to  grant  replevins  in  all  such  cases  as  are 
allowed  of  by  law,  and  the  officer  who  takes  the  goods  by  virtue  of  a 
replevin,  issuing  for  what  cause  soever,  is  not  liable  to  an  action  of 
trespass  i  unless  the  party  in  whose  possession  the  goods  were,  claim 
property  therein  i  and  in  all  cases  of  misbehaviour  by  the  sheriff  or 
other  officers  in  relation  to  replevins,  they  are  subject  to  the  amtroul 
of  the  king's  superior  courts,  and  punishabk  by  attachment  for  snch 
misbehaviour  {b). 

Where  a  tenant  has,  on  coming  into  possesion  under  an  ass^- 
ment,  had  notice  that  the  lease  was  held  under  any  particular  pencm 
to  whom  the  former  tenant  has  paid  rent,  the  title  of  this  person  can* 
not  be  contested  in  an  action  of  replevin  {c). 

Of  the  Pledges. — ^The  sheriff,  when,  upon  complaint  made  to  him, 
he  makes  replevin  must  take  two  kinds  of  pledges ;  ist,  by  the  com- 
mon law,  that  the  party  replevying  will  pursue  his  acticm  s^inst  the 
dbtrainer,  for  which  purpose  he  puts  in  plepi  de  prosequenJo^  or  pledget 
to  prosecute  at  common  law;  and  adiy,  by  6tat«  13  J5.  i.  r.  i.  that  if 
the  right  be  determined  agabst  him  he  will  return  the  distms  again ; 
for  which  purpose  he  is  bound  to  find  pUgu  de  retomo  iabemb,  or 
pledges  to  make  return,  if  it  be  so  adjudged  (£)• 

The  pledges  taken  must  not  only  be  sufficient  in  estate,  v».  capable 
to  answer  in  value,  but  likewise  sufficient  in  law  and  under  no  inca- 
pacity }  and  therefore  infants,  &c«  are  not  to  be  taken  as  pledges, 
neither  are  any  persons  politic  or  bodies  corporate.  But  the  sufficiency 
of  these  pledges  is  discretionary,  and  if  the  sheriff  return  insufficient 
pledges,  he  shall  answer  for  the  price  of  the  g^ds  himself  ^  for  in- 
sufficient pledges  are  as  no  pledges.  But  the  sheriff  is  not  bound  to 
warrant  the  sufficiency  of  the  pledges ;  if  he  make  proper  inquiries, 
and  the  persons  are  apparently  responsible,  it  is  sufficient  {d)» 

The  pledges  when  taken  nwst  be  recorded  in  the  County  Court  (e). 

Upon  plaint  being  made,  therefore,  and  pledges  found,  which  is 
done  at  the  sheriff's  office,  the  sheriff  or  one  of  his  deputies,  by  stat, 

(a)  ft  SelLPnict.ft4i*  |      (<0  ^^^  ▼•  Bladei,  5  Taunc  aij. 

(^)  Bac.  Abr.  tiL  Replevin,  &c.  (C.)  f      (f)  Co.  Lit.  X45.  ft  Imt.  340. 

(tf)  Johnson  v«  Mason.  X  £sp.  R.  91. 
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1  £•  2.  P.isf  M.v^  to  make  xcpleTin  of  the  goods  or  cattle  distrsuned^ 
which  is  done  by  granting  a  warrant  {a). 

There  is  no  particular  time  when  the  replevin  must  be  made,  as  the 
distress  cannot  be  disposed  of,  but  must  be  only  kept  as  a  pledge. 

In  replevin^  a  bond  instead  of  pledges^  taken  by  a  sheriff  to  prose- 
cute the  action  with  effect  for  wrongfully  taking  the  plaintiff's  geld« 
ing,  and  to  make  return  thereof  if  return  should  be  adjudged,  is 
good  :  but  he  cannot  take  gage  instead  of  pledges  [b). 

If  the  sheriff  neglect  to  take  a  replevin-bond,  the  party  injured  may 
have  his  action  against  him ;  but  it  is  not  a  contempt  of  Court  for 
which  they  will  grant  an  attachment  (r). 

If  upon  such  bond  the  plaintiff  in  replevin  do  not  enter  his  plaint 
in  the  County  Court,  the  bond  will  be  forfeited :  so,  if  afterwards  he 
do  not  proceed  in  the  prosecution  ^  or  if  he  be  nonsuit,  or  have  a  ver- 
dict against  him  {d). 

But  if  the  plaintiff  in  replevin  enter  his  plaint,  and  afterwards  be 
restrained  by  injunction  out  of  Chancery  till  his  death,  whereby  his 
plaint  abates,  the  bond  will  not  be  forfeited  ( </)• 

The  bond  may  be  assigned,  if  the  plaintiff  in  replevin  do  not  ap* 
pear  at  the  County  Court  next  after  giving  the  bond :  and  he  may  sue 
on  the  bond  as  assignee  of  the  sheriff  in  the  superior  Courts,  though 
the  replevin  be  not  removed  out  of  the  County  Court  {e). 

But  though  if  the  distress  be  not  for  rent,  the  bond  is  not  assign- 
able, yet  the  party  may  apply  to  the  sheriff  for  the  bond  and  to  be  at 
liberty  to  sue  in  bis  name. 

How  to  make  Replevin  "where  Distress  is  for  Rent. 

If  the  tenant  mean  to  replevy,  he  must,  within  five  days  after 
notice  of  the  distress,  take  with  him  two  housekeepers,  living  in  the 
city  or  county  where  the  distress  was  made,  and  go  to  the  sheriff's 
office  of  such  city  or  county,  where  he  must  enter  into  a  bond  with 
the  two  housekeepers,  as  sureties  in  double  the  value  of  the  goods 
distrained,  according  to  stat.  1 1  G.  2.  upon  which  the  sheriff  will 
direct  a  precept  to  one  of  his  bailifis,  and  the  possession  of  the 
goods  will  be  restored  to  the  tenant  to  abide  the  event  of  the  suit  in 
replevin  (/*). 

It  has  before  been  observed,  that  upon  making  replevin,  two  kinds 
of  securities  were  at  common  law  taken  by  the  sheriff,  vrx.  the  one 
for  prosecuting  the  suit ;  the  other,  for  returning  the  goods  if  a  return 
should  be  awarded.  The  first  were  merely  nominal  ^yjohn  Doe  and 
Richard  Roe)^  but  the  second  should  be  real  responsible  persons.  Sheriffs 


(tf)  %  SeU.  Pnct.  146. 

(h)  Blackett  t.  Crissop.  X  Ld.  Ra)rm«  278. 

(0  Rex.v.  Ltwes.  aT.R.6x7« 


{i)  Com.  Dig.  tit.  Replevin.  (D.) 
(«)  Dias  ?.  Freeman.  5  T.R.  195. 
(/)  a  Sell.  Pract.  a6o. 


494  Of  the  JVrits  in  Replevin.    [Chap.  XVIIL 

hovrcvetf  gradually  became  remiss  in  their  dntj,  and  often  neglected 
taking  these  pledges  pro  ntorm  habendo  /  or,  if  any  were  taken,  for  the 
most  part  they  were  found  to  be  indigent  and  irresponsible  people  (^i). 
The  Stat,  ii  G.  2.  e.  19.  x.  23.- therefore,  for  the  better  securing  the 
payment  of  rents  and  preventing  frauds  by  tenants,  enacts,  <'71iar  to 
prevent  vexatioos  replevins  of  distresses  taken  for  rent^  all  sherifls  and 
other  officers  having  authority  to  grant  replevins,  may  and  shall,  in 
every  replevin  of  a  distress  for  rent,  take  in  their  own  names  from 
the  plaintiff  and  two  responsible  persons  as  sureties,  a  bond  in  double 
the  value  of  the  goods  distrained  (such  value  to  be  ascertained  by  the 
oath  of  one  or  more  credible  witness  or  witnesses  not  interested  in 
the  goods  or  distress,  whicb  oath  the  person  granting  such  replevin  is 
hereby  authoriaeed  and  required  to  administer,)  and  conditioned  for 
prosecuting  the  suit  with  effect  and  without  delay,  and  for  duly  it- 
turning  the  goods  and  chattels  distrained,  in  case  a  return  sh^  be 
awarded  before  any  deliverance  be  made  of  the  distress.'' 

For  the  further  protection  of  landlords,  and  by  way  of  putting  the 
remedy  into  their  own  hands,  it  is  also  ordered  by  the  same  statute^ 
<(  That  such  sheriff  or  other  officer  as  aforesaid,  taking  any  such  bond, 
shall,  at  the  request  and  costs  of  the  avowant,  or  penon  making  conu- 
sance, assign  such  bond  to  the  avowant,  or  person  aforesaid,  by  in- 
dorsing the  same,  and  attesting  it  under  his  hand  and  seal,  in  the 
presence  of  two  or  more  credible  witnesses ;  which  may  be  done 
without  any  stamp,  provided  the  assignment  so  indorsed  be  duly 
stamped  before  any  action  be  brought  thereon :  and  if  the  bond  so 
taken  and  assigned  be  forfeited,  the  avowant  or  the  person  making 
conusance,  may  bring  an  action,  and  recover  thereupon  in  his  own 
name ;  and  the  Court  where  such  action  shall  be  brought  may,  by  a 
rule  of  the  same  Court,  give  such  relief  to  the  parties,  upon  such  bond, 
as  may  be  agreeable  to  justice  and  reason,  and  such  rule  shall  have  the 
nature  and  effect  of  a  defeazance  to  such  bond." 


Section  II.    Of  the  Writs  in  Replevin. 

The  original  writ  in  replevin  issues  out  of  Chancery,  and 
that  nor  the  eJiai  replevin  are  returnable,  but  are  only  in  the  nature  of 
^justieies  to  empower  the  sheriff  to  hold  the  plea  in  his  County  Couit, 
where  a  day  is  given  to  the  parties.  But  the  plwriis  replevin  is  always 
with  this  clause,  ^  or  shew  cause  before  us,'*  and  is  a  returnable 
process  (3). 

The  pluries  replevin  supersedes  the  proceedings  of  the  sheriff,  and 
the  proceedings  are  upon  that,  and  not  upon  the  plaint  as  they  are 

(«)  %  Sell  Pract.  %6o,  (i)  Bac.  Aln  tit.  Repkviii,  *e^  (C) 
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when  that  is  removed  hj  recordari  t  and  though  there  be  no  summons 
in  the  writ,  yet  it  givesi  a  good  day  to  the  defendant  to  appear,  and  if 
he  do  not  appear,  zpone  issues,  and  then  a  capiat  (a). 

Process  of  outlawry  lies  upon  the  ec^iaf  in  nvtihemami  which  issues 
upon  the  sheriflF's  return  of  avtria  elongata  upon  the  pluries  ;  and  upon 
the  sheriff's  special  return  of  fmlla  bona  on  the  withernam^  there  shall 
go  a  capias  against  the  person,  and  so  to  outlawry  (a). 

Capias  and  process  of  outlawry  in  replevin  were  given  by  slat  25 
E.  3.  c,  17. 

Of  the  Wither  nam, -—If  on  the  pluries  replevin  the  sheriff  return  that 
the  cattle  are  eloigned  to  places  unknown,  &c.  so  that  he  cannot 
deliver  them  to  the  plaintiflF,  then  shall  issue  a  withernam  [from  the 
Sax<m  words  iveJeTf  other,  and  naam,  distress,  signifying  another  dis- 
tress instead  of  the  former  which  was  eloigned,  that  is,  removed,] 
directed  to  the  sheriflF,  commanding  him  to  take  the  cattle  or  goods  of 
the  defendant,  and  detain  them  till  the  cattle  or  goods  distrained  are 
restored  to  the  plaintiff;  and  if  upon  the  first  withernam  a  nihil  be 
returned,  then  an  alias  and  pluries  replevin  shall  issue,  and  so  to  a 
capias  and  exigent  (b). 

The  writ  of  withernam  ought  to  rehearse  the  cause  which  the  sheriff 
returns,  for  which  he  cannot  replevy  the  cattle  or  goods ;  so  that  it 
does  not  lie  upon  a  bare  suggestion  that  the  beasts  are  eloigned,  Sec. — 
If  upon  the  withernam,  the  cattle  be  restored  to  the  pany  who  eloigned 
them,  yet  he  shall  pay  a  fine  for  his  contempt  (b). 

The  withernam  is  but  mesne  process,  and  cannot  be  an  execution, 
because  it  is  granted  before  judgment  {b). 

Cattle  taken  in  withernam  may  be  worked,  or  if  cows,  may  be 
milked ;  for  the  party  has  them  in  lieu  of  his  own :  and  as  the  party 
is  to  have  the  use  of  the  cattle,  he  is  not  to  have  any  allowance  or* 
payment  for  the  expenses  he  has  been  at  in  maintaining  them  (b). 

In  scire  facias  against  an  executor  on  a  judgment  de  retomo  habenda 
against  his  testator  for  a  cow,  but  which  was  not  executed,  it  was  held 
that  the  plaintiff  should  have  execution,  for  the  defendant  could  not 
be  prejudiced ;  inasmuch  as,  if  the  sheriff  return  averia  elongata^  he  shall 
not  have  a  withernam  but  of  the  goods  of  the  testator :  or  if  there  be 
no  goods  of  the  testator,  the  sheriff  can  take  nothing,  but  shall  return 
nulla  bona,  and  then  the  plaintiff  hath  his  ordinary  way  to  charge  the 
defendant,  if  he  have  made  a  devastavit ;  and  it  was  adjudged  for  the 
plaintiff/*). 

If  upon  an  elongata  returned,  the  defendant's  cattle  be  taken  in 
withernam,  yet  upon  the  defendant's  appearance,  and  pleading  non 
cepitf  or  claiming  property,  the  defendant  shall  have  his  cattle  again, 
and  if  they  are  eloigned,  a  withernam  against  the  plaintiff:  for  if  the 

(a)  Btc.  Abr.  tic  RepleTin»  &c  (E.)  (i)  Bac.  Abr. »/  mmU.  (E.  4.) 
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property  or  taking  be  in  question^  there  is  no  reason  that  the  pUndff* 
should  have  the  defendant's  cattk. — Both  the  pUintiff  and  defendant, 
indeed)  majt  it  seems,  have  a  withernam  (a). 

Of  writ  of  stcond  itUverance. — At  common  law,  if  the  plaintifp  had 
been  nonsuited  either  before  or  after  verdict,  the  defendant  who  dis- 
trained should  have  had  return,  but  not  irreplevisable ;  [this  signifies, 
that  ought  not  to  be  replevied,  or  set  at  large  upon  sureties }]  so  that 
the  plaintiff  after  nonsuit  might  have  had  as  many  replevins  as  he 
chose.  To  remedy  which  evil  the  stat.  VTestm.  a.  (13  Ed.  i.jt.i.c.  2.) 
restrains  the  plaintiff  from  any  more  replevins  after  nonsuit,  but  prcs 
a  writ  of  second  deliverance :  and  if  in  such  writ  the  plaintiff  be  ncm<* 
suited,  ox  if  the  plea  be  discontinued,  or  the  writ  abate,  or  if  he  pre-* 
vail  not  in  his  suit,  return  irreplevisable  shall  be  granted  (a). 

If  defendant  in  replevin  have  return  awarded  upon  nonsuit  of  the 
plaintiff,  upon  which  he  sues  a  writ  de  ret,  bat*,  and  the  sheriff  re- 
tum  averia  elongata  per  qturentemf  and  upon  this  a  withernam  be 
awarded,  and  upon  the  withernam,  the  defendant  have  Uia  cataBa  to 
him  delivered  of  the  goods  of  the  plaintiff,  and  thereupon  the  plaintiff* 
sue  a  second  deliverance  :  he  shall  sue  it  for  the  first  distress  tdcen» 
and  not  for  the  withernam,  as  appears  by  the  nature  and  form  of  the 
writ  of  second  deliverance  (3). 

.  Ritorm  babendo  awarded  to  the  sheriff,  after  a  writ  of  second  de&« 
verance  prayed  by  the  plaintiff,  is  a  supersedeas  to  the  ret,  bob.  and 
closes  the  sheriff's  hand  from  making  any  return  thereon. — If  the 
sheriff  will  not  execute  the  writ  of  second  deliverance,  the  party  has 
his  remedy  against  him  (3), 

This  Stat,  of  Westm*  2*  gives  the  writ  of  second  deliverance  out  of 
the  same  Court  whence  the  first  replevin  was  granted,  and  a  man 
cannot  have  it  elsewhere :  for  if  he  could,  then  he  might  vary  from 
the  place  limited,' as  to  this,  by  the  statute.  But  though  the  writ  cannot 
vary  from  the  first  in  year,  day,  place,  or  number  of  beasts,  yet  if  the 
first  writ  were  of  a  heifer,  the  second  may  be  of  a  cow,  as  by  presump- 
tion it  may  in  that  distance  of  time  grow  to  such. 

Where  the  defendant  had  avowed,  and  plaintiff  beisig  nonsuited 
brought  this  writ,  it  was  held  that  though  the  writ  be  a  si/fersedeas  to 
the  ret.  bob.  it  is  not  so  to  the  writ  of  inquiry  of  damages  ;  for  these 
damages  are  not  for  the  thing  avowed  for,  but  are  given  by  the  stat. 
a  I  if.  8.  r.  19.  as  a  compensation  for  the  expense  and  trouble  the 
avowant  has  been  .at. 

In  error  on  a  second  deliverance,  the  writ  must  be  cerdfied  :  and 
if  it  vary  in  substance  from  the  declaration  in  replevin  it  shall  be 
s^hgtcd(*). 
Upon  a  nonsuit  either  before  or  after  evidence,  this  writ  will  lie» 
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because  there  is  no  detennination  of  the  matter,  and  there  a  writ  of 
second  deliverance  lies  to  bring  the  matter  in  question  {a). 

But  no  second  deliverance  lies  after  a  judgment  upon  a  demurrer, 
or  after  verdict,  or  confession  of  the  avowry ;  but  in  all  these  cases, 
judgment  must  be  entered  with  a  return  irreplevisable  ;  for  in  the 
'  case  of  a  demurrer  and  verdict,  the  matter  is  determined  by  the  law, 
and  in  that  of  a  confession,  it  is  determined  by  the  confession  of  the 
party  («). 

Note.  In  an  avowry  for  rent,  the  second  deliverance  is  taken  away 
by  Stat.  17  Car.  a.  c,  7. 

Tet  if  the  plaintiff  in  replevin  be  nonsuited  for  want  of  delivering 
a  declaration,  which  happened  through  any  cause  that  would  have  en- 
titled him  to  a  writ  of  second  deliverance,  as  sickness  of  the  person 
employed,  &c.  the  Court  will  order  the  defendant  to  accept  of  a  de- 
claration on  payment  of  costs  ;  else  the  plaintiff  would  be  remediless, 
the  writ  of  second  deliverance  being  taken  away  by  the  17th  C.  2.  c.  7. 

Of  Writ  de  proprietate  probanda. — ^The  writ  de  proprietate  probanda 
issues  out  of  Chancery,  or  K»  B.  or  C.  P^  When  it  issues  out  of 
Chancery  it  is  an  original,  and  goes  upon  the  sheriff's  return  to  the 
alias  replevin  ;  when  out  of  either  of  the  other  Courts,  it  is  judicial 
and  granted  on  the  return  of  the  piuries,  for  the  pluries  is  returnable 
only  there,  the  original  and  alias  giving  no  day,  but  being  merely  vi- 
contiel  (A). 

If  the  defendant  in  replevin  claim  property,  the  sheriff  cannot 
proceed,  for  property  must  be  tried  by  writ.  In  this  case,  therefore, 
the  plaintiff  may  have  the  writ  de  proprietate  probandd  to  the  sheriff, 
who  is  to  give  notice  to  the  parties  of  the  time  and  place  of  executing 
it,  for  it  is  an  inquest  of  office.  If  it  be  found  for  the  plaintiff,  the 
sheriff  is  to  make  deliverance  5  if  for  the  defendant,  then  he  is  to 
proceed  no  further,  but  being  an  inquest  of  office,  the  plaintiff  may 
notwithstanding  have  a  replevin  to  the  sheriff,  and  if  he  return  the 
claim  of  property,  yet  it  shall  proceed  in  C.  P.  where  the  property 
shall  be  put  in  issue  and  finally  tried. — None  but  he  who  is  party  to 
the  replevin  shall  have  the  writ  de  prop.  prob. 

The  sheriff  is  to  return  the  claim  of  property  on  the  pluries^  before 
which  time  the  writ  de  prop.  prob.  does  not  issue,  for  it  recites  the 
pluries  {b). 

If  the  defendant  in  replevin  claim  property,  the  plaintiff  may  have 
the  writ  de  prop.  prob.  without  continuance  of  the  replevin,  though  it 
be  two  or  three  years  after ;  for  by  the  claim  of  property  the  first  is 
determined  [b). 

If  the  plaintiff  have  property  and  omit  to  claim  it  before  the  sheriff, 

(a)  Bac.  Abr.  M/aA/r.  (£.3-)  W  Ibid.  (£.  4-} 
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he  may  notwithstanding  plead  property  in  himself^  or  m  a  stfaoger, 
either  in  abatement  or  bar. 

If  it  be  notified  to  him  that  comes  in  aid  of  the  sheriff  or  his  offi* 
cer,  that  claim  of  property  is  made,  he  at  his  peril  ought  to  desbt,  for 
if  he  take  them  away,  he  will  be  a  trespasser  ah  iniiio  {a). 

A  man  cannot  claim  property  in  the  County  Court  by  his  bailiff*  or 
servant,  for  if  the  claim  be  false,  a  fine  will  be  imposed  for  the  con* 
tempt :  but  in  K.  B.  one  may  make  conusance  and  claim  property  by 
a  bailiff,  for  there  the  bailiff  is  not  liable  to  a  fine  (0). 

Of  Writ  de  retorno  hcbendo, — A  replevin  being  granted,  if  the  per- 
son who  takes  the  distress  <<  avow,''  or  if  his  bailiff  make  *'  conu- 
satice,"  and  prove  the  distress  to  be  lawfully  taken ;  or  if  upon  tc* 
moval  of  the  plaint  into  the  Courts  above,  the  plaintiff  whose  cattle 
were  replevied,  make  default  or  do  not  declare,  or  prosecute  his  ac* 
tion,  and  thereby  become  nonsuited ;  or  if  a  verdict  be  given  against 
htm ;  in  any  of  these  cases,  the  party  distraining,  that  is,  the  de- 
fendant in  replevin,  shall  have  a  writ  de  reUtrm  baienda  ;  which  being 
a  judicial  writ,  and  not  a' returnable  process,  if  on  the  pbiria  the 
sheriff  return  that  the  cattle,  goods  or  chattels  are  eloigned,  he  shall 
have  a  scire f ados  against  the  pledges  according  to  the  stat.  oiWestm.  2.; 
and  if  they  have  nothing,  then  he  shall  have  a  wtiernam  against  the 
plaintiff's  own  cattle  (^). 

A  bailiff  who  makes  conusance  may  have  judgment  of  a  cetnm, 
and  consequently,  a  writ  de  ret.  bob.  grounded  on  such  judgment  (^). 

Of  Returns  irreplevisable, — Return  irreplevisable  is  a  judicial  writ 
directed  to  the  sheriff  for  the  final  restitution  of  the  cattle  nnjastly 
taken  by  another,  and  so  found  by  verdict  •r  after  nonsuit  in  a  second 
deliverance  (c). 

If  the  plea  be  to  the  writ,  or  any  other  plea  be  tried  by  a  verdict, 
or  judged  upon  demurrer,  return  irreplevisable  shall  be  awarded,  and 
no  new  replevin  shall  be  granted,  nor  any  second  deliverance  by  stat. 
Westm.  2.  /.  2.  but  only  upon  a  nonsuit— But  if  upon  issue  joined 
the  plaintiff  do  not  appear  on  the  trial,  being  called  for  that  pur- 
pose, return  irreplevisable  shall  not  be  awarded,  but  the  party  may 
have  a  writ  of  second  deliverance. 

If  a  man  have  return  irreplevisable,  and  a  beast  die  in  the  pounds 
he  may  distrain  anew :  so,  if  the  beast  die  before  judgment  {e). 

If  a  return  urreplevisable  be  awarded,  the  owner  of  the  cattle  may 
ofier  the  arrearages ;  and  if  the  defendant  refuse  to  deliver  the  distress, 
it  being  only  in  the  nature  of  a  pledge,  the  plaintiff  may  have  detinue. 

Sucb  processes  bow  to  be  exeadUd..^Bf  the  stat.  Westm.  2.  if  the  party 
who  distrains,  convey  the  distress  into  any  house,  park,  castie,  or 
other  place  of  strength,  and  refuse  to  suff:r  them  to  be  replcTied, 

(a)  Bac.  Abr.  yt  ante,  (E.  4.)  1      (c)  Ibid.  (E.  6. 

(^)  Ibid.  (E.  5.)  I 
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the  sheriff  may  take  the  posse  comitatusy  and  on  request^  and  refusal^ 
may  break  open  such  house,  castle,  &:c.  and  make  deliverance.  If 
the  sheriff  return  that  the  beasts  are  inclosed  in  a  park  among  savages, 
&c.  or  quod  mandavi  baUivo  libertatis^  ^c,  qui  nullum  dedit  mihi  respan^ 
sum^  or  that  the  bailiff  vill  not  make  deliverance  of  the  cattle,  these 
are  not  good  returns ;  for  he  ought  to  enter  the  franchise  and  make 
deliverance  (di). 

If  a  man  sue  a  replevin  in  the  County  Court  without  writ,  and  the 
bailiff  return  to  the  sheriff,  that  he  cannot  have  view  of  the  cattle  to 
deliver  them,  the  sheriff  ought  by  inquest  of  the  office  to  inquire  of 
the  truth  thereof,  and  if  it  be  found  by  a  jury  that  the  cattle  were 
eloigned,  &c.  the  sheriff  may  award  a  withemanr  to  take  the  defend- 
ant's cattle  :  if  he  will  not  so  do,  the  plaintiff  shall  have  a  writ  out 
of  Chancery  directed  to  the  sheriff  rehearsing  the  whole  matter,  com- 
manding him  to  award  a  withernam,  8cc.  and  he  may  have  an  dias^ 
and  after  zpluriesy  and  an  attachment  against  the  sheriff,  if  he  will  not 
execute  the  king's  command  [a). 

If  the  sheriff  return  quod  averia  dongata  sunt  ad  loca  incogmtaf  it  is 
a  good  return,  and  the  party  must  pursue  his  writ  of  withernam;  but 
if  the  sheriff  return  averia  elongata  ad  loca  incognita  infra  comitaium  meum^ 
he  shall  be  amerced,  for  the  law  intends  that  he  may  have  notice  in 
his  county  (a). 

Quod  averia  mortua  sunt  is  a  good  return :  so,  quod  nullus  venit  ex 
parte  qumrenAhus  ad  demmstranda  averia  g  but  it  seems  the  sheriff  is  not 
obliged  to  require  this  (0). 

If  the  sheriff  come  to  take  replevin  of  beasts  impounded  in  an- 
other man's  soil;  if  the  place  be  inclosed  and  have  a  gate  open  to  the 
inclosure,  he  cannot  break  the  inclosure  and  enter  thereby,  where  he 
may  enter  by  the  open  gate  :  but  if  the  owner  binder  him,  so  that 
he  cannot  go  by  the  open  gate  for  fear  of  death,  he  may  break  the 
inclosure  and  enter  there  (a). 

If  the  sheriff  be  shewn  a  stranger's  goods  and  he  take  them,  tres- 
pass lies  against  him,  else  the  stranger  could  have  no  remedy.  But  it 
seems  to  have  been  held,  that  the  action  lies  more  properly  against  the 
person  who  shews  the  goods  (a). 

The  sheriff  is  to  return,  that  the  cattle  are  eloigned,  or  that  no 
person  came  to  shew,  &c.  or  a  delivery  :  but  he  cannot  return  that 
the  defendant  non  cepit  the  cattle,  because  it  is  supposed  in  the  writ, 
and  is  the  ground  of  it,  which  the  sheriff  cannot  falsify  {a). 

Of  the  Declaration. 

Although  it  has  been  holden  by  some,  that  the  count  or  declaration 
in  replevin  should  be  certain  and  particular  in  setting  forth  the  num- 

(tf)  Bac.  Abr.  ut  aitte%  (E.  7.) 
K  K  2 


500  Of  the  Pleas.  [Chap.  XVIII. 

ber,  kinds,  and  qualities  of  the  things  distrained,  for  that  otherwise 
the  sheriff  cannot  tell  how  to  make  deliverance  of  the  same ;  yet 

It  seems  now  to  be  settled,  that  a  declaration  in  replevin  being 
certain  to  a  general  intent  is  sufficient;  especially  if  it  be  after 
verdict  {a). 

In  his  count  the  plaintiff  must  allege  the  taking  to  be  at  a  certain 
place,  or  (according  to  the  precedents)  in  quodam  loco  vocat,  that  the 
defendant  may  have  notice  as  to  what  he  is  to  answer,  and  make  his 
title  :  therefore  the  alleging  the  taking  apud  Dale,  or  such  a  vill,  is  too 
general  and  uncertain  {a). 

In  replevin  both  the  vill  and  place  are  traversable. 

Where  a  defendant  takes  cattle  wrongfully  at  first,  the  wrong  i» 
continued  to  any  place  where  he  had  them  in  custody,  so  that  a  place 
different  from  that  where  they  were  originally  taken  is  well  laid 
in  the  declaration,  if  defendant  had  them  in  custody  at  such  other 
place  {a). 

A  man  may  count  of  several  takings,  part  at  one  day  and  place»  and 
part  at  another  day  and  place,  for  he  need  not  shew  how  many  he 
took  in  one  vill,  and  how  many  in  another  («). 

Where  the  defendant  counted  of  four  oxen  taken  at  divers  times 
and  places,  and  that  delivery  was  made  of  two,  but  the  other  two 
wltUield  to  his  damage  lo/.  this  was  held  sufficient  without  any 
verance  as  to  the  damages  {a). 

The  count,  as  in  other  actions,  must  agree  with  the  writ,  so  that  if 
the  writ  be  de  averiis,  and  the  count  de  aviriis  et  cataUis,  this  is  ill. 
In  replevin  the  writ  was  in  the  detinet,  and  the  count  in  the  dahtrnt^ 
and  this  was  thought  to  be  a  material  variance :  but  the  parties  agreed 
to  amend  {a), 

A  declaration  in  replevin  for  taking  divers  goods  and  chattels  of  the 
plaintiff,  is  bad  for  uncertainty.  And  although  judgment  pass  by  de- 
fault for  the  plaintiff,  the  defect  is  not  cured  by  the  Statute  JeoEuls,. 
4  jtnn.  €.  1 6.  {h). 

OfthePkM. 

Pleas  in  replevin  are  generally  of  four  kinds,  viz.  either  ist,  pleas 
in  bar  \  adly,  in  justification ;  3dly,  by  way  of  conusance  ;  4thly,  by 
way  of  avowry — ^The  defendant  may  either  justify  or  avow  at  his 
election ;  but  if  he  justify,  he  cannot  have  a  return  (r). 

The  general  issue  in  replevin  is  non  cepit ;  and  one  of  several  de- 
fendants may  plead  non  cepit  (f). 

If  the  defendant  claim  property  in  himself,  or  a  stranger  above,  as 
he  may  do,  though  it  ought  to  have  been  before  the  sheriff,  this  dees 

(if)  Bac.  Abr.  tiL  Replevio,  &c.  (R)  I     W  B«,  Abr.  tit.  Repkrin,  ftc  (L) 

(*)  Pope  V.  Tillmin.  7  Tannt.  64).  I 
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not  amount  to  the  general  issue,  but  may  be  pleaded  in  bar,  or  abate- 
menty  and  if  the  plaintiff  demur,  the  defendant  shall  have  a  return 
without  avowing ;  for  it  appears  that  the  beasts  are  not  the  plaintiff's. 
But  on  the  issue  non  cepit,  property  -cannot  be  given  in  evidence,  for 
that  were  contrary  to  it  {a). 

If  the  defendant  make  conusance  as  bailiff  to  jf.  the  plaintiff  cannot 
traverse  that  he  is  his  bailiff;  for  it  is  a  matter  of  which  by  no  intend- 
ment he  can  have  knowledge.— But,  if  in  bar  of  the  avowry  the  plain- 
tiff plead  that  another  had  made  conusance  as  bailiff  to  A,  for  the 
same  cause  and  was  barred,  he  need  not  shew  that  it  was  with  the 
privity  of  jf,  for  it  shall  be  intended ;  and  if  in  truth  it  were  without 
the  defendant  may  traverse  his  being  ever  his  bailiff  (<i). 

In  a  replevin  against  the  master  and  bailiff  or  servant,  if  the  bailiff 
make  conusance  as  bailiff,  and  the  master  plead  that  he  did  not  take, 
the  servant  shall  not  have  any  return  upon  his  conusance,  for  by  the 
master's  plea  his  conusance  is  changed  into  a  justification  (^i). 

In  replevin  of  beasts  taken  at  D.  the  defendant  pleads  in  abatement 
that  they  were  taken  at  another  place  absque  hoc  that  they  were  taken 
at  Z).  and  pro  retorno  hahendo  avows  for  rent  on  a  lease  for  years,  &c. 
the  plaintiff  replies  and  traverses  the  lease,  &c,  this  is  ill ;  for  though 
the  defendant,  when  he  pleads  in  abatement,  must  also  avow  to  have 
a  return,  yet  the  plaintiff  cannot  answer  to  it,  but  must  take  issue  on 
the  other  matter  (d). 

Frisel  in  outer  lieu,  is  only  matter  in  abatement,  and  the  plain- 
tiff may  have  a  new  writ  without  being  put  to  his  second  deliver- 
ance (tf ). 

Of  removing  the  Suit  from  the  County  Courts  wherein  of  the 
He.  fa.  lo.  Also  of  subsequent  Proceedings^  and  compel- 
Ung  the  Party  to  proceeds 

The  suit  remains  before  the  sheriff,  &c.  though  the  goods  and  chat- 
tels, &c.  distrained  be  above  the  value  of  40/. ;  for  the  replevin  alias^ 
and  plurieSf  are  all  vicontiel  writs,  and  the  suit  may  be  determined  in 
such  inferior  Court :  but  the  suit  may  be  removed  by  either  of  the 
parties  into  the  Courts  of  K.  B.  or  C.  P.  to  be  there  determined,  and 
that  without  any  cause  shewn  (b). 

The  method  of  removing  it  depends  on  the  manner  in  which  the 
suit  was  commenced  below.— If  replevin  be  in  the  County  Court  by 
writ,  it  must  be  removed  into  K.  B.  or  C.  P.  by  pone:  if  by  plaint, 
by  writ  oirecordari  facias  loquelam  (called  for  brevity  a  re,  fa,  lo,)  If 
replevin  be  in  a  Court  of  Record,  that  may  hold  plea  in  replevin,  it 
must  be  removed  by  certiorari,  and  not  in  any  other  manner  5  for  a 

(a)  Bau  Abr.  ut  ante.  (1.)  (*)  %  SclL  Pracu  »48. 
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n./a.  h.  does  nctt  go  to  such  Courti  became  there  the  suit  is  already 
corded.  If  the  plaint  be  in  the  Court  of  another  lord,  it  may  be  re- 
moved into  K.  B.  or  C,  P.  by  recordari  to  the  sheriff  commanding  him 
quod  accedat  ad  curiam  et  in  pUna  curia  ilP  rtcor  dart  facias^  &f  c.  bat  it  is 
said  that  a  replevin  shall  not  be  removed  out  of  any  which  is  not  the 
King's  Court,  without  cause,  either  by  the  plaintiff  or  defendant;  for 
the  prejudice  that  may  thereby  come  to  the  lord  {a). 

All  the  above  writs,  to  remove  the  suit  from  an  inferior  Cottrt9  aie 
in  their  nature  original  writs  and  issue  out  of  Chancery,  The  suit^ 
however,  is  most  commonly  commenced  in  the  County  Court  by 
plaint,  and  very  rarely  at  this  day  by  writ  (b). 

In  order  to  remove  it,  the  party  makes  out  a  prsapt  to  the  curator 
of  the  proper  county,  who  then  makes  out  the  writ,  which  mu9t  be 
carried  to  the  under-sheriff  of  the  county,  who  returns  it  of  course* 
If  the  sheriff  return  the  ncordariy  tardi^  the  party  shall  ha^c  an 
alias^  GTc. 

By  the  recprdarij  nothing  is  removed  but  the  plaint,  even  thoi^h 
the  issue  should  be  joined  below;  and  the  plaint  may  be  removedj 
though  the  plaintiff  has  discontined  there. 

The  plaint,  when  removed  into  K.  B.  is  filed  with  the  fihzer  <^  the 
county :  so  also  when  removed  into  C.  P. 

Where  proceedii^  are  removed  from  the  County  Courts  the 
re.  fa.  b,  being  returned  and  appearance  of  defendant  entered,  die 
plsuntiff  must  declare  de  novo,  nor  need  any  notice  be  taken  of  the 
proceedings  below.  To  the  declaration,  the  defendant  may  plead  in 
abatement  or  bar^  or  he  may  avow  in  his  own  right,  or  make  coB«* 
sance  in  right  of  another  as  his  bailiff,  or  may  justify;  and  the 
parties  go  on  to  issue  or  demurrer  to  be  tried  or  argued  in  the  usual 
way  {c). 

But  as  both  parties  are  actors  in  replevin,  either  of  them  may  take 
down  the  record  to  trial ;  for  which  reason  there  can  be  no  judgment 
as  in  a  case  of  nonsuit  in  replevin ;  and  if  the  defendant  gpve 
notice  of  trial  and  do  not  proceed,  the  Court  will  give  costs  against 
him  (f }•  But  though  an  avowant  be  an  actor,  he  cannot  have  a  role 
to  discontinue ;  for  it  is  the  plaintiff's  suit  notwithstanding  {d)» 

Of  compelling  the  Party  to  proceed.— 1{  the  plaintiff  remore  the 
plaint,  he  should,  upon  the  return  of  the  re./a*  h.y  file  it  with  phktr,. 
&c.  with  the  filazer  of  the  county,  and  search  for  the  d^endant's 
appearance:  if  the  defendant  have  not  appeared  on  or  before  die  ap- 
pearance-day of  the  return  of  the  re,  fa.  lo.,  the  plaintiff  should  serve 
him  with  a  rule  to  appear,  which  may  be  had  at  the  filazer's,  and, 
upon  his  non-appearance  thereto^  sue  out  a  pom.    The  pone  is  also 

(4)  a  ScU.  Pract  %4%.  l      (,)  »  Scll.  Pwct.  253. 

(^)  Ibid.  249*  I      (*0  Long  V.  Buckcridgc.    iStr.iox-ii. 
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got  at  the  filazcf's;  a  summons  is  made  out  thereon  at  the  sherifPs 
office,  and  served  upon  the  defendant  by  the  officer.  If  no  appear-- 
ance  he  entered  on,  or  before,  the  appearance-day  of  the  return,  get 
the  sheriff  to  return  mbU  on  the  pone,  and  sue  out  a  disitingaSf  >vhieh 
may  likewise  be  had  at  the  filazer's,  and  proceed  to  levy  thereon :  the 
issues  may  be  4/.  next  8/.  and  so  on;  if  the  defendant  do  not  ap- 
pear, proceed  wkh  distringases  ad  it^itum.  If  he  do  afterwards 
appear,  he  must  pay  the  costs  of  the  disttingasis.  Then  (as  before 
observed)  declare  de  novo^  not  noticing  the  proceedings  in  the  Court 
below. — Rules  may  be  afterwards  given  to  compel  the  defendant  to 
avow,  and  so  on  as  in  common  actions  {a). 

But  if  the  defendant  remove  it,  he  must  file  the  re.  fa,  io,  and  return 
thereto  with  the  filazer;  and  having  entered  an  appearance,  he  must 
give  a  rule  for  the  plaintiff  to  declare;  and  for  want  of  declaration, 
when  the  rule  is  out,  he  may  sign  a  non-pros,  for  not  declaring,  and 
immediately  sue  out  a  writ  de  retomo  habendo  (a). 

If  the  re.fa,lo»  be  not  filed  by  the  defendant,  on  or  before  the  appear- 
ance-day  of  the  return  of  it,  notice  must  be  given  to  the  plaintiff  of 
the  filing  thereof  by  a  demand  in  writing  being  made  of  die  declara- 
tion, before  non-pros,  can  be  signed ;  but  if  filed  on  the  appearance- 
day  of  the  return,  such  demand  is  not  necessary  {a). 

After  a  writ  of  re.  fa.  &.,  and  many  writs  of  pone  issued  thereon 
to  compel  the  defendant's  appearance,  if  the  plaintiff  file  a  declara- 
tion in  a  subsequent  term,  intitled  as  of  an  intermediate  term  be- 
tween the  term  in  which  the  re. fa.  h.  is  returnable,  and  the  term  in 
which  the  declaration  is  filed,  with  notice  to  plead  in  the  following 
term,  both  declaration  and  notice  to  plead  are  irregular. — Quare^ 
whether  the  stat.  51  G.  3.  c.  124.  /.  2.  authorizes  the  plaintiff  in  re- 
plevin to  enter  a  common  appearance  for  the  defendant  (b). 

If  the  plaintiff  have  removed  the  cause,  and  do  not  proceed  there- 
in, or  if  the  defendant  have  removed  it,  and  after  having  served  the 
plaintiff  with  a  rule  to  declare,  and  demanded  a  declaration^  the 
plaintiff  do  not  declare  or  proceed  therein,  the  defendant  may  sign 
a  m^n  prof.^  and  judgment  pro  ret,  bob.  and  then  sue  out  a  writ  pro 
ret.  hab.  which  he  may  obtain  of  the  filazer  (^r). 

If  the  defendant  have  taken  out  the  re.  fa,  io.,  and  do  not  get  it  re- 
turned, and  filed  within  two  terms,  the  plaintiff  should  apply  to  the' 
filazer  for  a  certificate,  that  the  same  is  not  returned  and  filed; 
which  certificate  is  a  sufficient  warrant  for  the  cursitor  to  make  out  a 
writ  oi precedendoj  which  remands  the  cause  to  the  County  Court  to 
be  there  determined  {c). 

(a)  %  Sell.  Pracl.  150.  I      (0  %  Sell.  Pract.  2^1. 

(Jf)  Topping  V.  Fugc.  5  Taunt.  771.  | 
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If  the  r^.fa.  h.  be  not  retaroed,  so  as  to  enable  the  party  to  get  it 
filed,  the  sheriff  must  be  ruled  to  return  it  (a). 

The  Court  will  not  stay  proceedings  in  an  action  of  replevin,  unless 
upon  payment  of  the  rent  in  arrear,  together  with  all  costs,  though 
the  arrears  were  tendered  before  with  costs  up  to  that  time  {b). 

Where  the  avowry  is  for  damage  feasant,  the  proceedings  cannot 
be  staid ;  because  the  Court  in  such  case  have  no  rule  to  guide  them 
in  ascertaining  the  damages  {a). 

Of  Avowries. 

An  avowry,  as  has  been  before  observed,  is  the  setting  forth,  as 
in  a  declaration,  the  nature  and  merits  of  the  defendant's  case,  and 
the  shewing  that  the  distress  taken  by  him  was  lawful,  which  must 
be  done  with  such  sufficient  authority  as  will  entitle  him  to  retarm 
babendo, 

A  distinction  is  to  be  observed  between  an  avowry  and  a  justifica- 
tion. An  avowry  always  goes  for  a  return,  and  therefore  shews  a 
right  subsisting  at  the  time  of  the  avowry,  as  made  for  rent,  for  ex- 
ample; but  a  plea  of  justification  does  not  always  go  for  a  retam; 
as  where  the  original  taking  was  lawful,  but  it  is  not  so  at  the  time 
of  the  plea  pleaded  {c). 

In  one  respect,  however,  there  is  no  difierence  between  an  avowry 
and  a  justification}  for,  generally  speaking,  whatever  is  set  forth  in 
either,  must  be  maintained. 

The  defendant  in  replevin,  to  entitle  himself  to  a  return  of  the 
goods  distrained,  must  make  his  avowry,  unless  it  be  in  a  case  b 
which  he  claims  property;  so  that  though  the  plaintiff's  writ  abate, 
yet  the  defendant  is  not  entitled  to  a  retorno  babendoy  unless  he  had 
made  his  avowry  (J). 

The  avowant  is  in  the  nature  of  a  plaintiff,  as  appears,  ist.  from 
his  being  called  an  <*  actor,"  which  is  a  term  in  the  civil  law,  signify- 
ing plaintiff;  2dly.  from  his  being  entitled  to  have  judgment  de  re^ 
form  habendoy  and  damages  as  plaintiff:  and,  3dly.  from  this,  that 
the  plaintiff  may  plead  in  abatement  of  the  avowry,  and,  consequently, 
such  avowry  must  be  in  the  nature  of  an  action  {d). 

An  avowry,  therefore,  is  in  the  nature  of  a  declaration,  and  it 
aufficeth  if  it  be  good  to  a  common  intent.  But  it  should  shew  the 
certainty  of  the  place,  day,  and  cattle,  to  entitle  the  avowant  to  a 
writ  of  inquiry  of  damages  [d). 

The  avowant  being,  however,  in  the  nature  of  a  plaindff,  need  not 


(tf)  a  Sell.  Pract.  251. 
(Jb)  Hopkins  v.  Shrolc.  I  Bos.  &  Pull.  38a. 
1  Tidd's  Pract.  489. 


(f)  I  Esp.  N.  P.  353. 

{/)  Bac.  Abr.  tit.  Replevin,  &c.  (A.) 
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aver  his  avowry  with  a  hoc  paratus  est  verjfican^  more  than  any  other 
plaintiff  need  aver  his  county  and  being  an  actor,  he  shall  not  have  a 
•protection  cast  for  him  more  than  any  other  plaintiff  (^i). 

The  claim  of  right  to  distrain  must  be  made  out  by  the  avowant 
against  the  plaintiff,  who  claims  property  in  the  distress ;  and  the  de- 
fendant in  replevin  cannot  have  a  return  of  more  cattle  than  he  avows 
for  {a). 

With  respect  to  avowry  for  rent  arrear,  if  the  clause  in  the  lease  be, 
<<That  if  the  rent  be  behind,  being  demanded  at  another  place  beside 
the  land,  or  of  the  person  of  the  lessee,  that  the  lessor  may  distrain ;'' 
there,  if  the  lessor  distrain  without  any  demand,  it  is  unlawful ;  for 
the  form  of  the  demand  is  dtfierent  from  what  the  law  requires,  and 
must  be  complied  with  (^). — ^But  if  the  clause  be,  <<  That  if  the  rent 
be  behind,  being  lawfully  demanded,  that  then  he  may  distrain ;"  it 
is  no  more  than  the  laws  speaks,  and  therefore  the  lessor  may  dis- 
train without  a  previous  demand;  for  the  distress  is  of  itself  a 
demand  (r )• 

But  where  a  penalty  is  annexed  to  the  non-payment  of  the  rent 
and  a  distress  is  given  for  it,  there  a  demand  must  be  laid.  As  where 
the  avowry  was  for  rent  and  a  nomine  posna^  and  no  demand  alleged, 
the  avowry  was  held  to  be  clearly  ill  for  the  nomine  pcemt,  for  want 
of  a  demand,  but  good  for  the  rent :  and  the  defendant  had  a  return 
for  that  (rf). 

However,  where  the  issue  was  on  a  collateral  matter,  vis.  non  con' 
tessit,  though  no  demand  of  the  nomine  pceme  was  hid,  it  was  held  to 
be  cured  by  a  verdict  {e). 

Attending  on  the  land  to  pay  the  rent  will  not  destroy  the  right  to 
distrain,  unless  a  tender  of  payment  be  actually  made  {f). 

An  avowry  for  part  of  a  rent  or  penalty  is  bad,  unless  it  shew 
how  the  remainder  was  discharged  :  for  otherwise  there  may  be  an- 
other distress  and  avowry  for  the  residue  {g). 

But  the  avowant  may  abate  his  own  avowry  for  part  of  the  rent 
distrained  for;  but  not  after  judgment. 

So,  where  an  avowry  is  made  fpr  several  rents,  and  it  appears  that 
part  is  not  due,  yet  the  whole  avowry  shall  not  abate  {h). 

In  replevin  A.  avowed  for  a  rent- charge,  due  anno  1660,  and  after- 
wards he  distrained  and  avowed  for  another  part  of  the  same  rent- 
charge,  which  became  due  before  the  said  year,  and  which  was 
against  a  different  tenant ;  in  this  case  it  was  held  by  three  Judges 
against  a  fourth,    that  the  avowant  was  not  estopped  by  his  first 

{a)  Bac.  Abr.  tit.  Replevin,  &c.  (A.) 
(Jk)  Brown  v.  Dunnery.  Hob.  208. 
(f)  7  Co.  a8.  b. 


(«/)  HoNvcll  V.  Samback.  Hob.  133. 

{e)   Sir     Thomas     Wentworth's      Cait. 


Hut.  42. 

(/)  Hornc  v.  Lewin.   1  Ld.  Raym.  639. 
B.  N.  P.  60. 

{g)  Holt  V.  Samback,  Cio.  Car.  103. 

{b)  Bac.  Abr.  tit.  Replevin,  Ac  (C.) 
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avowry  ia  inch  manner  aa  a  ksoor  ia  by  gWuig  aa  acqutttaAee^oi  the 
last  gale  of  tent ;  but  that  he  may^  at  hb  jdeafiore,  avow  for  part  of 
his  rent  at  one  tiine»  and  for  part  at  another^  in  the  same  manner  as 
the  hird  may  command  his  bailiff  to  distraiii  Bx  so  much  tent)  and 
afterwards  for  the  snm  due  before  («). 

in  aerowry  for  rent»  and  so  many  hens  for  quit«4ent,  the  arowast 
had  a  verdict  for  the  whole ;  but  it  afterwards  appearing  upon  the 
faioe-  of  avowry,,  that  the  heas  were  not  due  at  the  time  of  the  dis- 
trcn^  the  avowant  had  kave  to  release  his  damages  as  to  them^  and 
take  judgment  fior  the  rent  with  his  costs  {a)» 

If  the  grantee  of  a.  rent-chai^e  avow  ispon  several  under*teaaats 
for  the  same  rent,  the  Court  wiD  upon  a  tender  pleaded  by  the  under- 
tenants^ make  an  order  that  the  payment  of  the  rent  into  Court  in  one 
action  dnll  serve  £mr  all  (^)» 

A  man  cannot  proceed  for  damages  upon  a  plea  of  tender  after 
taking  the  money  out  of  Courts  But  on  a  plea  of  tender  to  an  avowry 
for  rent,  the  plaintiff  need  not  bring  the  money  into  Court  (r). 

Whcse  a  man  is  ae^  seiised  or  hadi  tide  to  an  entire  leat,  he 
should  distrain  for  it  all  at  once. 

But  if  the  defendant  avow  for  more  than  b  due,  though  the  avowry 
be  for  that  reason  bady  yet  it  may  be  cnred-  As  where  the  defendant 
avQWod  for  rent  due  at  Afichaehnas^  and  the  distress  q^peared  to  have 
been  made  on  the  26th  of  September^  which  was  three  days  before 
Mkbadimi^  it  was  held^  That  though  the  avowry  was  bad  (for  the 
judgment  is  t«  have  a  return  irreplevisable  till  aU  the  rent  avowed  for 
is  paid,  and  so  would  be  for  more  than  was  due),  yet  that  the  defendant 
might  before  judgment  abate  his  avowry  for  so  much  as  was  claimed 
to  Michaelnuu^  and  take  judgment  for  the  rest  {d). 

But  virhere  oae  ia  not  sole  seised,  or  has  not  sole  title  to  the  entire 
rent,,  he  cannot  avow  alone,  for  such  avowry  would  be  bad. 

Therefore  parceners  must  join  in  an  avowry  for  rent  or  making 
conusance ;  for  they  make  but  one  heir,  and  the  rent  ia  an  entire  in- 
heritance {e). 

Joint-tenants  also  should  join  (/). 

One  tenant  in  commtm  cannot  avow  the  taking  of  the  cattle  of  a 
stranger  upoa  the  land  damage  feasant,  without  making  himself 
bailiff  or  servant  to  his  companion  ;  for  if  one  vrere  to  distrain  with- 
out the  other^  as  there  could  not  be  a  double  satisfaction  for  the  same 
injury,  die  other  would  have  no  remedy.  As  to  any  supposed  hard- 
diip  in  one  denying  his  consent  to  the  other  avowing  as  bailiff  to  him  : 


{a)  Bac«  Abr.'tit.  Replevin,  &c.  (C.) 

(^)  Anon.  I  Ld.  Raym.  439. 

(r)  Stedman  v.  Bates.  Salk.  390. 

(<0  Richusds  V.  Cwn&ith,  Salk.  580.  S*  C. 


5  Mod.  364.  S.  C.    Com.  R.  42. 

{e)  Home  V.  Lewis,     i  IA,  Raym.  639. 
B.  N.  P.  60. 

(/)  Bac.  Abr.  tit.  ReplcviD»&c.  (K.) 
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if  he  diislike  hid  situation  he  maf  put  an  end  to  the  tenanc  j  by  a  writ 
of  partition  (a)« 

An  avowiy  by  one  of  several  co-heirs  in  gavelkind  in  hb  own  right, 
with  a  cognizance  as  bailiff  of  the  other  co-heirsj  is  sufficient^  with« 
out  averring  an  authority  to  distrain  from  the  other  co-heirs  j  and  one 
of  several  co-heirs  in  gavelkind  may  distrain  for  rent  due  to  him  and 
his  companions,  without  an  actual  authority  from  his  companions  (b)^ 

In  replevin  against  two,  they  made  several  avowries,  each  in  his 
own  right,  and  both  avowries  were  abated :  for  if  both  the  issuea 
should  be  found  for  the  avowants,  the  Court  could  niot  give  judgment 
severally  for  the  same  thing  (^). 

An  annuitant  may  distrain  for  a  real,  though  the  term  be  vested  ia 
himself  to  secure  the  payment,  for  the  grantor  will  be  deemed  quasi 
tenant  to  the  party  at  a  rent  to  the  amount  of  the  annuity  (^).-^ 
Where  an  action  was  brought  for  money  had  and  received  to  the  use 
of  the  assignees,  and  it  appeared  that  the  money  was  paid  by  the  te« 
nant  of  the  bankrupt  to  the  defendant  as  grantee  of  an  annuity  granted 
by  the  bankrupt  after  an  act  of  bankruptcy,  and  charged  on  the  estate 
of  which  the  payer  of  the  money  was  tenant :  Ld.  Kenjon  observed^ 
that  the  action  ought  to  have  been  brought  by  the  tenant,  and  said  he 
could  not  transfer  a  chose  in  action,  wluch  this  was,  to  the  assigneea. 
The  tenant  could  not  avail  himself  of  the  payment,  but  the  assignees 
might  have  recovered  the  rent  notwithstanding.  This  was  sufficient 
to  decide  the  case  {e)» 

Where  the  lessee  has  entered  under  a  lease,  though  such  entry  be 
tortious,  it  does  not  discbarge  the  contract  for  the  payment  of  rent  ^ 
for  there  is  a  great  difference  between  replevin  and  ejectment  {/)» 

If  one  discrain  for  rent,  and  before  the  avowry  the  estate  on  which 
it  was  reserved  determine,  the  avowry  shall  be  as  if  the  estate  oa 
which  it  was  reserved  had  continued,  for  the  avowant  is  to  have  the 
rent  notwithstanding :  but  if  the  distress  were  for  a  personal  service,, 
the  defendant  must  have  a  special  justification,  for  he  cannot  have  the 
service  in  speeUy  when  the  estate  is  determined  (^). 

The  defendant  in  replevin  need  not  set  out  his  title :  for  the  stat. 
II  G.  a.  c.  19.  /•  22.  enacts,  <<  That  it  shall  and  may  be  lawful  for  all 
defendants  in  replevin  to  avow  or  make  conusance  generally,  that  the 
plaintiff  in  replevin,  or  other  tenant  of  the  lands  and  tenements  where- 
on such  distress  was  made,  enjoyed  the  same  under  a  grant  or  demise 
at  such  a  certain  rent,  during  the  time  wherein  the  rent  distrained  for 
incui;red,  which  rent  was  then  and  still  remains  due,  without  further 
setting  forth  the  grant,  tenure,  demise,  or  title  of  such  landlord  oc 


(a)  CuUcy  v.  Spearman.  %  H.  Bl.  R.  386. 
{b)  Leigh  V.  Shepherd.  %  B.  &.  B.  465. 
(r)  Bac.  Abr.  tit.  Replevin,  &c.  (K.) 
{d)  Fairfax  v.  Gray.  %  BL  R.  1326. 


(e)  Sit.  at  Wcnm.M.  T.  39  G.  3*  MS, 
(/)  Macdonnel  v.  Welder.  Z  Str.jjo. 
(^)  Bac.  Abr.  tit.  Replevin,  &c.  (K.) 
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landlords,  lessor  or  lessors;  and  if  the  plaintiff  or  plaintiffs  in  tiidi 
action  shall  become  nonsuit,  discontinue  his,  her,  or  their  action,  or 
have  judgment  given  against  him,  her,  or  them,  the  defendant  or 
defendants  in  such  replevin  shall  recover  double  costs  of  suit." 

The  defendant  may  avow  in  this  general  manner  whether  the  plain- 
tiff be  tenint  or  not,  for  the  words  of  the  statute  are  in  the  disjunc* 
tive,  <<  plaintiff  in  replevin  or  other  tenant." 

Where  defendant  (who  was  assignee  of  the  reversion  under  an 
annuity  deed)  avowed  generally  for  rent,  according  to  stat.  i^  G.  2. 
€.  19.  and  the  plaintiff  applied  to  the  Court  for  an  inspection  of  the 
deed,  upon  the  ground  that  before  the  passing  of  the  Act  defendant 
must  have  set  out  the  deed  in  his  avowry,  the  Court  refused  the  vp- 
plication,  saying  he  might  get  all  the  information  he  could  from  the 
memorial  of  the  deed.  But  it  seems  the  Court  would  have  compelled 
the  defendant  to  shew  the  deed  if  the  justice  of  «the  case  required 
it(^). 

In  avowing  for  rent  under  the  stat.  11  G.2,  c,  19.,  it  is  not  ne- 
cessary to  aver  that  the  rent  continued  in  arrear  at  the  time  of  making 
the  avowry  [b). 

Where  the  rent  reserved  at  the  time  of  entering  upon  the  premises, 
was  afterwards  varied  by  agreement  between  the  parties,  yet  it  was 
holden  that  the  landlord  might  avow  as  on  a  demise  at  a  rent  ceitab, 
for  that  such  subsequent  agreement  operated  by  relation,  to  make  it  a 
reservation  of  the  rent  from  the  beginning  (r). 

The  statute  was  made  for  the  benefit  of  landlords,  that  after  the 
tenant  had  enjoyed  the  land  he  should  not  be  allowed  to  pry  into  the 
lessor's  title  :  therefore,  if  the  defendant  avow  under  the  statute,  «/ 
babuit  in  tenementis  is  a  bad  and  inadmissible  plea,  for  it  attempts 
to  bring  the  lessor's  title  in  question :  were  the  premises  in  mortgage, 
for  example,  if  this  plea  were  allowed,  the  defendant  could  not  re- 
cover his  rent,  which  the  statute  never  had  it  in  contemplation  to  pre- 
vent, but  rather  to  assist  {d). 

So,  there  may  be  judgment  in  replevin  though  the  party  misrecite 
his  title,  provided  he  shew  a  good  and  subsisting  one.  As  where  the 
plaintiff  entitled  himself  by  a  lease  of  the  3d  of  March,  the  defend- 
ant traversed  the  lease  modo  etformd ;  the  jury  found  a  lease  of  another 
date ;  yet  judgment  was  given  for  the  plaintiff :  for  the  substance  o( 
the  issue  is,  whether  he  has  a  lease  or  not :  yet  if  they  had  found  a 
lease  from  another,  it  would  not  have  done  (e). 

An  avowry  for  an  increased  rent  on  a  demise  for  every  acre  of  the 
land  which  should  be  converted  into  tillage,  is  supported  by  the  evi- 
dence of  a  lease  for  a  term  of  years,  with  a  covenant  to  pay  the  in- 


(a)  Brown  v.  Rose.  6  Taunt.  183. 
(h)  Clarke  v.  Davies.  7  Taunt.  72. 
{t)  Bac  Abr.  tit.  Replevin,  &c.  (K.) 


(d)  Syllivan  v,  Stradling.  %  Wils.  ap8. 

(e)  Pope  V.  Skinner.  Hob.  7a. 
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creased  rent  for  every  acre  which  should  be  so  converted  during  <'  a 
part  of  the  term }"  for  example,  for  the  last  three  years,  by  the  stat. 
II  G.  2.  c,  19  (^j). 

If  executors  avow  under  stat.  32  H,  8.  c.  37.  for  rent  in  fee,  &c. 
due  to  their  testator,  they  must  shew  the  land  in  the  seisin  of  tenant, 
or  in  those  who  claim  under  him  (b). 

If  a  person  distrain  as  executor  or  administrator,  he  must  bring 
himself  within  the  statute ;  under  the  words  of  which,  the  distress 
can  be  made  only  on  the  tenant  in  whose  hands  the  lands  were 
chargeable,  or  some  person  claiming  under  him ;  and  therefore  not 
in  the  hands  of  one  claiming  by  title  paramount,  as  the  lord  by 
escheat  (c). 

But  where  the  avowry  was  as  administratrix  of  rent  to  which  the 
defendant  was  entitled  in  her  own  right ;  she  nevertheless  had  judg- 
ment, that  part  respecting  the  claim  as  administratrix  being  rejected 
as  surplusage  {d). 

In  avowing,  as  executor  or  administrator,  under  the  statute  of  32 
if.  8.  f.  37.  /.  I.  it  is  not  necessary  for  the  defendant  to  state  for  what 
term  the  tenant  held  the  premises,  ^jtan,  whether  the  statute  32 
H.  8.  c.  37.  applies  to  rent  arising  out  of  terms  for  years  {e). 

The  above  Act  gives  no  remedy  where  the  testator  himself  has  dis- 
pensed with  the  arrearages,  or  had  no  remedy  when  he  died  (f). 

An  avowry  by  husband  and  wife  for  rent  due  to  the  wife  alone  be- 
fore the  coverture,  was  held  to  be  good,  the  supposed  inconsistency 
being  mere  matter  of  form ;  for  the  avowry  being  for  rent  arrear,  to 
say  that  it  was  arrear  to  him  and  his  wife,  is  but  surplusage  i  and  al- 
though he  doth  not  say  adhuc  a  retro  existit^  it  was  held  well  enough 
in  substance  {g). 

Also,  if  there  be  lessee  for  years,  and  the  reversion  descend  on  a 
feme  covert,  and  afterwards  the  rent  be  in  arrear,  and  the  baron  dis- 
train, and  the  lessee  bring  a  replevin,  the  baron  ought  to  avow  in  the 
name  of  himself  and  his  wife,  and  not  in  the  name  of  himself  only, 
for  the  avowry  is  to  be  made  according  to  the  reversion,  which  is  in 
the  feme  (£)• 

But  an  avowry  by  a  husband  alone  for  rent  due  to  him  and  his  wife 
is  good,  if  it  appear  upon  the  record  that  he  was  entitled  to  make  the 
distress  (i). 

Though  the  defendant  may  be  entitled  to  the  rent,  yet  may  the 


(a)  Roulston  v.  Cbrkt.  %  H.  Bl.  R.  563. 
{h)  Mylesv.Willoughby.  Cro.  Elii.  547. 
(0  Co.  Lit.  162.  b. 

{d)  Brown  v.  Dunnery.     Hob.  ao8.    Bac. 
Abr.  tit.  Replevin,  &c.  (K.) 

(r)  Meriton  v.  Gilbie.  8  Taunt.  X59. 


(/)  Co.  Lit.  162.  b.  Dixon  v.  Harrison. 
Vaugh.  36-40. 

(jr)  Bowles  V.  Poore.  Cro.  Jac.  aSs. 
(h)  Bac.  Abr.  lit.  Rep.  S.  C.  (K.) 
(r)  Wise  V.  Bellant.  Cro.  Jac.  442». 
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distress  be  tortious.  As  if  he  come  on  the  land  to  distrain,  and  the 
tenant  then  tender  the  arrears  doe ;  in  such  case,  if  he  distrun  the 
cattle,  it  is  tortious,  and  the  defendant  may  replevy  (a).«-*But  it  is  not 
sufficient  for  the  tenant  to  say  that  he  was  on  the  land  on  the  day 
and  ready  to  pay  the  rent ;  for  if  he  did  not  make  a  tender  at  tie  time 
cf  the  distress  made^  the  taking  was  not  tortious  {by  The  tender  must 
be  before  the  impounding,  for  when  impounded  they  are  in  atstodid 
legis  {c). 

Replevin  was  of  cattle  taken  in  A,  The  defendant  avowed  the 
taking  in  A.  under  a  demise  of  certain  premises  of  which  B.  was 
parcel,  and  because  the  cattle  were  damage^feasant  in  B.  he  took 
them  and  drove  them  through  A,  in  his  way  to  the  pound ;  and  upon 
general  demurrer  the  avowry  was  held  to  be  well  pleaded  (rf). 

To  an  avowry  for  rent,  the  plaintiff  in  replevin  may  plead  payment 
of  an  annuity  reserved  out  of  the  demised  lands  (with  power  of  dis- 
tress) previously  to  the  demise  to  him,  for  the  arrears  of  which,  the 
grantee  of  the  annuity  had  threatened  to  distrain  (^). 

To  an  avowry  for  rent  in  arrear,  the  plaintiff  pleads  in  bar,  <*  that 
before  and  at  the  time  of  the  supposed  demise,  and  when  the  sop- 
posed  rent  became  due,  she  was  married  to  one  J.  C"  HcU  that 
whether  it  were  to  be  presumed  that  the  coverture  continued  up  to 
the  time  when  the  distress  was  taken  or  not,  the  plea  was  no  answer 
to  the  avowry  (/  )• 

The  plsuntiff  in  replevin  may  plead  in  bar  to  the  defendant's  avowry 
or  cognizance  that  he  did  not  hold  as  tenant,  with  a  plea  of  infancy  {g). 

Non  demisit ;  nothing  in  arrear ;  nothing  in  arrear  for  part  of  the 
rent  and  tender  of  the  residue ;  are  good  pleas  to  an  avowry  for 
rent  {b). 

So,  a  tender  *and  refusal  may  be  pleaded  to  such  avowry,  without 
bringing  the  money  into  Court ;  because  if  the  distress  were  not  right- 
fully taken,  the  defendant  must  answer  the  plaintiff  his  damages  (f). 

After  an  avowry  for  rent  arrear  the  plaintiff  may  pay  into  Coart 
the  rent  for  which  the  defendant  avows,  because  the  demand  is  cer- 
tain :  but  not  where  the  damages  are  unliquidated  {iy 

That  the  avowant  afterwards  used  or  sold  the  cattle  or  goods  dis- 
trained, may  also  be  pleaded  (/). 

So,  to  an  avowry  for  rent,  the  tenant  may  plead  payment  of  a 
ground-rent  to  the  original  landlord,  which  he  paid  to  protect  him- 


(«)  Etp.  N.P.357.  8  Co.  147. 1. 

(H)  Crawley  ▼.  Kingwell.  Hut,  13. 

(()  PUkington  v.  Hastings.  Cro.  Eliz.  813. 

{J)  Abercrombie  v*  Parkhunt.  a  Bos.  & 
Pul.  480. 

(«}  Taylor  v.  Zaminu  6  Taunt.  514. 
S«  C.  a  Mar.  aso. 


(/)  Clarke  T.DaTies.  7  Taunt.  72.  S.C. 
%  Mar.  386. 

(g)  Wilson  V.  Ames,  z  Mar.  74. 
(A)  Bac.  Abr.  tit.  Rep.  S.C  (K.) 
(0  Bull.  N.  P.  60. 

(i)  Vernon  v.  Wynne,  i  H.  BL  ILa4- 
(0  Com.  Pig.  irf  onftk  (IC  x^} 
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self  from  a  distress ;  for  it  is  a  payment  of  so  much  to  the  immediaie 
landlord  (a). 

But  the  plaintiff  cannot  plead  a  set«off  j  because  this  action  is  found*- 
ed  in  a  tort,  and  the  stat.  2  G.  2.  does  not  extend  to  such  actions ; 
besides  a  set-off  supposes  a  different  demand  arising  in  a  different 
right  [i).  Neither  can  a  mutual  demand  be  given  in  evidence,  where 
the  defendant  justifies  under  a  distress. — Yet  it  is  said,  that  he  may 
plead  a  mutual  debt  of  more  than  the  rent  by  way  of  special  plea  to 
the  avowry  {c).  At  all  events,  payment  may  be  pleaded.  Therefore 
where  to  an  avowry  for  rent,  the  tenant  pleaded  payment  of  a  ground- 
rent  to  the  original  landlord,  it  was  holden  good  (a). 

An  allegation  of  payment  of  land-tax  and  paving-rates  due  for  any 
period  preceding  the  current  year,  is  no  plea  in  bar  to  an  avowry  for 
rent  arrear  {d). 

If  the  land-tax  and  paving-rates  be  not  deducted,  (as  they  ought  to 
be)  from  the  rent  of  the  current  year,  they  cannot  be  deducted,  or  the 
amount  of  them  be  recovered  back,  from  the  landlord  in  any  subse- 
quent year  (rf). 

A  plea  in  bar  in  replevin  stated,  that  divers  sums  of  money, 
amounting  to  a  certain  sum,  had  been  from  time  to  time,  duly  as- 
sessed and  rated  upon  the  premises  for  land-tax,  and  from  time  to 
time  paid  by  the  plaintiff;  wherefore  he  deducted  the  said  sum,  be- 
ing the  amount  of  the  tax  which  defendant,  as  landlord,  was  Kable  to 
bear  in  respect  of  the  rent.  Held  that  this  plea  was  bad,  for  not  stating 
the  specific  periods  for  which  the  respective  sums  were  assessed  or 
paid,  and  in  not  stating  that  the  payment  was  made  after  the  rent  dis- 
trained for  had  accrued,  or  was  accruing  (/). 

In  an  avowry  for  non-payment  of  rent,  a  plea  in  a  bar  is  de  injur* 
sua  propria  absq.  hoc,  quod  prad,  R.  cepitj  C<fr.  Noncepit  is  a  gOod 
traverse,  but  he  should  pursue  his  title,  and  de  injur,  sua  propria  is 
enough  (/). 

In  replevin,  plea  of  a  former  distress  for  the  same  rent,  without 
adding  that  the  rent  was  satisfied,  is  bad  {g). 

After  issue  joined  upon  a  plea  in  bar  to  an  avowry,  the  Court  will 
not  suffer  the  plea  to  be  withdrawn  and  the  avowry  confessed,  with- 
out consent,  for  the  avowant  will  lose  his  costs  {h). 

As  to  what  shall  be  a  departure,  replevin  was  for  taking  the  plain- 
tiff's goods  and  chatteb,  to  wit,  a  lime*kiln,  avowry  for  rent,  plea 
in  bar,  that  the  lime-kiln  was  affixed  to  the  freehold :  the  Court  held 


(fl)  Sapsford  v.  Fletcher.    4T.  R.  5'i-i4, 
{b)  Bac.  Abr.  ut  ante.     Bull.  N.  P.  x8z. 
(c)  Absolon  V.  Knight.  Barnes,  450. 
\d)  Andrew  v.  Hancock,    x  B.  &  B.  37. 


(«)  Stubbs  V.  Parsons.     3  B.  &  A.  516. 
(/)  Com.  Dig.  ut  ante.  (3  K.  16.) 
(f )  Hudd  V.  Rwrenner.     a  B.  &  B,  66a. 
{b)  Com.  Dig.  ut  ante.  (3  K*  SO.) 
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the  plea  in  bar  bad,  because  it  was  a  departure  from  the  declaration, 
which  had  treated  the  lime-kiln  as  a  chattel  {a). 

In  an  avowry  for  a  distress  for  rent,  the  avowant  was  to  shew  a 
seisin,  and  such  seisin  by  the  stat.  32  H.  8.  c.  2.  must  be  alleged 
within  fifty  years  before  the  making  of  the  avowry  or  conusance:  and 
•  though  by  stat.  21  H,  8.  r.  19.  the  lord  need  not  avow  upon  any 
person  in  certain,  yet  he  must  allege  seisin  by  the  hands  of  some 
tenant  in  certain,  within  fifty  years. — ^Where  the  conunencement  of 
the  rent  appears,  seisin  is  not  material. 

The  stat.  32  H.  8.  e,  2.  which  limits  an  avowry  or  conusance  for 
rent,  suit,  or  service,  to  a  possession  of  fifty  years  next  before  making 
the  avowry,  &c.  does  not  extend  to  a  new*  rent  created  by  Act  of 
Parliament. 

Where  a  tenant  by  mistake  or  misrepresentation,  pays  rent  to  a 
person  not  entitled  to  demand  it,  he  is  not  precluded,  by  such  pay- 
ment, from  giving  evidence  on  a  plea  of  non  tenuity  in  replevin  against 
the  supposed  landlord,  to  shew  that  the  latter  is  not  entitled  to  the 
rent  (*). 

Proceedings  in  replevin  will  be  staid  after  conusance^  and  plea  in 
bar,  upon  payment  of  costs  of  the  action  and  distress,  and  replevying 
and  delivering  up  the  jreplevin-bond  to  be  cancelled,  there  being  no 
special  damage  (r). 

Of  Avowry^  Sfc.  for  Cattle  damage'feasant.^^KtSfecting  avowry  or 
conusance  for  damage^feasant,  if  the  defendant  avow,  or  make 
conusance  for  damage-feasant,  he  must  shew*  that  the  place  where, 
&c.  is  his  freehold,  or  the  freehold  of  £,  under  whom  he  makes  conu- 
sance :  and  if  he  say  that  he  himself  or  B.  was  seised,  he  must  say 
of  what  estate  in  fee,  tail,  or  for  life. 

So,  the  bailiff  who  distrains  for  damage-feasant  in  right  of  a 
devisee,  must  set  forth  what  estate  the  devisor  had ;  it  is  not  sufficient 
to  say  in  general,  that  he  was  seised. — ^The  stat«  1 1  G.  2.  applies 
only  to  avowries  for  rent  arrear  (J). 

In  replevin  the  title  was  by  a  lease  made  by  a  parson,  and  the 
avowry  was  that  A,  was  seised  of  the  rectory  of  H.  and  made  the 
lease  without  shewing  that  he  was  parson  :  and  by  the  Courtj^  that 
would  have  been  a  good  exception,  had  it  not  been  said  in  the  avowry^ 
that  he  was  seised  injure  ecclesue^  which  supplies  all  (J). 

The  general  rule  indeed  in  pleading  is,  that  where  a  title  is  n»de 
under  a  particular  estate,  the  commencement  of  that  estate  most  be 
shewn,  but  that  an  estate  in  fee  may  be  alleged  generally  (</). 


{a)  Niblet  v.  Smith.  4  T.  R.  505, 
(b)  Rogers  v.  Pitcher,  i  Man.  54U   6 
Taunt,  ooa.  S.  C. 


(e)  Btnks  v.  Brand.  3  M.  &  S.  5^5. 
(</)  Bac.  Abr.  tit.  Rqijetrin.  (F.) 
(0  Ibid.  £sp.  272.  344- 
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In  an  avowry  the  Issue  was^  whether  the  place  where,  &c.  was  the 
freehold  of  the  avowant  or  not,  and  it  was  found  by  the  verdict,  that 
it  was  the  freehold  of  the  avowant's  wife.  Et  per  Cur, — It  is  found 
against  the  avowant,  for  when  he  saith  his  freehold,  it  is  to  be  in- 
tended his  sole  freehold,  and  in  his  own  right  (0). 

Though  the  cattle  of  a  stranger  cannot  be  distrained  unless  they 
were  levant  and  couchant,  yet  it  must  come  on  the  other  side  to  shew 
that  they  were  not  so  {a). 

In  replevin  for  hona^  cataUa^  et  averiay  a  conusance  of  the  whole 
and  a  justification  for  part  is  bad }  for  if  a  distress  be  entire,  and  it  be 
wrong  in  part,  it  is*bad  for  the  whole  (a). 

If  a  man  take  a  distress  for  a  thing  for  which  he  had  good  cause 
of  distress,  but  had  good  cause  of  distress  for  another  things  if  a  re- 
plevin be  brought  and  he  come  into  Court,  he  may  avow  for  which 
he  pleases  (a). 

To  an  avowry  that  the  freehold  was  in  the  defendant  or  the  party 
under  whom  he  makes  conusance,  the  plaintiff  may  say  in  bar,  that  it 
is  his  freehold;  or  the  freehold  of  A,  and  by  licence  he  puts  his  cattle 
there  i  or,  a  special  title  by  devise,  fine,  demise,  &c.  {b). 

So,  the  plaintiff  may  plead  in  bar  to  an  avowry,  de  son  tori,  with  a 
traverse  that  locus  in  quo,  ^c.  is  parcel  of  the  tenements  alleged  to  be 
held  {c). 

Replevin  for  taking  his  cattle  in  the  road,  avowry  for  damage- 
feasant  in  the  four  acres,  so  took  them  there  and  drove  them  along 
the  road  to  impound  them  ;  plea,  in  bar,  that  the  road  is  not  parcel 
of  the  four  acres ;  upon  demurrer,  the  avowry  was  held  well  eoough 
and  the  plea  ill ;  for  by  connecting  the  beginning  of  the  avowry  and 
conusance  with  the  latter  end  thereof,  it  appeared  to  be  one  entire 
transaction  (J). 

So,  the  plaintiff  may  plead  in  bar  « tender  of  amends"  {e). 

If  the  defendant  plead  that  he  was  seised  of  three  acres  in  locus  in 
quo,  4^c.  it  is  sufficient,  without  saying  bow  many  acres  the  locus  in 
quo,  4^c.  had. 

Where  there  were  two  issues,  and  one  only  found  for  the  avowant^ 
he  had  judgment. — Where  the  parties  agree  in  the  facts,  the  cireum- 
stance  of  the  jury  finding  otherwise  is  not  material  (a). 

By  Stat.  21  if.  B.  c.  19.  alt  plaintiflfs  and  defendants  shall  have  like 
pleas  and  like  aid  priers  in  all  such  avowries,  conusances,  and  justifi- 
cations (pleas  of  disclaimer  only  excepted,)  as  they  might  have  had 
before  the  Act. 


(a)  Btc.  Abr.tit.  Replevio.  (F.)  Esp.  N.  P. 

(4)  Com.  Dig.  til.  Pleader.  (3  K.  %%.) 
(0  Ibid.  (3  K.  x6.) 


(i)  Mettriven   ▼.  Fosset.   3  Wtb.  995. 
Abcrcromble  t.  Parkhunt.  ftBo^  ft  PoL  480. 
{e)  Cam«Dig.  tit  antt,  (3  K*  i%>) 
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Section  IIL  Of  the  Verdict  and  Judgment  in  Replechu 

On  the  execution  of  the  writ  of  replevin  by  the  sheriff^  the  beasts 
distrained  are  actually  returned  to  the  plaintiff^  so  that  he  hath  the 
possession  and  use  of  the  cattle  pending  the  suit ;  consequently  if  the 
plaintiff  in  replevin  have  judgment,  it  can  only  be  for  damages. 

At  common  law  (even  before  the  statute  of  Gloucester)  the  plaintiff 
in  replevin  could  recover  damages,  and  by  that  statute  hb  costs. 
But  the  avowant  or  defendant  was  not  entitled  to  either,  till  the  7th 
H.  8.  r.  4.  which  gives  damages  and  costs  to  every  avowant,  and  to 
every  person  making  conusance,  or  justifying  as  bailiff  in  replevin,  for 
any  rent,  custom,  or  service,  if  his  avowry,  conusance,  or  justification 
be  found  for  him,  or  the  plaintiff  be  otherwise  barred.  Also,  by  scat. 
21  //.  8.  c,  19,  it  is  enacted,  <*  That  every  avowant,  and  every  odicr 
person  or  persons  that  make  any  avowry,  justification,  or  conusaoce, 
as  bailiff  or  servant  to  any  person  or  persons  in  any  nplegiare  or 
second  deliverance,  for  rents,  customs,  services,  or  for  damages- 
feasant,  or  for  rent  or  rents,  upon  any  distress  taken  in  any  lands  or 
tenements,  if  the  same  avowry,  or  conusance,  or  justification,  be  found 
for  them,  or  the  plaintifiB  in  the  same  be  nonsuit,  or  otherwise  barred, 
that  then  they  shall  recover  their  damages  and  costs  against  the  sud 
plaintiffs,  as  the  same  plaintiffs  should  have  done,  or  had  if  they  had 
recovered  in  the  replegiare  or  second  deliverance  found  against  the  de- 
fendants {a). 

Neither  this  statute,  nor  that  of  43  Eliz.  [if  the  defendant  avow  as 
overseer  for  a  distress  for  a  poor's  rate]  tie  the  inquisition  up  to  the 
same  jury  as  are  returned  or  impannelled,  as  the  stat.  17  C.  2.  r.  7. 
(of  which  hereafter)  does.  If,  therefore,  there  be  a  verdict  for  the 
plaintiff,  the  jury  usually  assesses  the  damages :  or  the  jury  after  rer- 
•diet  may  be  dismissed,  and  damages  be  assessed  by  the  Justices,  with 
the  defendant's  consent.  Or  if  the  jury  do  not  assess  the  damages, 
and  the  goods,  &c.  should  be  detained,  the  plaintiff  may  make  a  sag- 
j;estion  thereof  upon  the  roll,  whereupon  a  writ  shall  go  to  inquire  of 
the  value  of  the  cattle,  &c,  and  damages ;  upon  which  the  plaintiff 
shall  have  judgment  for  both  [a). 

If  there  be  judgment  for  the  plaintiff  upon  a  relictd  verj/lcatism^ 
eogmvit  actionem,  nil  dicit,  isfc.  or  for  want  of  a  replication  to  his  plea 
in  bar  to  the  avowry,  or  upon  a  demurrer,  a  writ  of  inquiry  ot 
damages  shall  be  awarded :  or  at  the  request  of  the  plaintiff,  by  the 
assent  of  the  defendant,  the  Justices  may  assess  the  damages  without 
<ttch  vrrit  [a). 

But  if  there  be  judgment  for  the  plaintiff,  quod  adbuc  dainet  by  de- 

(tf)  ftSelLPnct.  a7X*». 
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fault  after  appearance,  there  shall  be  a  special  writ  of  inquiry  for  the 
value  of  the  goods  or  cattle  and  damages. — ^But  where  the  taking  was 
lawful)  the  damage  shall  be  only  for  the  detainer ;  as  where  goods  are 
taken  damage-feasant,  and  detained  after  amends  tendered. 

If  the  plaintiff  let  judgment  go  by  default,  or  become  nonsuit,  the 
defendant  is  entitled  to  his  judgment  pro  retorno^  and  to  a  writ  of  in- 
quiry, to  assess  his  damages  and  costs  ;  or  if  the  defendant  get  a  ver- 
dict, the  jury  may  assess  the  damages,  or  if  they  omit  so  to  do,  a  writ 
of  inquiry  may  go  (a). 

The  judgment  after  verdict  for  the  defendant  need  not  express  the 
return  to  be  irreplevisable,  because  now  it  necessarily  must  be  so, 
since  the  statute  of  Westm,  2.  Therefore  a  judgment  in  replevin, 
«  that  the  defendants  have  a  return  of  the  cattle,  and  recover  their 
damages  and  costs  assessed  by  the  jury,"  &c.  is  good,  either  as  a  judg- 
ment at  common  law,  though  the  return  be  not  adjudged  irreplevisable, 
or  as  a  judgment  under  stat.  21  H.  8.  c.  19.  which  entitles  the  de- 
fendants to  damages  and  costs ;  but  not  under  stat.  1 7  C.  2.  (b). 

If  the  defendant  upon  the  judgment  de  ret.  hah.  sue  out  a  writ  pro 
ret,  hah,  and  the  sheriff  cannot  find  the  cattle,  he  may  have  a  capias  in 
withernam  upon  the  return  of  the  elongata.  But  if  the  defendant  have 
judgment  for  a  return  irreplevisable,  if  the  owner  of  the  cattle  or  goods 
tender  all  that  is  due  on  the  judgment  and  it  be  accepted,  he  shall  have 
a  writ  of  delivery  for  the  goods ;  so  if  he  tender  the  whole  upon  the 
judgment  which  is  ascertained  upon  the  avowry,  and  be  refused,  he 
shall  have  detinue  (r). 

In  avowry  for  damage-feasant,  defendant  had  a  verdict,  and  adjudged 
that  he  shall  have  a  ret,  hah,  for  the  cattle,  and  a  ca.  sa,  for  the  da- 
mages ;  but  if  the  party  tender  the  costs  and  damages,  the  sheriff,  after 
such  tender,  ought  not  to  execute  the  ret.  hah.  But  if,  for  want  of 
such  tender,  he  do  execute  the  ret,  hah.  and  afterwards  the  costs  and 
damages  be  paid,  a  writ  si  const  are  pot  erit  lies  upon  suggesting  that  the 
costs,  &c.  are  paid,  and  this  is  to  re-deliver  the  distress,  and  is  called 
«<  a  writ  of  restitution"  (c). 

It  is  now  settled,  that  pleadings  in  replevin  are  within  the  stat.  4 
j4nn.  c,  1 6.  therefore,  where  some  issues  in  the  replevin  are  found  for 
the  pYaintiflF  which  entitle  him  to  judgment,  and  some  for  the  de- 
fendant, the  latter  must  be  allowed  the  costs  of  the  issues  found  for 
him  out  of  the  general  costs  of  the  verdict;  unless  the  Judge  shall 
certify  that  the  plaintiff  had  probable  cause  for  pleading  the  matters  on 
which  those  issues  are  joined  (c). 

An  avowant  shall  pay  costs  on  the  special  avowries  found  against 

(<i)  2  Sell.  Pract.  271-2.  I      (0  2  Sell.  Pract.  273. 

(^)  Oitmon  V.  Jones.  4  T.  R.  500.  I 
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him  ;  and  shall  not  have  costs  on  the  affirmance  of  a  judgment  in  Ids 
favour  on  a  writ  of  error  [a). 

If  the  plaintiff  plesd  several  pleas  in  bar,  upon  which  issues  are 
joined,  and  some  issues  are  found  for  the  plaintiff,  and  seme  for  the 
defendant,  the  latter  is  entitled  in  C.  P.  to  such  costs  of  the  trial  as 
relate  to  the  issues  on  which  he  has  succeeded,  as  well  as  to  the  costs 
of  the  pleadings  [b).  But  if  a  defendant  after  trial,  and  verdict  for  the 
plaintiff,  obtain  judgment  non  obstante  veredicto^  in  consequence  of  the 
plaintiff's  pleas  in  bar  being  bad,  he  Is  not  entitled  in  that  Court  to 
any  costs  upon  the  pleadings,  subsequent  to  the  pleas  in  bar^  because 
he  should  have  demurred  to  them  (r). 

The  certificate  of  probable  cause  is  not  required  to  be  made  in 
Court,  at  the  trial  of  the  cause ;  and  where  the  Judge  refuses  to  grant 
it,  the  Court  have  not  a  discretionary  power,  whether  they  will  allow 
the  plaintiff  any  costs  at  all ;  but  are  bound  by  the  statute  to  allow  him 
some  costs,  though  the  quantum  be  left  to  their  discretion  {d). 

In  an  action  of  replevin  between  the  assignees  of  a  bankrupt  (who 
was  formerly  tenant  to  AJ)  and  the  bailiff  who  distrained,  one  issue 
was,  whether  the  assignees  were  tenants  to  A,:  a  verdict  against  the 
assignees,  on  such  issue,  is  afterwards  conclusive  as  to  the  tenancy  of 
the  assignees  in  an  action  brought  by  A.  for  rent  (f). 

Where  the  bailiff  of  an  executrix  made  cognizance  in  replevin  for 
arrears  of  rent  incurred  in  the  life-time  of  the  testator,  and  a  verdict 
was  found  for  the  defendant,  the  Court  would  not  permit  the  plain- 
tiff to  enter  up  judgment  non  obstante  veredicto,  on  the  ground  that  the 
record  did  not  shew  the  executrix  to  be  entitled  to  distrain^  under  the 
22Hen.S.c.21.s.  r.  (/). 

Where  a  replevin  cause  being  referred  after  issue  joined  and  before 
jury  sworn,  the  arbitrator  found  one  issue  for  defendant,  and  awanled 
the  payment  of  rent  due  to  him,  but  ordered  no  verdict  or  judgment 
to  be  entered  ;  held,  that  the  defendant  was  not  entitled,  on  motion, 
to  enter  up  judgment  in  the  action  for  the  rent  and  costs  of  the  action 
taxed  for  him  (g). 

Where  an  avowry  stated  that  defendant  held  the  prenuses  at  a  cer- 
tain yearly  rent,  to  wit  the  yearly  rent  of  72/.}  and  the  plainriff  pkadedy 
I  St,  non  tenuit,  and  2dly,  riens  in  arrere,  and  the  first  plea  was  found 
for  the  plaintiff;  held,  that  the  second  plea  became  thereby  imma- 
terial, and  that  the  proper  course  was  to  discharge  the  jury  from  find- 
ing any  verdict  upon  it  \  but  that  if  any  verdict  were  entered  upon  it, 
it  must  be  entered  for  the  plaintiff  (i&). 


(a)  %  Sell.  Pract.  a73. 
(i)  Cookv.GrccD.  5  Taunt.  594.  i  Man* 
334*  S.  C. 
(0  X  Tidd's  Pracu  616. 
{d)  Ibid.  6x7. 


(e)  Hancock  t.  Weldi.  z  Stark.  347. 
(/)  Martin  v.  Burton.  1  B.&Bb  379. 
ll)  Grundy  v.WUson.  7Tattat.7GQ. 
{b)  Coney  ▼.  Diggoaa.  4  Buxklk  Aid  546. 
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Of  the  Non  Pros.,  Nonsuit^  Verdict,  and  Judgment^  under 
Stat.  17  Car.  2.  c.  7.  where  the  Distress  wasjbr  Rent. 

If  the  cause  have  been  removed  into  the  superior  G)urt  by  the  plain- 
tiff^ and  after  the  defendant  has  appeared  he  do  not  declare  or  pro- 
ceed therein ;  or  if  the  cause  have  been  removed  by  the  defendant,  and 
a  rule  having  been  served  on  the  plaintiff,  he  do  not  declare  or  pro- 
ceed therein ;  the  defendant  may  in  these  cases  sign  a  nonpros.,  enter 
up  judgment  pro  retorno  habendo,  and,  if  the  original  distress  were  made 
for  rent,  he  may  proceed  to  execute  a  writ  of  inquiry  of  damages, 
which  is  the  better  way  than  taking  out  a  writ  pro  retorno  habendo,  be- 
cause that  writ  may  be  superseded  by  the  plaintiff  suing  out  a  writ  of 
second  deliverance,  as  has  been  seen  before  {a). 

For  the  stat.  17  C.  a.  c.  7.  which  is  an  Act  for  the  more  speedy  and 
effectual  proceeding  upon  distresses  and  avowries  for  rent,  after  recit- 
ing that  <<  Forasmuch  as  the  ordinary  remedy  for  arrearages  of  rents 
is  by  distresses  upon  the  lands  chargeable  therewith ;  and  yet  never- 
theless, by  reason  of  the  intricate  and  dilatory  proceedings  upon  re- 
plevins, that  remedy  is  become  ineffectual :"  by  Sect.  2.  enacts,  <<  That 
whensoever  any  plaintiff  in  replevin  shall  be  nonsuit  before  issue 
joined  in  any  suit  of  replevin  by  plaint  or  writ  lawfully  returned,  re* 
moved,  or  depending  in  any  of  the  King's  Courts  at  Westmimter,  that 
the  defendant  making  a  suggestion  in  nature  of  an  avowry  or  cogni- 
zance for  such  rent,  to  ascertain  the  Court  of  the  cause  of  distress,  the 
Court  upon  his  prayer  shall  award  a  writ  to  the  sheriff  of  the  county 
where  the  distress  was  taken,  to  inquire,  by  the  oaths  of  twelve  good 
and  lawful  men  of  his  bailiwick,  touching  the  sum  in  arrear  at  the 
time  of  such  distress  taken,  and  the  value  of  the  goods  or  cattle  dis- 
trained :  and  thereupon  notice  of  fifteen  days  shall  be  given  to  the 
plaintiff  or  his  attorney  in  Court,  of  the  sitting  of  such  inquiry ;  and 
thereupon  the  sheriff  shall  inquire  of  the  truth  of  the  matters  con- 
tained in  such  writ  by  the  oaths  of  twelve  good  and  lawful  men  of  his 
county ;  and  upon  the  return  of  such  inquisition,  the  defendant  shall 
have  judgment  to  recover  against  the  plaintiff  the  arrearages  of  such 
rent,  in  case  the  goods  or  cattle  distrained  shall  amount  unto  that 
value ;  and  in  case  they  shall  not  amount  to  that  value,  then  so  much  as 
the  value  of  the  said  goods  and  cattle  so  distrained  shall  amount  unto, 
together  with  his  full  costs  of  suit,  and  shall  have  execution  there- 
upon by  JUri  facias,  or  elegit,  or  otherwise,  as  the  law  shall  require : 
and  in  case  such  plaintiff  shall  be  nonsuit  after  cognizance  or  avowry 
made,  and  issue  joined,  or  if  the  verdict  shall  be  given  against  such 
plaintiff,  then  tlie  jurors  that  are  impannelled  or  returned  to  Inquire 

{a)  7,  Sell.  Fract.  367. 


518  Oflhe  Non  Pros.j  Nonsuit,  ^x.   [Chap.  XVII L 

of  such  issue,  shall,  at  the  prayer  of  the  defendant,  inquire  concern- 
ing the  sum  of  the  arrears,  and  the  value  of  the  goods  and  cattle  dis- 
trained ;  and  thereupon  the  avowant,  or  he  that  makes  cognizance, 
shall  have  judgment  for  such  arrearages,  or  so  much  thereof  as  the 
goods  or  cattle  distrained  amount  unto,  together  with  his  full  costs, 
and  shall  have  execution  of  the  same  hj  fieri  facias,  or  elept,  or  other- 
wise, as  the  law  shall  require." 

Sect.  3.  gives  the  like  remedy  to  the  avowant  or  party  making  cog- 
nizance for  any  rent,  upon  a  judgment  given  for  him  upon  demurrer. 

Sect.  4.  enables  the  party  or  his  representatives  to  distrain  again  for 
the  residue  of  the  arrears,  in  case  the  value  of  the  cattle,  8cc.  taken  by 
the  first  distress  shall  not  be  the  full  value  of  the  arrears  distrained  for. 

By  the  above  statute,  in  case  of  a  nonsuit  or  non  pros,  before  issue 
joined,  defendant  may  enter  a  suggestion  upon  the  record,  in  the  «- 
ture  of  an  avowry  or  conusance,  and  thereupon  sue  out  a  writ  of  in- 
quiry;  but  in  case  of  a  nonsuit  at  the  trial,  or  of  a  verdict  for  defen- 
dant, the  jury  at  the  trial  must  inquire  of  the  rent  in  arrear^  and  the 
value  of  the  goods  distrained  [a). 

If  they  omit  to*  make  such  inquiry,  no  other  jury  can  afterwards 
make  it ;  no  writ  of  inquiry  therefore  can  go,  the  defendant  cannot 
enter  his  judgment  according  to  the  statute  and  proceed  to  execution 
hyfi.fa.  or  ca.  sa,  but  must  resort  to  his  common  law  judgment,  and 
sue  out  his  writ  de  retorno  habendo :  and  this  if  the  jury  omit  to  inqnirt 
either  of  the  rent  or  the  value  of  the  goods,  for  they  must  assess  both ; 
as  the  statutd'must  be  strictly  complied  with  {a). — But  this  is  only  in 
cases  of  rent  within  the  statute ;  and  not  in  those  of  nonsuit  in  other 
cases ;  indeed  Lord  Hardwicke  has  laid  it  down,  that  in  every  case, 
unless  where  the  Court  is  tied  up  by  this  statute,  a  writ  of  inqaiif 
may  be  granted  in  order  to  do  complete  justice  (^). 

If  the  plaintiff  become  nonsuit,  the  defendant  is  not  bound  to  take 
his  remedy  under  the  statute,  but  has  his  option  either  to  proceed  by 
writ  of  inquiry  under  it,  or  to  bring  his  action  against  the  plaintiff  and 
his  sureties  on  the  replevin  bond  (a). 

Nor  does  the  statute  take  away  or  alter  the  judgment  at  common 
law  ;  it  only  gives  a  further  remedy  to  the  avowant.  So  that  after  a  n(m 
pros,  plaintiff  may  still  enter  his  judgment  pro  retorno  :  but  it  is  better 
to  make  a  suggestion,  and  proceed  by  writ  of  inquiry  ;  because  if  the 
plaintiff  sue  out  a  writ  of  second  deliverance,  it  will  operate,  as  has 
been  observed,  as  a  supersedeas  of  the  ret,  hob,  but  not  so  to  the  writ  of 
inquiry  :  for  by  this  statute,  the  legislature  intended  that  the  proceed- 
ing by  writ  of  inquiry,^. yji.  and  elegit,  should  be  final  for  the  avow- 
ant to  recover  his  damages,  and  that  the  plaintiff  should  keep  his  cattle 

(^)  3,  Sell,  Pract.  26g.  (^)  Valentine  v.  fuwcct.    Ca.  temp.  Hardw.  t^^. 


Sect.  III.3      Of  the  Ni.n  Pros.y  Nonsuit,  S^c.  519 

notwithstanding  the  course  of  awarding  a  ret.  bab.  which  is  the  right 
judgmenti  and  is  stiii  entered  up  as  before  the  statute  {a). 

If  plaintiff  in  replevin  be  nonsuited,  the  defendant  is  not  bound  to 
have  his  damages  assessed  by  the  jury  under  17  Car,  2.  r.  7.  or  to  take 
the  earliest  moment  to  prosecute  his  writ  de  retorno  habendo ,  and  he 
may  again  distrain  the  same  goods  for  rent  subsequently  accrued  pre-> 
viously  to  executing  his  retorno  habendo  without  waiving  his  action  against 
the  sureties  in  the  bond  {b). 

Where  judgment  is  given  on  demurrer  for  the  avowant  in  replevin, 
fifteen  days'  notice  of  the  execution  of  the  writ  of  inquiry  should  be 
given  to  the  plaintiff,  as  in  the  case  of  nonsuit,  on  stat.  17  Car,  2. 
c.  7.  (r). 

Where  the  judgment  is  for  the  defendant  after  verdict,  if  the  jury 
have  not  inquired  at  the  trial  as  the  statute  directs,  it  must  be  entered 
up  as  a  common  law  judgment  pro  ret,  hab.  But  if  the  jury  have  as- 
sessed damages,  but  not  the  amount  of  the  rent,  &c.  it  may  be  enter- 
ed as  a  judgment  under  stat.  21  //.  8.  c.  19. :  and  the  Court  will  per- 
mit the  defendant  to  amend  his  judgment  if  entered  as  under  the  sta- 
tute, and  not  warranted  thereby, to  make  it  a  common  law  judgment  {d). 

Where  the  defendant  made  conusance  for  rent  in  arrear,  and  the 
jury  found  a  verdict  for  him,  and  damages  to  the  amount  of  the  rent 
claimed  in  his  conusance,  without  finding  either  the  amount  of  the 
rent  in  arrear  or  the  value  of  the  cattle  distrained,  and  judgment  was 
entered  for  the  damages  assessed,' the  Court  permited  the  defendant  to 
amend  his  judgment,  and  to  enter  a  judgment /ro  ret,  hab,  after  a  writ 
of  error  brought  {e). 

In  replevin  the  plaintiff  avowed  for  a  year's  rent;  verdict  for  the 
defendant ;  but  no  value  found  for  the  jury.  It  was  moved  for  a 
writ  of  enquiry  under  the  stat.  1 7  C  2.  r.  7.  to  ascertain  the  rent  in  ar- 
rear and  the  value  of  the  cattle.  Gould,],  doubted  whether  it  could 
be  granted  to  supply  a  defective  verdict  in  case  of  rent ;  though  after 
a  judgment  by  default  it  would  certainly  lie;  and  added,  that  Bur^ 
row*s  note  of  Andrews  and  James,  AT.  24.  G.  2.  B.  R.  appeared  to  be 
a  judgment  by  default.  However,  no  cause  being  shewn,  the  rule 
Dvas  made  absolute  {f). 

If  there  have  been  no  avowry,  the  Court  will  set  aside  a  writ  of 
inquiry  obtained,  and  the  inquisition  thereon  \  for  the  avowry  is  in 
the  nature  of  a  declaration,  and  is  the  only  ground  of  an  inquiry 
for  the  defendant  in  replevin  [g). 

The  stat.  11  G.  2.  c  19.  /.  22.  gives  the  defendant  or  defendants 
in  replevin  making  avowry  or  conusance  upon  distress  for  rent,  re- 

(a)  %  SeU.  Pract.  a69.  («0  Gamon  v.  Jontt,    4  T.  R.  509- 

\h)  Hefford  v.  Alger,    x  Taunt.  ai8.  (r)  Recf  ▼.  Morgan.    3  T.  R.  349- 

(0  Burton  v.  Hickcy.  x  Mars.  444.  S.  C  (/)  Freeman  v.  Lady  Archer,  a  Bl.  R.  763. 

6  Taunt.  57.  ig)  Btc  Abr.  tit.  Replevin,  Ac  (D.J 
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lief^  herioti  or  other  service,  in  case  the  pladntiff  in  the  actioa  ahali 
become  nonsuiti  discootinue,  or  have  judgment  ag^iinst  him,  doiibk 
Costs. — The  avowry  must  be  for  taking  the  goods,  &c.  as  a  «listress ; 
else  it  will  be  out  of  the  statute  (a). 

This  statute  does  not  extend  to  a  rent-charge,  or  seisure  for  aheriot 
custom  (i) ;  nor  to  the  case  of  a  distress  for  poor  rates  (r). 

Whexe  a  statute  gives  double  costs,  they  are  calculated  thus  :  1.  ih« 
common  costs ;  and  then  half  the  common  costs.  If  treble  costs,  I. 
the  common  costs;  a.  half  of  these,  and  then  half  of  the  latter  {h). 


Section  IV.    Of  the  Remedies  where  the  Pledges  prove 

instffficienL 

1 .  Bi/  Action  against  the  Sheriff. 

2.  By  Scire  Facias  against  the  Pledges. 

3.  By  Proceeding  on  the  Replevin  Bond. 

1.  Of  the  Action  against  the  Sheriffi 

The  sheriff,  upon  making  replevin,  is  bound,  as  has  been  before 
Itated,  to  take  pledges,  and  they  must  be  sufficient  pledges }  for  if 
they  be  not,  an  action  on  the  case  will  lie  against  him ;  the  Courts 
however,  will  not  proceed  in  a  summary  way,  by  granting  an  attach* 
ment  against  the  sheriff  for  neglecting  to  take  a  replevin  bond  {d). 

In  case  pledges  are  taken  and  they  prove  to  be  insufficient,  the 
party  has  a  double  remedy,  v».  against  the  sheriff  and  against  the 
bail;  against  the  sheriff  by  action,  and  against  the  bail,  if  the  distress 
ivcre  not  for  rent,  by  scire  facias ;  if  for  rent,  either  by  scire  facias^  at 
upon  the  replevin  bond,  assigned  according  to  the  statute  (r). 

If  insufficient  pledges  dc  retorm  habendo  be  taken  by  the  officer  of 
the  Court  below  in  the  replevin,  the  remedy  against  him  is  by  action, 
and  the  Coart  of  Common  Pleas  wQl  not  order  him  to  pay  the  costs 
recovered  by  defendant  in  replevin  [f). 

The  pledges  taken  by  the  sheriff  when  the  distress  is  not  for  rent, 
are  according  to  the  statute  of  Westm.  2.  and  may  be  by  bond,  and 
that  too  of  the  plaintiff  himself  only,  for  the  sheriff  being  answerable 
for  the  sufficiency  of  the  pledges,  may  take  the  security  as  he  pleases^ 
since  it  is  at  his  own  peril  (g). — But  he  cannot  take  money  or  cattle 
as  a  pawn  or  pledge  (A). 


{i)  %  SelL  Pract.  274. 
\h)  X  Tidd's  Pract.  891. 
(r)  Butterton  v.  Furber.  x  B.  Se  B.  517. 
{d)  Rex  V.  Lewis.  %  T.  R.  6x7.    %  Sell. 
Pract.  36a, 


(c)  Ibid.  Gilb.  L.  of  Rep.  »ao. 
(/)  Tesseyman  v.  Gddart.  x  Bos*  StPalL 
N.  R.  a9». 

C^)  Gilb.  Law  of  Rep.  97. 

(h)  Moyscr  v.  Gray.  Cro.  Car.  446^ 
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The  pledges  taken  when  the  distrefts  is  for  rent  aie  govemed  by 
Stat.  II  6. 2.  c.  19.  and  must  be  by  bond  with  two  Biireties>  and 
■ought  to  be  at  least  in  double  the  value  x>f  the  goods  distraioed.  The 
sheriff,  the  under-sberiffi  and  the  replerin-clerk,  afs,  as  has  been 
before  obsenred,  all  liable  to  the  defendant  in  replevin  for  tb^  s»f-» 
ficiencyof  the  pledges  {k  rHwm  habtndo  (n)  /  but  diey  are  not  bound 
to  warrant  their  sufficiency  $  if  they  be  apptii^ntly  responsible  it  is 
enough  (i). 

The  mode  of  proceeding  on  the  stat.  11  G.  2.  r.  ip.  is  now  gene* 
rally  preferred  to  the  old  remedy  by  set.  fa.  where  the  distress  was  for 
rent  J  and  it  is  not  afiected  by  the  17  C.  a.  tf»  7.  for  where^  in  pur** 
suance  of  that  statutei  the  avowant  had  judgment  for  want  of  a  plea 
jin  bar^  it  was  held  that  he  had  two  methods  of  proceeding  in  his  elec- 
tion I  namely,  either  to  execute  a  writ  of  inquiry  or  to  sue  upon  the 
replevin  bond;  the  plaintiff  not  having  prosecuted  his  suit  with 
effect  (r ). 

The  acdon  ought  to  be  brought  in  the  name  of  the  petson  making 
conusance,  where  there  is  no  avowant  on  record  [d). 

In  the  action  against  the  sheriff^  some  evidence  must  be  given  by 
<ihe  plaintiff  of  the  insiifficiency  of  the  pledges ;  bot  very  slight  eti^ 
dence  is  sufficient  to  throw  the  proof  on  the  sheriff^  for  the  sureties 
are  known  to  him^  and  he  is  to  take  care  that  they  ate  sufficient  {e). 

This  action  against  the  sheriff  will  lie  without  any  scire  facias  pre^ 
viously  sued  out  against  the  bail.  But  in  a  case  before  mentioned^ 
after  judgment  pro  ret*  and  an  ehignment  i^turned,  the  Court  Oh  motion 
granted  a  rule  against  the  sheriff,  under-sheriff,  and  replevin^lerk^  to 
pay  the  defendant  $*JL  15/.  the  amount  of  the  terdict  in  replevin 
(damages  and  costs),  together  with  the  costs  of  the  application  {a). 

Much  doubt  has  been  entertained,  and  the  0)urts  still  diSfer,  aS  to 
the  quantum  of  damages  whieh  the  plaintiff  ought  to  recover  itt  this 
action  against  the  sheriff  for  taking  insuQcient  pledges. 

In  the  Bang's  Bench  it  is  held,  that  the  plsdntiff  cannot  recover  be- 
yond the  value  of  the  distress.  Hie  argument  is,  that  the  duty  of  the 
sheriff  as  prescribed  by  the  Act,  is  to  take  the  bond  for  prosecuting 
the  suit  and  for  a  return  of  the  goods,  if  a  return  shall  be*  awarded : 
the  bond  therefore  would  be  satisfied  by  returning  the  goods  taken. 
If  so,  the  value  of  those  goods  seems  to  be  the  true  measure  of 
damages  to  be  given  by  this  action.  That  by  the  stat.  W'estnu  2.  it 
is  specifically  mentioned^  that  if  any  take  pledges  otherwise,  he  shall 
answer  for  the  price  of  the  beasts :  and  that  the  1 1  G.  2.  doed  not 
enlarge  the  sheriff's  responsibility  in  tins  respect  {a). 

{a)  Richards  v.  Acton.   4.  Bl.  R.  l»ao.        (c)  Gilb.  Law  of  Kcfk  t9j.  WatetmaB  ▼. 
%  SeU.  Pnct.  i^z.  Yea.  %  WOa.  41- 

(i)  Hlndk  V.  Blades.  5  Tauat.  %%$•  W  ^n^  v*  Earner,  i  Bos.  and  Pull.  Z7^» 

(«)  BuU.  N.  P.  60. 


S22  Of  the  Remedies^  ^.      [Chap.  XVI IH. 

But  in  the  Common  Pleas  the  direct  contrary  was  holdcn,  for  that 
Court  held  that  the  plaiatiff  might  recover  the  amount  of  his  renr, 
his  costs  in  the  replevin  suit,  the  value  of  the  goods,  and  whatever 
other  damages  the  jury  might  give  him,  even  beyond  the  penalty  of 
the  replevin-bond,  f.  e,  more  than  double  the  value  of  the  goods  dis* 
trained  {a).  However  this  doctrine  was  shortly  after  over-ruled :  and 
the  Court  held  the  sheriflF  liaUe  to  the  extent  of  double  the  value  of 
the  goods  distrained,  but  no  farther ;  by  analogy  to  the  liability  of  the 
sureties  {b)* 

Where  the  plain tiflF  declared  that  in  a  certain  messuage,  or  dwelling- 
house,  and  premises,  he  dbtrained  for  the  rent  of  the  said  premise? 
with  the  appurtenances,  by  virtue  of  a  certain  demise  thereof;  proof 
of  a  lease  of  two  messuages,  reserving  a  rent,  and  of  a  nodce  of 
distress  for  the  rent  of  the  two  messuages,  was  held  not  to  be  a  va*^ 
nance  {c). 

2.    Of  the  Remedy  hy  Scire  Facias  against  the  Pledges. 

Another  remedy  which  the  defendant  in  seplevin  has,  if  the  plaintiflT 
do  not  make  a  return  of  the  goods  when  a  return  has  been  awarded, 
is,  by  scire  facias  against  the  pledges.  Before  a  scire  facias  issues^  a 
writ  pro  ret,  hab.  must  have  been  sued  out,  and  an  ehf^aia  or  eloign- 
ment  be  returned  by  the  sheriff.  After  which,  if  the  names  of  the 
pledges  be  not  known,  an  application  may  be  made  to  the  replevin-^ 
ckrk,  and  if  he  refuse  or  delay  to  tell  them,  the  Court  qn  motion 
will  make  a  rule  upon  him  for  that  purpose  (d). 

If  the  plaint  have  never  been  removed,  the  defendant  may  sign  a 
mn  pros,  in  the  Court  below,  and  have  a  precept  in  the  nature  of  a 
scire  facias  {e\ 

Note.  The  two  preceding  remedies  are  used  where  the  distress  is 
not  for  rent,  as  well  as  where  it  is. 

8,     Of  the  Remedy  an  the  Replevin  Bond^ 

When  goods  are  taken  in  distress  for  rent,  and  replevied,  the  dis- 
trainer has  no  lien  on  the  goods,  but  is  left  to  his  remedy  on  the  re- 
plevin bond  (y ). 

The  usual  remedy,  therefore,  where  the  distress  is  for  rent,  and  a 
replevin  bond  is  entered  into,  according  to  stat.^ii  G.  2.  c.  19.  is  by 
taking  an  assignment  of  the  replevin  bond,  and  bringing  an  action 
thereoit  against  the  pledges  in  the  defendant's  own  name  (^. 


(m)  a  SdL  Pract.  264. 
W  Ibid.  547.  TwelU  V.  Colville.   Willei. 
375. 

(«)  Taylor  v.  Brooke.  3  M.  ft  S,  169. 


(J)  %  Sell.  Pnct.  166. 

(e)  WatermiD  v.  Yea.  %  Wila.  41 

(/)  Biadyll  v.  Ball,  x  Br.  R.  4^A 
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By  the  statute,  the  sherifF  is  ordered,  at  the  request  and  costs  of  the 
avowant,  or  person  making  conusance,  to  make  an  assignment. 

A  replevin  bond  may  be  assigned  to  the  avowant  only,  or  he  may 
1>ring  his  action  upon  it  without  joining  the  party  making  conu- 
sance (a), 

A  defendant  in  replevin  is,  indeed,  entitled  to  an  assignment  of 
the  bond,  if  the  plaintiff  in  replevin  do  not  appear  in  the  County 
Court  and  prosecute  according  to  the  condition  {b) ;  which  condition 
is  not  satisfied  by  a  prosecution  in  the  County  Court,  but  the  plaint, 
if  removed  by  re,  fa,  h,  into  a  superior  Court,  must  be  prosecuted  there 
with  effect,  and  a  return  made,  if  adjudged  there  (^).  In  such  case, 
the  defendant  may  sue  on  the  bond  as  assignee  of  the  sheriff^  in  the 
superior  Court,  though  the  replevin  be  not  removed  out  of  the 
County  Court ;  averring  in  his  declaration,  that  the  plaintiff*  did  not 
appear  at  the  next  County  Court  and  prosecute  according  to  the  con* 
dition  of  the  bond  (^). 

The  bond  may  be  assigned  four  days  exclusive  after  the  time 
limited  therein  for  plaintiff  to  prosecute  his  suit  (d). 

The  action  must  be  brought  in  the  same  Court  in  which  the  re  fa,  h, 
is  returnable.  The  mode  of  assigning  and  proceeding  is  the  same  as 
on  a  bail-bond  {e). 

The  two  sureties  in  a  replevin  bond,  are  together  liable  only  to 
the  amount  of  the  penalty  in  the  bond,  and  the  costs  of  the  suit  in 
the  bond  (/). 

A  declaration  by  P.  and  C.  assignees  of  a  replevin  bond,  stating 
that  they  distrained  the  defendant's  goods  for  rent  due  to  P.  is  good 
without  naming  C,  bailiff  [g). 

The  avowant  and  the  person  making  cognizance  may  together  take 
an  assignment  of  the  bond,  and  sue  jointly  upon  it  (g). 

The  declaration  need  not  set  out  the  goods  distrained ;  and  if  it 
state  that  the  sheriff  took  the  bond  in  double  the  value,  conditioned 
for  prosecuting,  &c.,  and  for  making  return  of  the  goods  in  the  con^ 
dition  mentioned,  and  thereupon  the  sheriff"  replevied  the  same,  that  shews 
the  bond  was  conditioned  for  a  return  of  the  goods  distrained.  And 
the  declaration  is  not  double  because  it  alleges  that  the  de- 
fendant did  not  prosecute  his  suit  with  effect,  and  hath  not  made  a 
return  {g). 

Debt  lies  by  the  assignee  of  a  replevin  bond  against  one  of  the 
sureties  in  the  detinet  only.  And  where  they  declared  that  at  the 
City  of  C.  and  within  the  said  jurisdiction  of  the  Mayor  of  the 
City,  they  distrained  the  goods  of  JF.  H,  for  rent,  and  that  W.  IL 


(a)  Page  v.  Earner,  i  Bos.  ft  PuU.  378. 
(4)  Diu  V.  Freeman.  5  T.  R.  195. 
(c)  Gwilllm  V.  Holbrook.   i  Bos.  Sc  PulL 
4x0. 


(</)  %  Sell  Pract.  a66. 
(r)  Ibid.  267. 

(/)  Hcfford  V.  Alger,  x  Taunt.  2x8. 
ii)  Phillips  V.  Price.  3  M.  &  S.  x8o. 
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at  the  said  City  made  his  plaint  to  the  Majrof^  &c.  and  prayed  de^ 
liverance ;  whereupon  the  Mayor  took  from  him,  and  the  defendant^ 
and  another  person  a  bondt  which  they  all  three  executed^  condi- 
tioned for  JF,  H,  appearing  befote  the  Mayor  or  his  deputy  at  the 
next  Court  of  record  of  the  City,  and  there  prosecuting  his  suit,  &c. 
and  thereilpmi  the  Mayor  replevied,  &c*  Heidi  that  it  was  not 
ground  for  special  demurrer,  that  the  declatatbn  did  not  shew  a  cua* 
torn  for  the  Mayor  to  grant  replevin,  and  lake  bond,  and  did  not  shew 
that  plaint  was  made  in  Court  («)•* 

In  an  action  by  the  assignee  of  a  replevin  bond  against  the  surety^ 
die  dedaraidon  alleges  that  a  return  of  the  goods  was  adjudged,  but 
that  S.  the  plaintiff  in  replevin,  did  not  make  return.  The  defendant 
pleads^  1st  that  the  judgment  Was  obtained  by  the  plaintiff  by  frauds 
in  collusion  with  S*,  adly,  that  befote  judgment  obtained,  all  matters 
in  difierence  between  the  plaintiff  and  S.  were  referred  to  arbitration, 
pending  which  the  proceedings  were  staid.  Held  that  the  first  plea, 
not  stating  that  the  judgment  was  obtained  for  the  purpose  of  de- 
frauding the  suretieif  was  no  answer  to  the  action }  and  that  the 
Mconi  plea  was  bad,  since  the  reference  was  as  much  for  the  benefit  of 
the  sureties  as  of  the  principal,  and  therefore  no  prejtidice  oould 
arise  to  them  from  the  delay  [b), 

'  A  declaration  on  a  rq>levin  bond  (conditioned  for  the  plaintiff  in  repk« 
▼1%  to  appear  at  the  County  Court  and  prosecute  )m  suit  with  eflfect, 
and  make  a  return  of  the  cattle,  goods,  &c.  distrained,  if  a  return 
ahoiild  be  adjudged)  after  alleging  that  the  pltiint  was  removed  into 
the  Court  above  \  that  the  defendant  avowed,  and  that  the  plaintiff  in 
replevin,  haying  omitted  to  plead  to  the  avowry,  a  judgment  for  a  te« 
turn  was  awarded^  averted  that  the  plaintiff  in  replevin  did  not  pro- 
secute his  suit  with  effect*  A  plea*  that  after  the  judgment  for  a  re- 
turn, a  writ  to  enquire  of  the  arrcar  of  rent  and  the  valne  of  the 
catde,  goods,  ftc.  distrained,  was  prayed  by  the  SfrowSnl,  granted,  and 
executed,  and  that  thereupon  avowant  had  judgment  to  recover  the 
arrcar  of  rent  found,  together  wi«h  a  eon  for  his  costs  and  damages. 
Was  held  ill  on  demurrer  (r). 

Sureties  in  a  replevin  bond  are  not  discharged  by  the  execudoa  of 
a  writ  of  inquiry,  Under  17  C  a.  c.  19.  4.  23.  and  a  judgment  there- 
on, for  avowant  to  recover  the  arrear  of  rent  found,  together  widi  a 
aum^^  hii  costs  and  damages  {c). 

Tbon^  a  replevin  bond  be  accepted  by  one  of  two  sureties  only,  tt 
is  nevertheless  available  by  the  sheriff  against  such  surety ;  but  stmUt 
tM.  to  a  greater  amount  than  a  moiety  of  the  rent  and  costs  {i). 
In  debt  upon  a  replevin  bond,  assigning  for  breach  the  not  making 


(a)  Wilion  V.  Hobday.  4  M.  &  T.  Xao. 
{h)  a  Moore  v.Bo^maker.  ft  Man.  39a. 
7TauDt.97.  S.C. 


{t)  Timor  t.  Tuni«r.  tt  B.  Sc  B.  so;. 
(iQ  Austen  v.  Haward.  %  Man.  353.  5.  C 

7  Taunt.  aS. 
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a  return  of  the  goods  distrained  for  rent,  the  plaintiff  may,  after  sign- 
ing judgment  against  the  defendant  for  not  returning  the  demurrer 
book,  tax  the  costs  and  issue  execution  for  the  costs,  and  the  amount 
of  the  goods  distrained  as  indorsed  on  the  replevin  bond,  without  exe- 
cuting a  writ  of  inquiry  (a). 

Sureties  on  a  replevin  bond  are  not  discharged  by  time  being  given 
to  the  plaintiff  in  replevin  {b). 

The  Court  will  not  set  aside  proceedings  on  a  replevin  bond  be- 
cause the  action  is  commenced  before  breach,  for  it  may  be  pleaded  (c), 

A  replevin  clerk,  who  is  partner  in  an  attorney's  firm,  must  suo 
alone  for  the  expenses  of  preparing  a  replevin  bond,  though  it  bo 
prepared  at  the  office  of  the  firm  (jd). 


(a)  Middleton T.Bryan.  3  M.&  S.  155. 
{6)  Moore  v.  Bowmaker.  a  Man.  8z.  S.C. 
4i  Tauiit.  379* 


(f)  Anon-  5  Taunt.  776. 

(d)  Browdon  v.  Brown,  a  B.  &  B.  II, 


CHAPTER  XIX. 


Remedies  for  Tenants  against  Landlords 

(^continued J. 

Of  the  Remedies  for  an  unfounded^  irregular ^  or  excessive 

Distress. 


Section  I.     For  Rent  pretended  to  be  Arrear. 
Section  II.  For  otke7*  supposed  Right  to  distrain. 


IT  has  been  seen  that  where  the  goods  or  cattle  of  a  person  have 
been  taken  as  a  distress,  whether  on  die  ground  that  they  are 
liable  for  rent-arrear  or  damago-feasant,  the  party  so  distrained  upon 
may  contest  the  distrainer's  right  by  an  action  of  replevin ;  beade 
that  action,  however,  the  law  afibrds  other  remedies  where  die  dis- 
tress is  unfounded  \  these  are  by  actioa  of  trespass  de  bonis  asporiatis^ 
or  ^uare  elausum  frep^  for  damages ;  or  trover  for  die  value  of  the 
thing  distrained. 

Trespass  quare  chusum  frept  was  the  remedy  commonly  resorted 
to  of  old,  not  merely  as  a  remedy  for  a  distress  wrongfully  taken,  but 
as  a  means  of  trying  the  dtle  to  lands  and  tenements^  the  title  fre-^ 
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qucntly  coming  into  question  in  the  course  of  that  acti9n :  that  action 
however  has  of  late  years  been  in  some  degree  superseded  by  that  of 
replevin  in  the  one  case,  and  ejectment  in  the  other. 

Stilly  however,  these  actions  of  trespass,  and  that  of  trover,  are 
open  to  the  party  who  means  to  contest  the  validity  of  a  distress^ 
The  proceedings  have  in  effect  much  similarity ;  but  in  respect  to 
proof  of  title  (where  the  distress  was  for  damage-feasant),  the  action 
of  replevin  being  more  strict  than  that  of  trespass  for  taUng  and 
carrying  away  the  goods,  the  latter  remedy  is  often  preferred* 


Section  I.     Remedies  for  unfounded  Distress  for  Rent 

pretended  to  be  Arrear. 

To  entitle  a  man  to  bring  trespass  he  must,  at  the  time  when  the 
act  was  done  which  constitutes  tlie  trespass,  either  have  the  actual 
possession  in  him  of  the  thing  which  is  the  object  of  the  trespass,  or 
else  he  must  have  a  constructive  possession  in  respect  of  the  right 
being  actually  vested  in  him  (/?). 

This  action  lies  for  an  unlawful  taking ;  as  if  the  distress  be  made 
at  night.  So  if  beasts  of  the  plough  had  been  taken  when  other  suffi- 
cient distress  could  have  been  had.  So,  if  doors  have  been  broken  open 
(or  enclosures  thrown  down),  to  make  it^  for  the  outer  door  can  m 
no  case  be  broken  open,  except  under  the  direction  of  stat.  1 1  6.  2. 
^  19.  of  which  we  have  before  treated. 

But  in  distress  for  rent,  if  the  outer  door  be  open,  the  person  dis- 
training may  justify  breaking  open  an  inner  door  or  lock  to  find  any 
goods  which  are  distrainable  (b). 

So,  even  where  the  trespass  was  for  breaking  and  entering  the  plaln- 
tiff^s  house  and  taking  his  goods,  and  the  case  in  evidence  was  that 
the  defendant  having  with  him  a  constable,  had  entered  the  plaintiff's 
house  to  make  a  distress  for  rent.  After  he  had  told  hb  business  and 
began  to  make  an  inventory,  the  plaintiff's  wife  tore  his  paper,  beat 
him  and  the  constable  out,  and  then  blocked  up  the  door ;  about  an 
hour  after  the  defendant  with  several  others  returned  and  demanded 
admittance,  which  being  refused,  he  broke  open  the  doors.  It  was 
ruled  by  Wilmoif  J.  that  the  distress  having  been  lawfully  b^un  and 
not  deserted,  but  the  defendant  compelled  to  quit  it  by  violence,  this 
was  a  re-continuance  of  the  first  taking  and  so  was  lawful,  though 
he  could  not  when  he  first  came  have  so  broken  open  the  doors  (c}. 

Trespass^  or  Cast. — ^The  stat  '^W.lsf  M.  sess.  i.  c.  5.  /.  5.  pro- 
vides, '<  that  in  case  any  distress  and  sale  as  aforesaid,  shall  be  made 

(«)  Bunerv.  Martin.  Crojac.  46.  Smith    I     (^)  Bull  N.P.Si. 
V.  Mllle*.  X  T.  R.  480.  I      \c)  E«p.  N.  P.  38*. 
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by  virtue  or  colour  of  that  Act,  for  rent  pretended  to  be  in  Mrear  and 
due,  where  in  truth  no  rent  is  in  arrear  or  due  to  the  person  or  per* 
sons  distraining ;  or  to  him  or  them  in  whose  name  or  names,  or 
right,  such  distress  shall  be  taken  as  aforesaid,  that  then  the  owner 
of  such  goods  or  chattels  distrained  and  sold  as  aforesaid,  his  ejcecu* 
tors  or  administrators,  shall  and  may,  by  action  of  tre^ass,  or  upon 
the  case,  to  be  brought  against  the  person  so  distraining,  any  or 
either  of  them,  his  or  their  executors  or  administrators,  recover 
double  the  value  of  the  goods  or  chattels  so  distrained  and  sold,  to- 
gether with  full  costs  of  suit." 

The  plaintiff  gave  a  note  of  hand  for  rent  arrear,  and  took  a  re-» 
ceipt  for  it  when  paid,  the  defendant  afterwards  distrained  for  rent, 
the  plaintiff  brought  trespass  ;  and  it  was  holden,  that  notwithstand^ 
ing  this  note,  the  defendant  rn^ht  distrain,  for  it  is  no  sdteration  of 
the  debt  till  payment. — ^But  if  A.  indorse  a  note  to  B.  for  a  precedent 
debt,  and  B.  give  a  recdpt  for  it  as  morytj  when  paid,  yet  if  he  neg- 
lect to  apply  to  the  drawer  in  time,  and  by  his  laches  the  note  be  lost, 
it  will  extinguish  the  precedent  debt,  and  in  an  action  he  would  be 
nonsuited  (j). 

If  a  landlord  accept  a  bond  for  rent,  this  does  not  extinguish  it,  for 
the  rent  is  bigher,  and  the  acceptance  of  a  security  of  equal  degree  is 
no  extinguishment  of  a  debt,  as  a  statute-staple  for  a  bond :  but  % 
judgment  obtained  upon  a  bond  is  an  extinguishment  of  it  {a\ 

To  covenant  for  rent  against  three  defendants,  it  was  pleaded. 
Chat  of  the  rent  41/.  was  paid ;  that  of  the  residue,  two  of  the  de« 
fendants  had  paid  thdr  shares,  and  that  the  defendant,  Mitchell  gave 
the  plaintiff  a  promissory  note  for  his  share  papble  at  a  banker's ; 
that  such  note  was  dishonoured,  whereupon  the  plaintiff  sued  Mitchel 
and  had  judgment  by  default  on  such  note,  which  judgment  was  still 
unsatisfied.  When  the  plea  was  pleaded,  the  defendant  was  under 
terms  to  plead  issuably.  The  plaintiff  treated  it  as  no  plea  under  a 
Judge's  order,  and  signed  judgment  for  want  of  a  plea.  On  cause 
being  shewn,  the  defendant's  counsel  contended  that  the  plea  was 
good ;  for  that  the  action  on  the  covenant  averred  in  the  judgment 
on  the  note,  and  the  defendant  had  a  right  to  avail  himself  of  the 
point.  L.  Kenyan.  <<  The  judgment  is  a  merger  of  the  original 
cause  of  action  where  it  is  obtained  immediately  on  the  original. cause 
itself  $  but  it  is  no  merger,  where  it  is  on  a  collateral  point,  unless  the 
fruits  of  it  be  obtained."  The  defendant's  counsel  then  said,  that  at 
any  rate  the  plaintiff  ought  not  to  have  signed  judgment ;  he  ought  to 
have  demurred.  3  Burr.  1 788.  Ld.  Kenyan.  <<  I  suspect  that  this  plea 
is  founded  on  knavery ;  it  goes  to  defeat  the  justice  of  the  case  :  but 

* 

(-f)  BulLI^.P.  i8». 
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I  fear  that  the  plaintiflF  wat  not  justified  in  treatiog  it  as  qo  p&o. 
He  ought  to  haw  demurred/^    Rule  absolute  (a). 

Where  the  tenant  of  premises  under  a  lease,  and  at  a  rent  payaUe 
half  yearlj,  agreed  to  pay  all  tazesy  except  the  landlord's  pnqiefty 
ttXf  which  the  landlord  agreed  to  albw,  and  the  tenaftt  agreed  to  Uf 
out  ao/i  in  repaurs»  which  the  landlord  also  agreed  to  aBow,  bat 
afterwards  distrained  for  half  a  year's  rent,  and  bo14  to  the  whele 
amount,  without  allowing  either  for  repur  or  property  taa^  wfaick  he 
kneMT  the  tenant  had  paid  to  the  collector ;  held  that  Ae  tenant  ni^ 
recoTcr,  in  respect  of  the  property  tax ;  but  not  in  respect  of  the  re- 
pairs, in  an  action  for  money  had  and  received  against  the  landlord  (I). 

A  tenant,  urtiose  standing  com  and  growing  crops  have  been  seiaed 
as  a  distress  for  rent  before  they  were  ripe,  cannot  maintain  an  actioa 
upon  the  case  under  tlW.^M,  s.  a8.  0. 5.  against  the  landlord  or 
has  hasliff|  for  selling  the  same  before  five  days,  or  a  reasonable  time, 
have  ebpsed  after  the  seisure,  such  sale  being  wholly  void  (^)- 


l^"^P»PW*^ 


Section  II^    For  other  supposed  Right  to  ^strain. 

If  the  distrtaa  were  made  for  other  supposed  ca«»e,  dian  wdet 
pretence  of  vent  arrear,  when  in  truth  it  was  unfottnded,  tiospasa 
also  lies  for  the  iUegality. 

After  judgment  vacated,  and  restitution  awarded,  the  defendant 
brought  trespass  against  the  plaintiff  for  taking  the  goods,  and  die 
Coort  held  that  the  action  would  lie  \  for  by  vacating  the  judgmoit  it 
is  as  if  it  had  never  been,  and  is  not  like  a  judgment  reversed  by  wiii 
of  error.^«^But,  in  such  ease,  it  would  not  lie  against  the  sheriff,  wbo 
has  the  King's  writ  to  warrant  him;  but  the  party  most  prodoocflec 
only  the  writ,  but  the  judgment  {i). 

Where  the  action  is  transitory  (as  trespass  fimr  taking  goods)  Ae 
plaintiff  Is  foreclosed  to  pretend  a  right  to  the  plaoe,  9or  can  it  be 
contested  upon  the  evidence  who  had  the  right:  therefore  possessioB 
is  justification  enough  for  the  defendant,  and  it  10  sufficient  for  him  ts 
plead  that  he  was  possessed  of  Blaehatre^  and  that  he  took  the  goodb 
damage^feasant  without  shewing  tttle.--^But  it  is  otherwise  in  trespsss 
qware  clausumfrtpt^  because  there  the  pkuntiff  claims  the  dose  ami  lbs 
right  may  be  contested  (#)• 

Trespass  for  taking  and  detaining  his  cattle  at  TMini^:  the  de- 
Ceodaiit  justified  taking  diem  damag^feasant  at  JSngMtoff,  »nd  that  bs 
canied  them  to  TMingtm  and  impounded  tbem  diere.    It  was  ob- 


(«)  Drake  ▼.  Mitchel,  et  at.  M.T.  4a  G. 
3.T.'fMSS. 
{})  Gxaham T. Tate.  KM«fcS.^i 


(r)  Oven  ▼.  Lcgh.  3  B.  Sc  A.  470* 
(i)  BUILN.P.  84. 
^)  Olid.  89. 
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jccted  on  demurrer  that  the  justification  was  local,  and  therefore  the 
defendant  ought  to  have  traversed  the  place  in  the  declaration:  sed 
nm  ^Opcaiur,  for  when  the  defendant  sa js  he  carried  them  to  Ted^ 
dingt^Hf  and  impounded  them  there,  they  agree  in  the  place ;  for  if 
the  defendant  had  not  a  right  to  take  them,  he  was  a  trespasser  at 
Teddington  («)• 

The  general  issue,  in  trespass,  is  <<  not  guilty." 

In  trespass  quare  elausum  firepif  the  defendant  may,  upon  <<  not 
guilty,"  give  in  evidence  that  he  had  a  lease  for  years  (but  not  that 
he  had  a  lease  at  will,  for  that  b  like  a  licence  which  may  be  coun- 
termanded at  pleasure),  or  that  his  servant  put  the  cattle  there  without 
bis  assent ;  but  he  cannot  give  in  evidence  a  right  of  common,  or  to  a 
way^  or  any  other  easement  %  nor  can  the  defendant  give  in  evidence 
that  the  plaintiflF  ought  to  repair  his  fences,  for  want  whereof  the 
cattle  escaped  \  nor  that  he  entered  to  take  his  emblements  or  cattle ; 
nor  ^that  he  entered  in  aid  of  an  officer  for  execution  of  process,  or  in 
fresh  pursuit  of  a  felon,  or  to  remove  a  nuisance,  nor  that  it  was  the 
freehold  of  A,  and  that  he  entered  by  his  command  or  licence ;  for 
these  are  all  matters  of  justification  only  {a). 

So,  the  defendant  cannot  give  in  evidence,  that  the  goods  were 
seised  as  a  heriot,  or  that  they  were  distrained  damage  feasant,  &c.  (a). 

But  he  may  give  in  evidence,  or  plead,  that  he  was  tenant  in  com- 
mon with  the  plaintiff:  but  if  he  would  take  advantage  of  a  stranger 
being  so,  he  must  plead  it  in  sibatement,  for  that  will  not  prove  him 
not  guilty.  So  if  there  be  two  defendants^  they  may  plead  a  tenancy 
in  common  in  one  of  them,  with  the  plaintiff  (3). 

In  case  of  an  absolutely  stinted  common  in  point  of  number,  one 
commoner  may  distrain  the  supernumerary  cattle  of  another:  but  not 
if  any  admeasurement  be  necessary ;  as  where  the  stint  has  relation  to 
the  quantity  of  common  land  (r). 

With  respect  to  the  plea  of  liherum  Ummentim^  and  to  a  new  as- 
signment, if  the  defendant  say  that  the  hem  in  quo  is  six  acres  in  27. 
which  are  his  freehold,  and  the  plaintiff  say  they  are  bis  freehold,  and 
in  truth  the  plaintiff  and  defendant  have  both  six  acres  there,  the  de- 
fendant cannot  give  in  evidence,  that  he  did  the  trespass  in  his  own 
soil»  unless  he  give  a  name  certain  to  the  six  acres,  for  otherwise  (says 
Dyer^  23.  c.  147.)  the  plaintiff  cannot  make  a  new  assignment  (d). 

It  is  certain,  that  where  the  action  is  transitory  (as  for  taking  the 
plaintiff's  goods),  the  defendant,  if  he  would  {dead  the  locus  in  quo  to  be 
his  freehold,  and  that  he  took  the  goods  damage-feasant,  must  ascer- 
tain die  place  at  his  peril ;  because  by  his  plea  he  has  made  that  local 
which  was  at  large  before  ^  for  the  taking  of  the  goods  is  the  gist  oC 


(if)  Bull.  N.  P.  90.  I     (0  HiU  V.  Hardily,  r  BLR*  6r|. 
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thd  action,  and  therefore  the  plaintiff  may  prove  it  at  a  difierent  place 
from  that  laid  in  the  declaration  [a). 

Indeed  it  should  seem  that  antientljr,  upon  a  writ  of  qaare  chmskm 
/regitj  the  plaintiff  might,  and  may  still,  declare  either  generally,  for 
breaking  his  close  at  A.  or  might  name  the  close  in  his  count,  as  for 
breaking  and  entering  his  close  called  Blackacre  in  A.  or  might  otbcr- 
V9\sc  certainly  describe  the  same.  If  he  declared  generally,  and  die 
defendant  pleaded  the  general  issue,  the  plaintiff  might  give  evidence 
of  a  trespass  in  any  part  of  the  township  of  A.  So  that,  for  the  ad- 
vantage of  the  defendant,  and  to  enforce  the  plaintiff  to  ascertain  the 
place  exactly,  a  method  was  devised  of  permitting  the  defiendant 
to  plead  what  is  called  <<  the  common  bar,''  that  is,  to  name  any 
place,  as  BrwmJUld  (true  or  false  was  immaterial)  in  A.  as  the  phce 
where  the  supposed  trespass  happened,  and  then  allege  that  such 
place  so  named  was  the  defendant's  own  freehold :  and  as  the  plain- 
tiff could  not  prove  a  trespass  in  Broomfield^  this  drove  him  to  a  new 
assignment  of  the  locus  in  quo,  by  naming  the  place  in  certain,  as 
a  close  called  Blackacre,  to  which  the  defendant  was  now  to  plead 
afresh  (^). 

In  trespass,  the  defendant  justified  in  a  place  called  ^.  as  Us  free- 
bold  ;  the  phintiff,  by  way  of  new  assignment,  said  that  the  place  in 
which,  &c.  is  called  B,  It  is  no  plea  to  say  that  A,  and  B.  are  the 
same  place,  for  by  the  new  assignment  the  bar  is  at  an  end  (« )• 

If  the  plaintiff  make  a  new  assignment,  and  the  general  issae  be 
joined  thereon,  the  plaintiff  cannot  prove  the  defendant  guilty  at  the 
place  mentioned  in  the  bar :  for  when  the  plaintiff  makes  a  new  as- 
signment he  viraives  that  whereto  the  defendant  pleaded  in  bar;  so  as 
in  truth  if  it  be  the  same  place,  he  can  never  take  advantage  thereof, 
and  therefore  if  it  be  the  same,  yet  the  defendant  ought  not  to  rqom 
that  it  is  so,  but  plead  not  guilty  and  take  advantage  of  it  at  the 
trial  {a). 

A  man  is  not  obliged  to  justify  a  distress  for  the  cause  which  be 
happens  to  assign  at  the  time  it  was  made.  If  he  can  shew  that  he 
had  a  legal  justification  for  what  he  did  that  is  sufiicient.  A  man 
may  distrain  for  one  thing  and  avow  for  another :  thus,  he  may  dis- 
train for  rent  and  avow  for  heriot  service  (c). 
'  On  a  justification  for  taking  cattle  damage-feasant,  if  it  appear  that 
the  party  distraining  had  not  actually  got  into  the  bcui  in  qvo  before 
the  cattle  had  got  out  of  it,  the  justification  cannot  be  supported  \dy 

In  trespass  for  taking  and  driving  plaintiff's  cattle,  to  which  tbeie 
was  a  justification,  diat  defendant  was  lawfully  possessed  of  a  certain 
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close,  and  that  he  took  the  cattle  damage-feasant,  plaintifF  may  spe- 
cially reply  title  in  another  by  whose  command  he  entered^  &c.  and 
it  does  not  vitiate  the  replication  that  it  is  unnecessarily  proved,  and 
farther  to  give  colour  to  the  defendant  (/i). 

For  as  trespass  is  a  possessory  action,  it  is  enough  for  the  plaintifF 
in  his  replication  to  traverse  the  title  set  out  by  the  defendant^  without 
setting  up  a  title  in  himself ;  for  the  possession  admitted  in  the  plea  in 
giving  colour  is  sufficient  unless  the  defendant  can  make  out  a  title  in 
himself* — But  if  in  trespass  for  taking  a  gelding  (or  other  chattel),  the 
defendant  plead  that  the  place  where  is  one  hundred  acres,  and  that 
y.  5.  is  seised  thereof  in  fee,  and  that  he  as  his  servant  and  by  his 
express  orders  took  the  gelding  (or  other  chattel)  damage-feasant ;  the 
plaintifF  cannot  reply  de  injuria  sua  propria  absq.  tali  causa,  for  that  would 
put  in  issue  three  or  four  things ;  but  he  must  traverse  one  thing  in 
particular  (^). 

If  the  defendant  plead  that  it  is  his  freehold,  the  plaintiff  may  reply 
three  ways:  i.  that  it  is  his  freehold,  and  then  he  must  always 
traverse  the  defendant's  plea,  except  in  one  case,  and  that  is  where 
he  makes  a  new  assignment.  2.  Or  he  may  derive  a  title  under  the 
defendanti  and  then  he  must  not  deny  its  being  the  defendant's  free- 
hold. 3-  He  may  set  up  a  title  not  inconsistent  with  the  defendant's, 
and  then  he  may  either  traverse  the  defendant's  title,  or  not^  as  he 
pleases  (r). 

It  is  not  necessary  to  have  an  interest  in  the  soil,  to  maintain  tres- 
pass qtiare  clausum  frigd,  but  an  interest  in  the  profits  is  sufficient,  as 
he  who  has  prima  tonsura.  So,  if  y.  S.  agree  with  the  owner  of  the 
soil  to  plough  and  sow  the  ground,  and  for  that  to  give  him  half  the 
crop,  y,  5.  may  have  his  action  for  treading  down  the  corn,  as  the 
owner  is  not  jointly  concerned  in  the  growing  com,  but  is  to  have 
half  after  it  is  reaped  by  way  of  rent,  which  may  be  of  other  things 
than  money :  though  in  Co,  Lit.  142.  it  is  said  it  cannot  be  of  the 
profits  themselves  -,  but  that  (as  it  seems)  must  be  understood  of  the 
natural  profits  (d). 

The  plaintiflF  may  prove  trespass  at  any  time  before  the  action 
brought,  though  it  be  before  or  after  the  day  laid  in  the  declaration. 
But  in  trespass  with  a  continuando,  the  plaintifF  ought  to  confine  him- 
self to  the  time  in  the  declaration  ;  yet  he  may  waive  the  continuando, 
and  prove  a  trespass  on  any  day  before  the  action  brought,  or  he  may 
give  in  evidence  only  part  of  the  time  in  the  continuando  {e). 

The  plaintifF  can  only  prove  the  taking  such  goods  as  are  mentioned 
in  the  declaration  ;  because  a  recovery  in  the  action  could  not  be 
pleaded  in  bar  to  any  other  action  brought  for  taking  other  goods  than 


(tf)  I  Esp.  N.  p.  z\%, 
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those  specified  in  the  declaration.  Therefore,  when  the  dccUandon 
was  for  entering  the  plaintiflF's  house,  and  taking  dhersa  kma  ei  catJk 
ipsius  querentis  ibidem  invmta  after  verdict  for  the  plaintiff  the  judg- 
ment was  arrested  [a). 

By  the  stat.  2 1  J.  i.  r.  i6.  the  defendant  may  to  trespass  fmare  dmh 
sum  fregtty  plead  a  disclaimer,  and  that  the  trespass  was  by  n^ligcoce 
or  involuntary,  and  tender  of  sufficient  .amends  before  the  actioa 
brought ;  whereupon,  or  upon  some  of  them  the  plaintiff  shall  be 
forced  to  join  issue :  and  if  the  said  issue  be  found  for  the  defendant 
or  the  plaintiff  shall  be  nonsuited,  the  plaintiff  shall  be  dearly  bsncd 
from  the  said  action,  and  all  other  suits  concerning  the  same. 

Though  the  verdict  do  not  agree  with  the  plea  in  the  manner  and 
nature  of  the  tenure,  yet  if  it  agree  in  substance  in  the  point  kg 
which  the  distress  was  made,  that  is  sufficient  \  for  there  is  a  diftr- 
ence  between  trespass  and  replevin,  for  in  replevin  it  behoves  the 
avowant  to  make  a  good  title  in  omnibus  {b). 

Thus  in  trespass  for  breaking  and  entering  the  pl^undff 's  house  and 
taking  his  goods,  the  defendant  pleaded,  that  the  house  is  parcel  ef  a 
half  yard  holden  of  A,  by  homage,  fealty,  escuage,  uncertain  suit  of 
0)urts,  enclosing  his  park  with  pales,  and  rent  of  a  pound  of  coBpt 
and  for  three  years'  arrear,  and  for  homage  and  fealty  of  the  tenant, 
he  by  A!s  command  entered  and  took,  &c.  the  defendant  Uatmed 
the  tenure  modo  etformd.  Special  verdict  that  he  held  of  A.  by  hoai> 
age,  fealty,  enclosing  his  park,  rent  of  a  pound  of  corny n,  HnmAir^ 
and  judgment  for  the  defendant  {c). 

In  trespass  for  taking  the  plaintiff's  cattle,  justification  that  they 
were  damage-feasant  in  the  defendant's  close  is  sufficient  vpicfaout 
setting  forth  a  title  (i). 

If  trespass  for  taking  and  selling  the  plaintiff's  goods  be  hroagbe 
against  two  persons,  and  the  one  sufier  judgment  to  go  by  defauk, 
and  the  other  justify  tht  taking  on  a  distress  for  rent,  by  command  of 
his  co-defendant,  and  the  selling  by  the  licence  of  the  pluntiff,  and 
issue  be  taken  on  the  licence  and  found  for  the  defendant,  the  judg- 
ment suffered  by  default  shall  be  arrested  \  for  the  case  of  a  fioence 
cannot  be  distinguished  from  a  gift  of  goods,  or  a  release,  which  de- 
stroys the  cause  of  action  as  to  all  the  defendants  {e). 

Trover  Jot  an  irregular  Distress^ 

Trover  also  lies  for  a  distress  illegally  taken ;  as  where  a  right  lo 
distrain  exbts,  but  the  distrainer  (where  the  distress  is  for  rent)  takes 
such  goods  as  are  not  lawfully  the  subjects  of  a  distress;  as  weaiing- 
apparel  in  use,  &c. 


(m)  Bull  N.  P.  84. 
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(r)  Ibid.  55. 
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For  where  cattle  or  goods  are  wrongfully  taken  and  detained,  the 
party  may  bring  trespass  vi  et  armss^  replevini  trover,  or  detinue ;  or 
if  they  be  converted  into  money,  be  may  waive  the  tort,  and  bring 
assumpsit  for  money  had  and  received :  but  the  plaintiff  having  once 
made  his  election,  cannot  afterwards  bring  another  action  for  the 
same  cause,  either  whilst  the  former  is  depending,  or  after  it  has  been 
determined  {a). 

If  therefore  a  party  pay  money  in  order  to  redeem  his  goods  from 
a  wrongful  distress  for  rent  (or  any  other  supposed  ground  of  distressy 
it  is  presumed,)  he  may  maintain  trover  against  the  wrong  doer  {b). 

In  order  to  maintain  trover  the  plaintiff  must  have  a  right  of  pro- 
perty in  the  thing,  and  a  right  of  possession ;  and  unless  both  these 
things  concur,  the  action  will  not  lie.— -Therefore  where  goods 
leased,  as  furniture  with  a  house,  have  been  wrongfully  taken  in  exe- 
cution by  the  sberiff^  the  landlord  cannot  maintain  trover  against  the 
sheriff  (r). 

For  trover  is  a  special  action  on  the  case,  which  one  man  may  have 
against  another,  who  hath  in  his  possession  any  of  his  goods  by  de- 
Kvery,  finding,  or  otherwise^  or  sells  or  makes  use'  of  them  without 
his  consent,  or  refuses  to  deliver  them  on  demand ;  and  it  is  for  re- 
covery of  damages  to  the  value  of  the  goods ;  and  therefore  a  declara- 
tion ought  to  contain  convenient  certainty  in  the  description  of  the 
things,  so  that  the  jury  may  know  what  is  meant  thereby  (d). 

The  conversion  is  the  gist  of  the  action,  and  the  manner  in  which 
the  goods  came  to  the  hands  of  the  defendant  is  only  inducement ; 
and  therefore  the  plaintiff  may  declare  upon  a  devemrunt  ad  manus 
generally,  or  specially  per  inveatioaem,  (though  the  defendant  came  to 
the  goods  by  delivery,)  for  being  but  inducement,  such  need  not  be 
proved;  but  it  is  sufficient  to  prove  property  in  himself,  possession  to 
have  been  in  the  defendant,  and  a  conversion  by  him.  So,  the  de- 
claration was  holden  to  be  good,  though  the  conversion  was  laid  to  be 
on  a  day  before  the  trover,  for  the  postea  convertit  is  sufficient,  and  the 
via.  void  (f). 

The  distinction  between  the  action  of  trespass  and  trover  is  well 
settled ;  the  former  is  founded  on  possession,  the  latter  on  property : 
a  special  property  is  sufficient  in  order  to  enable  the  party  to  bring 
trover ;  and  even  property  is  sufficient  without  possession  (e). 

To  support  an  action  of  trover,  there  must  be  a  positive  tortious 
act  (/). 

Trover  bring  founded  on  a  tort,  «  not  guilty''  is  the  general  issue. 
A  release  also  may  be  pleaded  specially^  and  it  seems  is  the  only 
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special  plea  in  this  action.     But  as  the  defendant  cannot  plead  the 
special  matter,  he  may  give  it  in  evidence  on  the  general  issue  (a). 

Where  the  goods  are  cumbrous,  instead  of  allowing  them  to  be 
brought  into  Court,  the  Court  will  grant  a  rule  to  shew  cause,  why 
on  the  delivery  of  the  goods  to  the  plaintiflF  and  paying  costs  proceed- 
ings should  not  be  staid  {b). 

Trespass  for  an  irregular  Distress. 

Trespass  will  also  lie  for  any  irregularity  in  making  the  distress,  or 
in  the  subsequent  disposition  of  it,  or  conduct  respecting  it. 

Therefore  trespass  lies  against  a  landlord,  who,  on  making  a  dis- 
tress for  rent,  turned  plaintiff's  family  out  of  possession,  and  kept  the 
premises  on  which  he  had  impounded  the  distress  (c). 

But  respecting  a  distress  for  rent,  by  stat.  ii  6.  2.  r.  19.  a  distress 
for  rent  shall  not  be  deemed  unlawful  for  any  irregularity  in  the  dis- 
position of  it  afterward,  nor  the  party  making  it  a  trespasser  a^  inkk: 
but  the  party  aggrieved  may  recover  full  satisfaction  for  the  special 
damage  he  shall  have  sustained  thereby,  and  no  more,  in  an  acdoo  of 
trespass  or  on  the  case,  unless  tender  of  amends  have  been  befioie 
made.    /.  19. 

Trover  therefore  will  not  lie  in  such  case  {d). 

Trespass  will  not  lie  on  an  irregular  distress,  when  the  irregubrity 
complained  of  is  not  in  itself  an  action  of  trespass,  but  consists 
merely  in  the  omission  of  some  of  the  forms  required  in  conducting 
the  distress,  such  as  procuring  goods  to  be  appraised  before  diey  are 
sold ;  the  true  construction  of  the  provision,  in  11  G.  2.  r.  19.  /.  19* 
that  the  party  may  recover  a  compensation  for  the  special  damage  be 
sustains  by  an  irregular  distress  in  an  action  of  trespass,  or  on  the 
case,  is  that  he  must  bring  trespass  if  the  irregularity  be  in  the  nature 
of  an  act  of  trespass  \  and  case  if  it  be  in  itself  the  subject-matter 
of  an  action  on  the  case  (e). 

Action  on  the  Case  for  an  excessive  Distress. 

As  to  an  excess  of  a  distress  taken,  an  action  on  the  case  lies  far 
that  on  the  statute  of  Marlhridgey  $2  H.ci.  but  that  will  not  warrant 
an  action  of  trespass  {/). 

Thus  in  trespass  for  breaking  and  entering  his  house,  and  taking  an 
excessive  distress,  after  judgment  by  default,  it  was  holden,  on  error 
brought,  that  trespass  would  not  lie,  for  the  entry  was  lawful^  and 
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there  is  nothing  subsequent  to  make  it  a  trespass,  as  there  is  when  tie 
distress  is  abused.  At  common  law,  the  party  might  take  a  distress  of 
more  value  than  the  rent,  therefore  that  did  not  make  him  a  trespasser 
flb  initio^  but  the  remedy  ought  to  be  by  a  special  action  founded  upon 
the  statute  of  MarWridge  {a). 

(a)  Bull.  N.  P.  (8i.) 


CHAPTER  XX. 

Of  the  Remedies  for  Tenants  against  Landlords 

(continued.J 


Of  the  Tenant* s  Remedies  by  Action  of  Covenant  or  As- 
sumpsit, according  as  the  Lease  is  by  Deed  or  without 
Deed. 

IF  the  landlord  commit  a  breach  of  covenant,  if  the  lease  be  by  deedy 
or  violate  his  contract  if  the  lease  be  by  writing  without  deed,  or 
by  parol  agreement,  the  tenant  may  in  the  one  case  sue  him  for  da- 
mages in  an  action  of  covenant,  and  in  the  other  in  that  of  assumpsit. 

A  breach  of  covenant  need  not  be  assigned  in  express  words :  it  is 
su£^cient  if  it  be  a  direct  affirmative,  and  certain  to  general  intent  {a). 

Therefore,  oq  a  covenant  that  the  defendant  had  a  right  to  let  for 
the  term,  a  breach  assigned  generally  that  he  had  not  a  right  to  let  is 
good  I  for  the  cov^ns^nt  being  general,  the  breach  may  be  assigned  as 
general  as  the  covenant,  and  it  lies  not  in  the  plaintiff's  notice  who 
had  the  rightful  estate ;  but  the  defendant  ought  to  have  maintained, 
that  he  was  seised  in  fee,  and  had  a  good  estate  to  demise,  and  then 
the  plaintiff'  ought  to  have  shewn  a  special  title  in  some  other;  but 
prima  facie  the  count  is  good,  the  covenant  being  general,  to  assign  a 
general  breach  (A). 

So  in  assigning  a  breach  of  covenant  that  was  for  quiet  enjoyment, 
it  was  held  to  be  sufficient  that  at  that  time  of  the  demise  to  the  plain- 
tifi>  J.  had  lawful  right  and  title  to  the  premises,  and  having  such 
lawful  right  and  title  entered,  &c.  and  evicted  him,  &c.  without 
shewing  what  title  A,  had ;  or  that  he  evicted  the  plaintiff  by  legal 
process,  &c.     Alleging  that  <<  the  party  having  a  lawful  right  and 

(tf)  Penning  v.  Lady  Pht.  Cro.  Jac*  383. 1      (Q  Salman  v.  Bradshaw.  Cro.  Jac.  304. 
FostcFY.  ricrson.  4  T,  R«  (i  7-^ai«  I  Cone,  semb,  Woottcn  v,  Hcali  X  Mod.  66. 
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title>  entered,''  i8  eqaivalent  to  saying  <^  he  entered  by  hwful  ligbt 
and  title  {a). 

So  al80»  if  a  covenant  be  against  the  act  of  any  particular  persoot 
interruption  asugned  as  a  breach  is  good^  without  shewing  by  what 
title  (a). 

So,  if  a  lessor  covenant  for  quiet  enjoyment  against  the  iofvfiJ  let, 
suit,  entry,  &c.  of  himself,  his  heirs,  and  assigns,  the  dedaxatioQ  for 
a  breach  of  the  covenant  need  not  expressly  allege  that  he  entered 
claiming  title,  if  the  disturbance  complained  of  be  such  as  dearly  ap- 
pears to  be  an  assertion  of  right  (i). 

On  a  covenant  that  A,  and  his  wife  shall  enjoy,  &c.  a  breach  diat 
jl.  was  ousted  is  sufficient  (c). 

However,  to  establish  a  breach  of  covenant  for  quiet  enjoyment 
without  incumbrance  from  any  person,  the  plaintiff  must  shew  a  hw- 
ful incumbrance  (d), 

A  condition  that  the  lessee  shall  not  molest,  vex,  &c.  znj  copy- 
bolder,  is  not  broken  by  any  entry  on  the  premises  vi  et  arrms  to  beat 
him,  if  he  do  not  oust  him  from  his  copyhold  {e). 

But  where  in  covenant  for  quiet  enjoyment  the  breach  assigned  was, 
that  the  defendant  had  exhibited  a  bill  in  Chancery  against  him  for 
ploughing  meaddw,  and  obtained  an  injunction,  which  had  been  dis- 
solved with  20/.  costs ;  on  demurrer,  this  was  held  to  be  no  bitadi  of 
covenant,  for  the  covenant  was  for  quiet  enjoyment,  and  diis  was  a 
suit  for  waste  (/). 

The  seller  covenants  to  the  purchaser  of  an  estate  that  he  shall  enjoy 
and  receive  the  rents,  &c.  widiout  any  action,  &c.  or  intermptioo  by 
the  seller  or  those  claiming  from  him,  or  <<by,  through,  or  widi  his, 
or  thdr  acts  ^  this  means  default.  Therefore,  a  breach  was  hoUen  to 
be  well  assigned  in  respect  of  certain  quitprents  in  arrear  before  and  at 
the  time  of  the  conveyance,  though  not  stated  to  have  aoctued  while 
the  seller  was  tenant  of  the  premises  (|^)« 

But  to  covenant  for  enjoyment  free  from  arrears^  plea  that  the  de^ 
fendant  delivered  money  to  the  plaintiff,  with  intention  for  him  to  pay 
it  over  to  the  lessor,  b  good  {h). 

A  covenant  to  surrender  a. copyhold  to  a  purchaser,  and  to  nafceand 
do  all  acts,  deeds,  &c.  for  the  perfect  surrender  and  assurance  of  die 
premises  at  the  costs  and  charges  of  the  sdler,  is  not  broken  by  the 
non-payment  of  the  fine  to  the  lord  on  the  admission  of  the  purchaser ; 


(«)  Fotier  T.  WUion.  Cro.  Elis.  %i%.  Nor- 
Maii  T.  Fostsr.  z  Mod.  xox.  Foiter  ¥.  Pienon. 
4  T.  IL6z7-6az.  Hpdgton  ^.Bmx  India  Com- 
liany.  8T.R.a78. 

{h)  Lloyd  V.  ToiBkiei.  z  T.  R.  671. 


(«)  FcBBiasv, Lid/ Plat* Cro.  Ja&sSl*    |      (4)  Grifich  ▼, Himnii.   4ModiM9^ 


(4  Broking  ▼.  Cham.  IVid.  415. 
{§)  CliaatflowcrT.Prieitl7.Cko.£l»9t4. 
LanniQg  ▼•Lovciing.  Ibid.  9x6^ 
(/)  MoigaD  T.  Hunt,  a  Vest.  izj. 
({}  Howct  T.  Brutiifidd.    3  Eau.  R.  491. 
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for  the  title  is  perfected  by  the  admittance  of  the  tenant^  and  the  fine 
is  not  due  till  after  the  admittance  {a). 

In  an  action  against  executors  in  their  own  right  on  a  covenant  for 
<c  good  title  and  quiet  enjoyment  against  any  person  or  persons  what- 
soeyer,"  contained  ih  an  assignment  of  a  lease  of  the  testator  by  way 
of  mortgage,  the  declaration  must  shew  a  breach  by  some  act  of  the 
covenantors  {b). 

Covenant  by  a  lessee  against  his  lessor,  and  breach  assigned  on  the 
covenant  for  quiet  enjoyment,  for  that  the  lessor  ousted  him:  the  de- 
fendant pleaded  that  he  entered  to  distrain  for  rent,  and  traversed  that 
he  ousted  him  deprcermssis  g  the  plaintiff  demurred,  for  that  he  did  not 
traverse  that  he  ousted  him  depramusis  or  any  part  thereof.  SeJ  per 
Curiam,  the  plea  is  good,  and  proof  of  any  part^  had  the  plaintiff  join- 
ed  issue,  would  have  been  sufficient  (r). 

Where  the  covenant  is  founded  on  a  conveyance  of  an  estate  which 
proves  to  be  void,  the  covenant  is  void  also. 

Thus,  where  the  conveyance  was  ^  a  grant  of  so  much  of  a  term  as 
should  be  unexpired  at  the  death  of  A.**  and  covenant  for  quiet  enjoy- 
ment and  bond  for  performance  of  covenants ;  this  conveyance  being 
void,  on  account  of  the  uncertainty  of  the  time  when  the  term  was  to 
commence  and  end  [Co.  Lit.  456.]  the  covenants  were  adjudged  to  be 
▼oid,  as  they  depended  on  the  estate  (1/). 

But  though  a  lease  be  void»  covenant  lies  in  certain  cases  for  a  breach 
of  covenant  before  the  lease  became  void. 

'  Thusy  upon  the  stat.  13  Eliz.  c.  ao.  (since  repealed)  of  leases  made 
by  parsons,  that  upon  non-residency  for  eighty  days  the  lease  shall  be 
void,  yet  it  was  adjudged,  that  where  a  parson  made  such  a  lease  by 
indenture,  in  which  were  divers  coveiumts  on  the  lessee's  part,  and 
after  the  lease,  &c.  became  void  by  non-residency,  &:c.  for  a  covenant 
broken  before,  an  action  of  covenant  lay  {e). 


(a)  Gnhim  ▼•  Simc  I  £■«.  R.  6$%,  Rei 
w.  the  JLoid  of  tke  Manor  of  Hiadon.  T.  R. 

(i)  Nobk  V.  Kins.    iaBl.R.34. 


(«)3ttII.N.P.jo|. 

(d)  Copcnhum  ▼•  Qopenhum.     Sir  T. 
Raym.  27* 
(«)  Nnnns  ▼.  Gee.    Cro.  £lii.  77* 
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CHAPTER  XXL 

Oftlie  Reniedksjbr  Tenants  against  third  Persons^ 


Section  I.    Of  Distress  for  Damage  Feasant  and  Rescous. 

Section  II.    Of  Trespass  for  immediate  Injuries  to  his  PoS'- 

session;  and  Case  for  consequential  ones« 


Section  I.  Of  Distress  for  Damage  Feasant,  and  Rescous. 

T  F  the  inclosures,  &c.  of  the  tenant  be  broken  downi  or  his  land  ia- 
•^  jured  by  the  cattle^  &c.  of  another  person,  he  may  either  bring  an 
action  of  trespass  for  the  damage  done,  or  he  may  take  the  cattle,  &c. 
as  a  distress  damage  feasant ;  for  the  party  has  his  election  of  the  two 
remedies  \  but  using  one  of  them  is  an  utter  \7aiver  of  the  otfaei^  as 
the  election  of  one  cannot  but  be  considered  to  be  an  implied  rejecdon 
of  the  other;  beside  that,  mmo  debet  Us  veBcaripro  eddem  causa :  a  disr 
tress,  therefore,  taken  damage  feasant,  as  long  as  it  is  detained,  is  a 
good  bar  to  trespass  (a). 

If.  a  beast  have  done  more  damage  than  he  is  worth,  let  the  injoied 
party  not  distrain,  but  rather  take  his  action,  (a). 
"  This  ground  of  distress  is  upon  the  principle  of  the  law  of  reoom* 
pence,  which  justifies  the  party  in  retaining  that  which  occaaons  aa 
injury  to  his  property,  till  amends  be  made  by  the  owner. 

Damage  feasant,  however,  is  the  strictest  distress  that  is;  fostbe 
thing  distrained  must  be  taken  in  the  very  act,  for  if  they  be  once  off, 
though  on  fresh  purstut,  you  cannot  distrain  them ;  thia  divernty  ex- 
isting between  distress  for  rent  and  damage  feasant,  that  one  may  dis- 
train any  cattle  he  finds  on  the  premises  for  rent,  but  in  th^  othfcr  case 
they  must  be  actually  doing  damage,  and  are  only  distrainable  (or  the 
damage  they  are  then  doing  and  continuing ;  for  if  they  have  done 
damage  to-day  and  gone  off,  and  come  again  at  another  time  and  are 
doing  damage,  and  are  taken  for  that,  and  the  owner  tender  amends 
for  that  damage,  the  party  cannot  justify  keeping  *them  for  the  first 
damage  (a). 

Moreover,  if  ten  head  of  cattle  be  doing  damage,  one  cannot  take 
one  of  them  and  keep  it  for  the  whole  damage,  but  may  bring  trespaaa 
for  the  rest  (n). 

(«)  Vaspor  V.  £dwird9.    i%  Mod.  660-63. 
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For  damage  feasant  one  may  distrain  in  the  night,  otherwise  it  may 
be  the  beasts  will  be  gone  before  he  can  take  them ;  in  which  respect^ 
this  distress  differs  from  that  for  rent,  or  rent*seryice,  which  must  be 
in  the  day-time  {a). 

If  the  distress  be  stolen  or  set  at  large  by  a  stranger,  the  distrainer- 
shall  not  be  answerable  for  it  *,  but  if  in  that  case  replevin  be  brought 
and  an  ehngatur  returned,  as  there  must  be,  there  shall  be  a  withernam, 
and  the  distrainer  is  liable  till  he  shew  the  matter,  which,  being  no 
default  of  his,  will  excuse  him  {b). 

If  tender  be  made  of  damages  before  the  taking,  the  taking  is  un- 
lawful \  if  after  the  taking  and  before  impounding,  then  the  detainer 
after  is  unlawful ;  but  tender  comes  coo  late  after  the  impounding  to 
make  either  the  taking  or  detaining  unlawful :  still,  however,  after  the 
impounding,  the  distrainer  may  take  the  amends  and  let  go  the  dis- 
tress if  he  please. 

If  a  distress  damage  feasant  escape,  or  die,  without  any  neglect  of 
the  distrainer,  he  may  have  an  action  of  trespass  against  the  owner. 

In  trespass  quare  clausum  fregit^  the  defendant  pleaded,  that  the 
plaintiff  distrained  his  hog  damage  feasant  for  the  same  trespass ;  the 
plaintiff  replied,  that  the  hog  escaped  without  his  consent,  and  that 
he  was  not  satisfied  for  the  damage :  pn  demurrer,  it  was  holden, 
that  the  action  would  not  lie,  though  it  was  admitted  that  if  the  dis- 
tress had  died,  the  action  would  revive,  but  the  escape  (unless  the 
contrary  be  shewn)  was  the  fault  of  the  plaintiff  (^). 

OfRescous. 

Rescous  is  where  the  owner  or  other  person  takes  away  by  force  a 
thing  distrained  from  the  persop  distraining  i  but  the  person  must  be 
actually  in  possession  of  the  thing,  or  else  it  is  no  rescous;  as  if  a 
man  come  to  make  a  distress,  and  he  be  disturbed  to  do  it :  but  the 
party  may  bring  an  action  on  the  case  for  this  disturbance  (r). 

The  plaintiff  ought  to  count  for  what  rent  or  services  he  took  the 
distress,  and  the  defendant  may  traverse  the  tenure  (c). 

If  a  man  send  his*  servant  to  distrain  for  rent,  isfc.  and  rescous  be 
made,  the  master  shall  have  the  writ,  and  he  may  join  in  the  writ  for 
assault  and  battery  of  the  servant ;  for  both  are  torts.  The  joinder 
of  action  depends  on  the  form  of  the  action  j  for  wherever  the  same 
plea  may  be  pleaded,  and  the  same  judgment  given  on  two  counts, 
they  may  be  joined  in  the  same  declaration  (r). 

If  the  defendant  plead  <<  not  guilty,"  which  is  the  general  issue^ 

(a)  Co.  Lit.  142.  I       («)  Bull.  N.  P.  84. 

(^)  Vaspor  Yk  JEdwardt.!  Mod.66o.  f 
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he  caiitio(  give  in  eviden€e  noo-teiuire  of  the  plaintiff  who  distnuncd 
for  rent,  but  he  ought  to  plead  it  {a). 

But  this  action  is  rarely  brought  at  this  day,  but  a  spedal  acdon  on 
the  case  in  which  non-tenure  may  be  given  in  eridence  on  the  goxnJ 
issue  {a). 

Fide  anU  touching  stat.  %W.l^M.c.$,s.  4,  isfc. 

In  an  action  on  the  case  for  the  rescue  of  a  distress  intended  for 
sale,  the  plaintiff  need  not  state  that  he  gave  notice  of  the  distress ; 
nor,  if  the  rent  became  due  upon  a  lease  for  yearsy  need  he  afcr 
occupation :  for  upon  a  lease  for  years  the  rent  is  papUe  though  the 
lessee  never  occupy;  cwtrd  of  a  lease  at  wilL  Nor,  though  the 
lent  was  payable  only  during  occupsktioo,  need  be  shew  any  chiiq; 
more  than  the  lessee's  entry  {h). 

The  venue  may  come  from  the  vill  where  the  rescue  was,  without 
joining  either  the  vill  where  the  demise  was  made,  or  the  distrcsa 
taken  (*). 


SccTiON  II.     Of  Trespass  fir  immediate  Injuries  to  ike 

Tenanfs  Possessiofu 

Where  the  immediate  act  itself  occasions  a  prejudice,  or  is  an  in- 
jury to  the  house,  land,  &c«  of  another,  trespass  vi  et  anmt  witt 
lie  (0. 

This  is  a  possessory  action;  therefore,  whoever  b  in  possession 
may  maintain  an  action  of  trespass  against  a  wrong-doer  to  his  posf 
session(</). 

Therefore,  where  a  party  being  entitled  under  a  lease  from  the 
Crown  to  the  sole  right  of  digging  lead  in  a  certain  district,  to  the 
soil  of  which  she  had  no  right,  let  to  the  plaintiff  all  her  right  so  to 
dig  during  her  term :  upon  his  bringing  trespass  on  die  case  against 
the  defendant  for  taking  the  lead,  it  was  held  that,  being  in  posses- 
sion, he  should  have  brought  trespass  vi  it  artmss  wherefore  he  was 
nonsuited  (r). 

Soj  trespass  vi  €i  armis  lies  for  one  who  has  the  profits  of  die  soU, 
though  not  the  soil  itself;  as  herbapum^  pasiura^  f^c.  (/). 

It  lies  against  a  wrong-doer,  even  though  the  tenant's  posacsaioa 
be  void. 

Therefore,  one  in  possesion  of  glebe  land  under  a  lease  void  by 


(«)  BrB.  R  p.  6s. 

(Jk)  BdlaiM  ▼.  Burliriche.   i  Ld.  JUym. 
170. 
(t)  BuQ.  N.  P.  79. 
(4  ^9i  V.  Oliver.  Cro.  Jtc.  i%$,  Hv* 


ker  ▼.  BirkbcdE*  S  But.  i557-si^3> 
(0  Ibid.  Shaipcoct  v.  Mqifoid.    1  U- 

Raym.  187-188. 

(/)  Rex  ▼.  The  JaMiiaMi  «#  UsdoK 
Bmrov.  $  BscTt  I  Sltf-lla;* 
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Stat  13  Elk.  e.  ao.  bjr  reason  of  the  lectoPs  non-residence,  may  yet 
knaintain  trespass  apon  his  possession  against  a  wrong-doer  {a). 

As  trespass  is  a  possessory  .action,  and  possession  is  sufficient  to 
maintain  it  against  a  stranger,  no  special  title  need  be  made  (i). 

In  trespass,  the  plaintiff  need  not  falsify  the  defendant's  title ;  for 
the  defendant's  title  being  out  of  the  case,  it  then  stands  under  the 
plaintiff's  possession,  which  is  enough  against  a  wrong-doer ;  and  the 
plaintiff  need  not  reply  a  title  (r). 

Trespass  was  brought  for  breaking  and  entering  the  plaintiff's 
house,  and  beating,  and  abusing,  and  ill-treating  him:  plea  not 
guilty.  The  defence  was,  that  the  plaintiff  being  a  pauper  had 
many  years  before  been  placed  by  the  parish  officers  of  that  time  in 
the  house,  where  the  defendants,  seven  in  number,  committed  the 
trespass,  and  that  the  defendants  as  parish  officers  came  to  the  house 
to  remove  the  plaintiff  and  his  family  to  another  house}  that  the 
plaintiff  refused  to  quit,  and  fastened  his  house  against  them;  and 
that  they  in  consequence  broke  open  the  house,  and  by  violence  dis- 
possessed the  plaintiff  and  his  family.  Plumer  for  the  pbuntiff  ob- 
jected, that  under  the  plea  of  <'  not  guilty,''  the  defendants  were  not  at 
liberty  to  en^er  into  evidence  of  this  kind  by  way  of  justification.  But 
JLe  Blancy  J.  was  clearly  of  opinion  that  the  defendants  might,  under 
not  guilty,  give  evidence  of  Rierum  tenementum,  and  that  if  the  plain- 
tiff had  been  put  into  the  house  by  the  parish,  he  could  by  no  length 
of  possession  whatever  acquire  any  title,  but  might  at  any  time  be 
turned  out  of  possession  by  the  parish  officers ;  and  if  he  resisted, 
force  might  lawfully  be  used  to  dispossess  him;  that  the  evidence 
offered,  therefore,  amounted  to  liberum  tenementumf  and  that  it  would 
be  a  question  for  the  jury  to  decide,  whether  any  unnecessary  violence 
had  been  used  in  accomplishing  a  legal  object,  and  to  what  danuges, 
if  any,  the  plaintiff  was  entitled.  It  being  proved  that  great  and 
unnecessary  violence  had  been  used,  the  jury,  on  that  ground  only, 
found  a  verdict  for  the  plaintiff  for  40/.  {d). 

At  the  assizes  at  Henfird  on  this  circuit,  the  same  question  came 
before  Lmonnce^  J.  in  Worthington  v.  Baister^  and  received  a  similar 
determination.  This  was  an  action  of  trespass  for  breaking  and  en- 
tering the  plaintiff's  house,  and  disquieting  him  In  the  possession 
thereof,  &c.  On  the  evidence  it  appeared,  that  the  house,  more 
than  twenty  years  ago,  had  been  built  on  a  piece  of  waste  ground  at 
the  expense  of  the  parish  for  the  plaintiff;  that  the  plaintiff  had  ever 
einoe  occupied  it  with  his  family,  paying  no  rent  to  the  parish,  or 
making  any  other  acknowledgment ;  that  lately  the  parish  officers  had 
■lade  claim  to  the  premises,  and  put  another  family  into  the  house  to 


(«)  Grihiai  r.  Peat,  z  Eaat'f  IL  044. 
\b)  Deat  v.  Oliver.  Cro.  Jac.  113. 
(r)  Ciry  v.  Holt.  %  Str.  1138. 


{i)  Fox  ▼.  Oakley  and  otben.  Oxf.  Smn. 
An.  itOS,  at  Shrewi.  T.^i  MSS. 
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occupy  It  joindjr  with  the  plaintiff,  in  doing  which  they  had  com- 
mitted what  the  plaintiff  declared  on  as  a  trespass.  Laivrence^  J. 
very  early  in  the  cause,  delivered  it  as  his  clear  opinion,  that  if  the 
house  were  originally  built  by  the  parish,  and  the  plaintiff*  put  into  it 
by  them,  no  length  of  time  would  turn  his  possession  into  a  title 
against  the  parish  ;  that  he  could  only  be  considered  as  a  mere  tenant 
at  will,  and  that  of  course  his  right  of  possession  ceased  with  the  de- 
termination of  that  will.-— Upon  this  opinion  of  the  Judge's  being 
given,  the  point  contended  between  the  counsel  on  both  sides  was, 
at  whose  expense  the  house  was  originally  built ;  and  on  its  being 
proved  that  the  house  was  erected  at  the  costs  of  the  parish,  the 
plaintiff  was  immediately  nonsuited. 

A  lease  was  made  of  a  farm,  and  also  of  certain  allotments  of 
common,  enclosed  under  an  Act  that  contained  the  usual  clause  em- 
powering the  commissioners  to  distrain  or  enter,  and  take  the  rents 
and  profits  in  failure  of  the  owner  of  the  land  to  whom  the  allot- 
ments were  parcelled  out,  paying  his  proportion  of  the  expenses  of 
the  Act ;  and  the  question  was,  who  should  defray  such  expense, 
and  the  expense  of  fencing  such  allotments  i  It  was  ruled  that  such 
e;icpen8es  were  to  be  borne  by  the  landlord.  Lord  EUenberougb^  C.  J. 
pbsenring,  that  «  The  Act  gives  the  commissioners  power  to  oust 
the  tenant  from  his  occupation ;  and  when  a  power  is  to  oust  the 
tenant  of  the  rent3  and  profits,  there  the  tenant  may  pay  in  his  own 
discharge^  and  for  the  redemption  of  the  land  {a). 

Trespass  lies  against  a  person  for  disturbing  the  plaintiff  in  the 
profits  of  a  fair  by  erecting  a  toU4>ooth,  without  saying  qmre  clausum 
Jript{a). 

The  Stat.  i6  &  17  Car.  a.  says,  that  if  in  an  action  of  trespass  the 
plaintiff  happen  to  omit  the  words  vi  et  armhf  or  contra  pacem,  the 
want  of  those  words  shall  not  vitiate  the  declaration. 

If  there  be  lessee  for  life  or  years  of  lands,  the  lessee  has  no  pro- 
perty in  the  trees  growing  on  the  land ;  and  even  if  the  clause  in  the 
lease  be  <<  without  impeachment  of  waste,"  it  gires  no  property,  but 
is  merely  an  exemption  from  an  action.  Yet  if  a  stranger  cut  down 
any  trees,  the  lessee  may  maintain  trespass^  but  he  shall  not  recover 
damages  for  the  value  of  the  trees,  because  the  property  of  them  is 
in  him  in  reversion-;  but  the  damages  shall  be  for  cropping  and 
breaking  his  close,  and  perhaps  for  the  loss  of  shade,  &c.  {b). 
.  This  action  also  lies  for  not  repairing  fences,  whereby  cattle  come 
into  ground  of  the  tenant  and  do  damage  (r ). 

Every  man's  ground  is,  in  the  eye  of  the  law,  fenced ;  and  where 
a  hedge  and  ditch  join  together,  in  whose  ground  or  side  the  hedge 
is,  to  the  owner  of  that  land  belongs  the  keeping  of  the  same  hedge 

(*)  Smith  V.  Pearcc.  Sitt  at  GuildhaU  after  I      (*)  Esp.  N.  P.  384.   4  Co.  62.  a. 
M.  T.  43  G.  3.  I      Ic)  Star  t.  Rookeaby,  x  Salk.  335. 
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or  fence,  and  the  ditch  adjoining  to  it  on  the  other  side,  in  repsdr  and 
scoured  (a). 

Where  entry,  authority,  or  licence,  is  given  to  any  one  by  the  law 
and  he  abuses  it,  he  will  be  a  trespasser  ai  initio  ;  but  where  it  is  given 
by  the  party,  he  may  be  punished  for  the  abuse,  but  he  will  not  be  a 
trespasser  ab  initio  {h). 

Where  the  plaintiff  is  in  the  actual  occupation  of  the  land,  though 
he  had  no  legal  title  whatever,  the  defendant  cannot  give  evidence  of 
property  in  a  stranger  under  the  general  issue ;  but  where  land  is  not 
in  the  actual  possession  of  any  person,  as  commons  and  the  like,  the 
defendant  on  such  issue,  may  prove  the  Jegal  possession  to  be  in  a 
third  pers<M!i  (r). 

It  will  be  a  trespass,  if  a  man  wrongfully  enter  the  house,  lands, 
or  tenements  of  another  without  his  consent ;  and  therefore  trespass 
lies  de  domo  suo  frada.  So,  for  entering  his  messuage  or  tenement. 
Or  breaking  his  close.  Or  treading  down,  spoiling,  eating,  &c.  his 
hay  or  com.  Or  cutting  down  trees.  Or  hunting  in  his  close.  Or 
breaking  hedges  and  ditches.  Or  throwing  down  or  disturbing  the 
setting  of  his  fold.  Or  breaking  up  his  pond.  So  if  a  man  enter 
and  do  damage  to  another,  though  he  do  not  keep  the  possession ; 
as  trespass  lies  quart -domum  vel  clausumfngd  (t). 

The  lessee  fbr  years,  after  the  lease  is  ^cpired,  may  have  action  for 
a  trespass  on  the  land  before  lus  lease  was  ended  (/). 

Where  one  declared  in  case  £or  4>bstructing  a  watercourse  upon 
his  <*  possession**  of  a  mill  <<  with  the  appurtenances"  and  that  «  by 
reason  ef  such  his  possession  he  had  a  right  to  the  use  of  water  run- 
ning in  a  certain  tunnel  to  the  mill,"  such  allegation  was  not  sup- 
ported by  proof  that  the  tunnel  was  made  on  the  defendant's  land, 
which  he  had  agreed  to  let  the  defendant  have  for  this  purpose  for  a 
certain  conuderation,  but  of  which  no  conveyance  was  made  by  him 
to  the  plaintiff,  and  he  had  since  refused  assent :  because  the  plaintiff 
had  not  the  water  by  reason  of  his  <<  possession"  to  the  mill,  &c.  but 
by  parol  licence  or  contract,  which  could  not  pass  the  title  to  the  land, 
and  as  a  licence  was  revokable,  and  revoked  (/}. 

Where  there  is  a  tenant  in  possession,  and  an  execution  (as  by  fi. 
fa.)  is  against  the  landlord,  whose  term  is  to  be  sold,  the  tenant  can- 
not, it  should  seem,  be  turned  out  of  possession  {g). 

But  it  is  very  dtfierent  where  the  debtor  himself  is  in  possession ; 
in  such  case,  Buikr,  J.  inclined  to  think  that  the  sheriff  might  tutn 
him  out  of  possession  {g). 

(s)  Skinoer  t.  Newton.     9  Mod.  140.  pass.  (A.  ft.) 

Par.  018.^88.  (r)  Bro.  IVesp.  456. 

H)  9;xli.  N.  P.  81.  </)  Fentiman  r»  Smith.  4  East's  R.  lOf , 

(r)  Philpot  ▼.  Holmes.  Peake*s  R.  67.  (g)  Taylor  ▼.  Cole.  3  T.  R.  %9%'%9^, 
(/)  F.  N.  B.  87.  B.  &c.  Com.  Dig.  tit.  Tret- 
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The  action  of  trespass  is  local  («)« 

The  plaintiff  may  prove  trespass  at  any  time  before  tbe  acdoo 
brought,  though  it  be  befisre  or  after  the  day  laid  in  the  declaration. 
But  in  trespass  with  a  itnthmando,  the  plaintiff  ought  to  confine  him* 
self  to  the  time  in  the  declaration :  yet  he  may  waive  the  tofOmumJ^ 
and  prove  the  trespass  on  any  day  before  the  action  brought,  or  he 
may  give  in  evidence  only  part  of  the  dme  in  the  c^ntiMtumd^ — Naie. 
That  of  a^  which  termiaate  in  themsdves*  and  once  done  omnos  be 
done  again,  there  can  be  no  coatumando  /  as  hunting  or  kiUing  a  bare 
or  five  hares,  but  that  ought  to  be  alleged,  that  £verHs  Jbkus  ^  vui^ 
hu  between  such  a  day  and  such  a  day,  he  killed  five  bares,  and  cut 
and  carried  away  twenty  trees.  Where  trespass  is  laud  in  Gonamiaace 
that  cannot  be  continued,  exception  ought  to  be  taken  at  the  trial,  lor 
he  ought  to  recover  but  for  one  trespass  \  but  hunting  may  be  con- 
tinuedrus  well  as  spoiling  and  consuming  grass  (^), 

Whether  the  trespass  may  be  laid  with  a  co9itinuamb  or  not,  dqpends 
much  upon  the  consideration  of  good  sense  i  as  where  trespass  is 
brought  for  breaking  a  house  or  hedge,  it  may  well  be  laid  wish  a 
omiMumAf  for  pulling  away  every  brick  or  stidc  is  a  breach:  bar  if 
ihe  dechration  be  that  the  defendant  threw  down  twenty  perches  of 
hedge  continuando  transgnsskmm  prsdkUm  from  such  a  day  to  audk  a 
day,  this  must  be  intended  of  a  prostemadoo  done  at  the  fiisl  day, 
and  therefore  will  be  ill  upon  demurrer  or  judgment  by  default ;  but 
it  will  be  aided  by  verdict,  because  the  Court  will  intend  that  the  jnrj 
gave  no  damage  for  the  cmAnuanJo  {b). 

So,  trespass  cannot  be  laid  of  loose  chattels  with  a  ^wrfiwaw^  and 
if  it  be  so  laid  no  eridence  can  be  given  but  of  the  taking  at  one  daj ; 
and  dierefore  in  trespass  for  mesne  process  itjought  to  be  bud  Sifmns 
Jiehtt  mc  vmbus.  Where  several  trespasses  are  laid  in  one  dedaratioaip 
ttminuando  tramgrissimei  prsdutaSf  and  some  of  them  may  be  laid  wid& 
a  imiitmanJo  and  some  not,  after  verdict  the  emtimmndo  shall  be  ext* 
tttided  to  the  trespasser,  which  may  be  laid  with  a  cantitmnA.  So, 
where  the  onAimando  b  impossible,  the  Court  will  intend  that  no 
damages  were  given  for  it  (^). 

Though  persons  having  only  a  right  are  not  to  assert  that  rig^  by 
force,  and  if  any  violence  be  used  it  becomes  the  subject  of  a  diounal 
prosecution,  yet  a  person  having  a  right  of  possession  may  peaceablf 
assert  it,  if  h«  do  not  transgress  the  laws  of  his  country  \  for  apersoa 
who  has  a  right  of  entry  may  enter  peaceably  and  being  in  possesBJon 
may  retain  it  and  plead  that  it  is  his  soil  and  ficcehoU  (<*}•  The 
mon  plea  of  liberum  tepummtum  proves  this  (4Q. 


(«)  AaoiL  ixModiSz.  DoulioDv.Mat- 
tfaewi.  4  T.  R.  so^ 
(i)  a  N.  P.  86. 


(e)  Taylor  t.  Cole.  3  T«  R.  99%-9^. 
(d)  Twmm  ▼•  Cottar.  7  T.  fU  43x* 


Sect.  IL]  to  tJie  Tenants  Possession.  545 

It  is  impossible  to  suggest  the  possession  of  a  certain  term  that  is 
hot  the  subject-matter  of  a  seizure  by  the  sheriff  under  '^  fieri  facias  {a) : 
and  as  in  a  deed  of  assignment  the  sheriff  need  not  specify  the  parti- 
cular interest  which  the  party  had,  so,  if  he  can  convey  a  title  in 
general  words,  it  is  equally  sufficient  to  justify  in  the  same  general 
words  in  an  action  of  trespass  {h\ 

Matter  of  excuse  or  justification  must  be  pleaded  specially  ;  as  in 
trespass  to  real  property,  a  licence  ;  or  that  the  beasts  came  through 
the  plaintiff's  hedge,  which  he  ought  to  have  repaired  ;  or  by  reason 
of  a  rent-charge,  common  or  the  like  (r). 

A  justification  of  trespass  must,  it  is  said,  answer  the  whole  tres-* 
pass  as  laid  in  the  declaration  [d). 

Thus,  in  trespass  for  breaking  and  entering  plaintiff^s  house  and 
expelling  him,  the  plea  justified  the  breaking  and  entering,  shewing  a 
good  cause  for  it,  and  it  was  held  to  be  a  full  answer  to  the  count ; 
for  the  breaking  and  entering  are  the  gist  of  the  action,  and  the  ex- 
pulsion is  only  matter  of  aggravation  (^).  If  the  plaintiff  had  wished 
to  take  advantage  of  the  expulsion,  he  should  have  shewn  the  special 
matter  in  a  new  assignment;  for  according  to  the  six  carpenters' case, 
he  should  shew  in  reply  that  such  makes  the  party  a  trespasser  ah 
initio. 

Therefore,  where  trespass  was  for  going  over  the  plaintiff's  close 
with  horses,  cows,  and  sheep,  and  the  defendant  justified  that  he  had 
a  way  for  horses,  cows,  and  sheep,  and  said,  that  such  a  day  he  went 
over  with  horses;  upon  demurrer  it  was  adjudged  ill,  for  it  was  a 
justification  for  horses  only  {d). 

In  trespass,  the  value  of  the  damages  must  be  stated  and  proved  {e). 
Judgment  recovered  against  another  for  the  same  injury  is  a  good 
plea  in  bar  to  this  action  (y). 

Of  the  judgment  and  damages. — In  actions  of  tort,  as  trespass,  &c. 
where  the  wrong  is  joint  and  several,  the  distinction  seems  to  be  this, 
that  where  the  plea  of  one  of  the  defendants  is  such  as  shews  that  the 
plaintiff  could  have  no  cause  of  action  against  any  of  them,  there  if 
this  plea  be  found  against  the  plaintiff,  it  shall  operate  to  the  benefit 
of  all  the  defendants,  and  the  plaintiff  cannot  have  judgment  of 
damages  against  those  who  let  judgment  go  by  default ;  but  where  the 
plea  merely  operates  in  discharge  of  the  party  pleading  it,  that  it  shall 
not  operate  to  the  benefit  of  the  other  defendants,  but  notwithstanding 
such  plea  be  found  against  the  plaintiff,  he  shall  have  judgment  and 
damages  against  the  other  defendants  (^}. 


(jd)  Taunton  v.  Costar.  y  T.  R.  431. 
{h)  Taylor  v.  Cola.  3  T.R,  V^lrVfi* 
(r)  Tidd'a  Pract.  597. 
(</}  Roberts  v.  Morsaiu  zz  Mod,  4x9* 

N  M 


(«)  Dove  y.  Smith.  6  Mod.  i J3« 
(/)  Morton's  Case,  Cro.  Elia.  30, 
Cf )  a  Tidd's  Pract.  8oi. 
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If  ther^  be  a  demurrer  to  part  and  an  issue  upon  the  other  part,  or, 
in  an  action  against  several  defendants,  if  some  of  them  demur  and 
others  plead  to  issue,  the  jury  who  try  the  issue  shall  aasess  the 
damages  for  the  whole,  or  against  all  the  defendants.  In  thia  case,  if 
the  issue  be  tried  before  die  demurrer  is  argued,  the  damages  are  said 
to  be  contingent,  depending  upon  the  events  of  the  demurrer.  Bat 
where  the  issue,  as  well  as  the  demurrer,  goes  to  the  whole  cause  of 
action,  the  damages  shall  be  assessed  upon  the  issue,  and  not  npou 
the  demurrer  {a), 

W^here  there  are  several  defendants  who  sever  in  pleading,  the  jury 
who  try  the  first  issue  shall  assess  damages  against  all,  with  a  eusei 
executio  ;  and  the  other  defendants,  if  found  guilty,  shall  be  contribo- 
tory  to  those  damages.  In  trespass  against  several  defendants  who 
join  in  pleading,  if  the  jury  on  the  trial  find  them  all  jointly  guilty, 
they  cannot  assess  several  damages.  But  they  may  find  some  of  tliem 
guilty  and  acquit  others,  in  which  case  the  damages  can  be  assessed 
against  those  only  who  are  found  guilty :  or  they  may  find  some  of 
the  defendants  guilty  of  the  whole  trespass,  and  others  of  part  only : 
or  some  of  them  guilty  of  part,  or  at  one  time,  and  the  rest  guiltj  of 
the  other  part,  or  at  another  time;  in  either  of  which  cases,  they  maj 
assess  several  damages  {a). 

Also,  where  in  an  action  against  several  defendants  the  jury  by 
mistake  have  assessed  several  damages,  the  plainti£F  may  cure  it,  by 
entering  a  nolle  prosequi  as  to  one  of  the  defendants  and  taking  judg- 
ment against  the  others ;  or  he  may  enter  a  remittitur  as  to  the  lesser 
damages ;  or,  even  without  entering  a  remittitur^  he  may  take  judg- 
ment against  all  the  defendants  for  the  greater  damages  {a). 

Where  the  jury  upon  the  trial  of  an  issue  have  omitted  to  assess  the 
damages,  the  omission  may  in  certain  cases  be^  supplied  by  writ  of 
inquiry.  Where  they  give  greater  damages  than  the  plaintiff  has  de- 
clared for,  it  may  be  cured  by  entering  a  remittitur  of  the  surplus 
before  judgment  {a). 

Of  the  Costs. ^hs  to  costs,  the  stat,  22.  23  Car.  2.  c.  9.  enacts. 
That  in  all  actions  of  trespass,  wherein  the  Judge,  at  the  trial  of  the 
causes,  shall  not  find  and  certify,  under  his  hand,  upon  the  back  of 
the  record,  that  the  freehold  or  title  of  the  land  mentioned  in  the 
plaintiff's  declaration  was  chiefly  in  question ;  the  plaintiff,  in  case 
the  jury  shall  find  the  damages  to  be  under  the  value  of  forty  shillings, 
shall  not  recover  or  obtain  more  costs  of  suit  than  the  damages  so 
found  shall  amount  unto. 

The  construction  {b)  of  this  statute,  which  now  prevails,  is  that 
the  statute  is  confine^  to  actions  of  assault  and  battery  (wUdi 
action  is  comprised  in  it)  and  actions  for  local  trespasses,  wherein  k  is 

(tf)  a  Tidd'i  Pract.  S05.  (i)  Ibid.  880. 


Sect.  IL]  to  the  TenofU's  Possession.  547 

possible  for  the  Judge  to  certify  that  the  freehold  or  title  of  the  land 
was  chiefljr  in  question.  In  actions,  therefore,  for  local  trespasses, 
the  statute  aj^lies,  whenever  an  injury  is  done  to  the  freehold  ;  or  to 
any  thing  growing  upon  or  affixed  to  the  freehold ;  and  in  a  modern 
case  it  was  carried  still  farther. — ^That  was  an  action  of  trespass  quare 
clausum  fregit ;  the  first  count  stated,  that  the  defendants  broke  and 
entered  the  close  of  the  plaintifli,  and  the  grass  of  the  plaintiiFs  there 
then  growing,  with  feet  in  walking,  trod  down,  spoiled,  and  con« 
sumed,  and  dug  up  and  got  divers  large  quantities  of  turf,  peat,  sods, 
heath,  stones,  soil,  and  earth  of  the  plaintiffs,  in  and  upon  the  place 
in  which,  &c.  and  took  and  earriid  away  the  same,  and  converted  and 
disposed  of  the  same  to  their  own  use.  Another  count  was  upon  a 
similar  trespass  in  another  close.  The  defendants  pleaded  the  general 
issue  to  the  whole  declaration,  and  two  special  pleas  to  the  second 
count.  On  the  trial  a  verdict  was  found  for  the  plaintiiFs  on  the 
general  issue,  with  one  shilling  damages ;  and  for  the  defendants  on 
the  special  pleas :  and  the  Judge  had  not  certified.  Per  Lord  Mam* 
fold. — ^^  The  question  on  this  record  is,  whether  the  plaintiffs  are 
entitled  to  any  more  costs  than  damages  under  the  star,  az  &  23  C.  2« 
r.  9.  ?  There  is  a  puzzle  and  perplexity  in  the  cases  on  this  part  of 
the  statute,  and  a  jumble  in  the  reports ;  and  as  the  question  is  a 
general  one,  we  thought  it  proper  to  consult  all  the  Judges ;  and  they 
are  all  of  opinion,  that  this  case  is  within  the  statute,  and  that  the 
plaintifis  ought  to  have  no  more  costs  than  damages.  You  will  ob- 
serve, that  what  has  been  called  an  asportavit  in  this  declaration  is  a 
mode  or  quaUfication  of  the  injury  done  to  the  land.  The  trespass  ia 
laid  to  have  been  committed  on  the  land  by  digging,  &c.  and  the 
asportavit  as  part  of  the  same  act,  and  on  the  trial  of  the  issue,  the 
freehold  certainly  might  have  come  in  question.  This  is  clearly  dis- 
tinguishable from  an  asportavit  of  personal  property,  where  the  free- 
hold cannot  come  in  question,  and  which  therefore  is  not  within  the 
Act.  Thus  after  trees  are  cut  down,  and  thereby  severed  from  the 
freehold,  if  a  trespasser  come  and  carry  them  away,  that  case  is  not 
within  the  statute,  because  the  freehold  cannot  come  in  question ; 
here  it  might  {a). 

Where  an  injury  is  done  to  a  personal  chattel,  it  is  not  within  the 
statute ;  nor  where  an  injury  to  a  personal  chattel  is  laid,  in  the  same 
declaration,  with  assault  and  battery,  or  a  local  trespass ;  conse- 
quently, in  these  cases,  though  the  damage  be  under  forty  shillings, 
the  plaintiff  is  entitled  to  full  costs,  without  a  certificate.-^— But  then 
it  must  be  a  substantive  and  independent  injury :  for  where  it  is  laid  or 
proved  merely  in  aggravation  of.  damages,  as  a  mode  or  qualification 
of  the  assault  and  battery,  or  local  trespass,  or  there  is  a  verdict  for 

(tf)  Clfgg  V.  Molyneuz.  Doug.  780. 
N  N   2 
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th.e  defendant  upon  that  part  of  the  declaration  which  charges  binr 
with  an  injury  to  a  personal  chattel^  it  is  within  the  statute  (a). 

The  certificate  required  hj  this  statute  need  not,  it  seems,  be 
granted  at  the  trial  of  the  cause. — The  award  of  an  arbitrator  is  not 
tantamount  to  a  Judge's  certificate  under  this  statute. 

It  has  been  determined  in  several  cases,  that  if  the  defendant,  iir 
trespass  quare  chusum  fregdy  plead  a  licence  or  other  justificadon,. 
which  does  not  make  title  to  the  land,  and  it  is  found  against  him, 
the  plaintiff^  is  entitled  to  full  costs,  though  he  do  not  recover  4ar. 
damages ;  the  principle  on  which  these  determinations  have  proceeded 
is,  that  where  the  case  is  such,  that  the  judge  who  tries  the  cause 
cannot  in  any  view  of  it  grant  a  certificate,  it  is  considered  to  be  a 
case  out  of  the  statute.  So  on  a  plea  of  not  guilty  to  a  new  assign- 
ment ol  extra  viam,  the  plaintiff,  obtaining  a  verdict  for  less  thaji  40/. 
damages,  is  entitled  to  full  costs,  without  a  Judge's  certificate :  unless 
the  way  pleaded  be  set  forth  by  metes  and  bounds ;  and  when  the 
plaintiff  is  entitled  to  costs  upon  the  new  assignment,  he  is  entitled 
to  the  costs  of  all  the  previous  pleadings  {b). 

The  Stat  4  &  5  ^.  &  i*^  r.  23.  /.  10.  after  reciting  tfcat  great 
mischiefs  ensue  by  inferior  tradesmen,  apprentices,  and  other  dissolute 
persons,  neglecting  their  trades  and  employments,  who  follow  hunt- 
ing, fishing,  and  other  games,  to  the  ruin  of  themselves  and  damage 
of  their  neighbours,  enacts,  <'  That  if  any  such  person  shall  presume 
to  hunt,  hawk,  fish,  or  fowl  (unless  in  company  with  the  master  of 
such  apprentice,  duly  qualified  by  law),  such  person  shall  be  subject 
to  the  penalties  of  this  Act,  and  shall  or  may  be  sued  or  prosecuted 
for  his  wilful  trespass,  in  such  his  coming  on  any  person's  land :  and 
if  found  guilty  thereof,  the  plaintiff  shall  not  only  recover  his  da- 
mages thereby  sustained,  but  his  full  costs  of  suit :  any  former  law  to 
the  contrary  notwithstanding."  The  words  **  inferior  tradesman" 
extend,  it  seems,  to  every  tradesman,  not  qualified  to  kill  game :  but 
this  was  doubted  in  a  subsequent  case,  wherein  the  Judges  were  divided 
in  opinion  upon  the  question,  whether  a  surgeon  and  apothecary 
should  be  considered  as  an  inferior  tradesman  (r). 

So,  by  the  stat.  8  &  9  /iP'.  3.  r.  1 1.  /.  4.  for  the  prevention  of  wilfiil 
and  malicious  trespasses,  it  is  enacted,  '<  That  in  all  actions  of  ties- 
pass,  to  be  commenced  or  prosecuted  in  any  of  his  Majesty's  cooits 
of  record  at  Westminster^  wherein  at  the  trial  of  the  cause  it  shall 
appear,  and  be  certified  by  the  Judge  under  his  hand  upon  the  back 
of  the  record,  that  the  trespass,  upon  which  any  defendant  shall  be 
found  guilty,  was  wilful  and  malicious,  the  plaintiff  shall  recover  not 
only  his  damages,  #but  his  full  costs  of  suit ;  any  former  law  to  the 

{«)  Tidd's  Pract.  88».  I  (*)  Ibid.  886. 

(^)  Ibid.  884.  I 
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contrary  notwithstanding/'  The  certificate,  required  by  this  statute, 
need  not  be  granted  at  the  trial  of  the  cause  ;  and  if  it  appear  on  the 
trial  that  the  trespass,  however  trifling,  was  committed  after  notice, 
and  the  jury  give  less  than  40/.  damages,«fhe  Judge  is  bound  to  certify 
that  the  trespass  was  wilful  and  malicious,  in  order  to  entitle  the  plain- 
tiff to  his  full  costs  (ii). 

In  an  action  of  trespass,  brought  by  a  pauper  against  the  overseers 
of  the  poor,  for  entering  his  house  and  taking  away  his  bed,  it  was 
proved  that  on  the  defendants'  entering  the  house,  the  plaintiflF  de- 
sired them  to  go  away,  notwithstanding  which  they  persevered  in  ac- 
complishing their  purpose.  Heathy  J.  ruled  this  to  be  a  wilful  trespass ; 
and  though  he  reprobated  the  action  as  an  improper  one,  under  the 
circumstances  in  evidence,  yet,  he  said,  he  had  no  discretion,  bat  was 
bound  to  certify  that  the  trespass  was  wilful  (3). 

Where  the  declaration  consists  of  several  counts,  the  plaintiff  in  the 
Court  of  K.  B.  is  only  entitled  to  the  c6sts  of  such  as  are  found  for 
him  ;  and  neither  party  is  allowed  the  costs  of  those  which  are  found 
for  the  defendant.  Where  the  plaintiflF's  declaration  consisted  of  two 
counts,  to  one  of  which  the  defendant  pleaded  the  general  issue,  which 
was  found  for  the  plaintiff,  and  to  the  other  a  justification,  to  which 
the  plaintiff  demurred,  and  judgment  was  thereupon  given  for  the 
defendant ;  the  Court  agreed  that  the  defendant  could  have  no  costs 
upon  the  demurrer  (r). — But  if  there  be  two  distinct  causes  of  action, 
in  two  separate  counts,  and  as  to  one  the  defendant  suffers  judgment 
to  go  by  default,  and  as  to  the  other  takes  issue,  and  obtains  a  verdict, 
he  is  entitled  to  judgment  for  his  costs  on  the  latter  count  notwith« 
standing  the  plaintiff  is  entitled  to  judgment  and  costs  on  the  first 
count.  So  where  the  declaration  in  trespass  consisted  of  one  count 
only,  to  which  there  were  several  pleas  of  justification  on  which  issues 
were  taken,  and  a  new  assignment  on  which  judgment  passed  by 
default,  and  a  venire  was  awarded,  as  well  to  assess  the  damages  on 
the  judgment  by  default,  as  to  try  the  issues  \  all  the  issues  being 
fuund  for  the  defendant,  it  was  holden  that  he  was  entitled  to  the 
costs  of  tliem  {d). 

Of  Trespass  on  the  Case. 

For  injuries  to  his  possession,  an  action  on  the  case  will  also  lie  in 
most  cases  where  trespass  would  be  maintainable ;  and  in  others  where 
it  would  not. 

An  action  on  the  case  lies  for  consequential  damages  where  the  act 
itself  is  not  an  injury.     It  is  now  indeed  a  settled  distinction,  that 

ia)  Tidd's  Pract.  887.  I      (c)  Tidd's  Pract.  888. 

{b)  Oxf.  Sum.  Ass.  1800.  T.*s  MSS.  |     (d)  Ibid.  889. 
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v^here  the  immediate  act  itself  occasions  a  prejadicei  or  it  an  injiiiy 
to  the  plaintiff's  person,  house,  land,  &c.  trespass  vi  ii  armU  will  lie ; 
but  where  the  act  itself  is  not  an  injury,  but  a  consequence  from  thst 
act  is  prejudicial  to  the  plaintiff's  person,  house,  land,  &c.  trespaas 
vie  it  armis  will  not  lie,  but  the  proper  remedy  is  an  action  on  the  case 
{a).  The  difference,  therefore,  between  trespass  and  case  is^  that  ia 
the  trespass  the  plaintiff  complains  of  an  immediate  wrong ;  and  in 
case,  of  a  wrong  that  is  the  consequence  of  another  act  (^). 

Fixing  a  spout,  therefore,  so  as  to  discharge  water  upon  the  hud  of 
another,  is  only  consequentially  injurious,  and  the  party  who  sostaios 
the  damage  must  bring  case  in  order  to  get  a  compensation  (a). 

So,  if  a  man  who  ought  to  enclose  against  my  land,  do  not  endose, 
whereby  the  cattle  of  his  tenants  enter  into  my  land,  and  do  damage 
to  me,  I  may  have  this  remedy  (c). 

So,  case  lies  for  breaking  the  fencea  of  a  third  person,  whexd>y  ny 
cattle  escape  into  his  land  and  are  distrained  (d). 

If  a  house  of  office  be  separated  from  other  premises  by  a  wall,  and 
that  wall  belong  to  the  owners  of  the  house  of  office,  he  is  of  com- 
mon right  bound  to  repur  it,  and  an  action  on  the  case  will  lie. 

In  such  action  by  a  lessee  for  years  agadnst  the  owner  of  the  adi^ 
joining  house,  for  not  repairing  a  party-wall,  by  which  the  plaintiff's 
house  was  damaged,  it  is  not  necessary  to  state  that  he  was  bound  by 
prescription  to  repair  the  wall ;  it  is  sufficient  to  declare  that  he  was 
possessed  of  a  messuage  for  a  certain  number  of  years^  and  that  the  de- 
fendant ought  to  repair  the  wall  {e). 

Note.  If  the  owner  of  the  house  be  bound  to  repair  it,  he  and  not 
the  occupier  is  liable  to  an  action  on  the  case  for  an  injury  sustained 
by  a  stranger  from  the  want  of  repair  {/). 

But  an  action  on  the  case  for  not  repairing  fences,  whereby  another 
party  is  damnified,  can  only  be  maintained  against  the  occu^er,  and 
not  against  the  owner  of  the  fee,  who  is  not  in  possession  (g). 

Case  may  be  maintained  by  a  lessee  for  years,  for  obstructing  the 
lights  of  an  antient  messuage,  A  declaration,  that  the  defendant  was, 
and  yet  is  possessed  of  a  house  and  a  void  piece  of  land,  and  erected 
buildings  thereon,  and  thereby  stppped  the  light  coming  by  the  said 
windows  into  his  house,  whereby  his  house  was  totally  darkened,  and 
be  much  prejudiced  by  such  stopping,  is  good  (b). 

So  in  an  action  for  stopping  the  plaintiff's  lights,  it  is  sufficient  to 


(s)  BuU.  N.  P.  74.    Reynolds  v.  Cltrke. 

%  Ld.  Riym.  Z399-Z4OS.    Warne  v.  Variey. 

6  T.  R.  443-49* 
(h)  Reynolds  ▼.  Clarke,    i  Stra.  634-35. 

(0  BulU  N.  P.  74- 


(«)  Tenaot  ¥.  Goldinii.  6  Mod.  313,  S.C. 
%  JLd.  Raym.  1089. 

(/)  Payne  r.  Rogers,  a  H.  BI.  K.  349. 
Rider  v.  Smith.    3  T.  R.  766. 

ig)  Chectham  V.  HampsoB,    4T.R.318L 


{d)  Courtney  ?.  CoQeU  z  Ld.  Raym.  %j%.  I      {b)  Symonds  ▼•  Seabomae,'  Cia  Car.  3^ 
73.  I 
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declare  that  he  was  possessed  of  such  a  messuage  for  years^  and  had 
and  ought  to  hare  such  light,  without  stating  that  the  messuage  and 
Hghts  were  ancient  (a). — Not  lengthening  windows,  or  making  more 
l^hts  in  the  old  wall  than  formerly,  was  thought  by  L.  Hardwiche 
not  to  vary  the  right  of  persons.  Indeed  a  contrary  doctrine  might 
create  innumerable  difficulties  in  populous  cities  (b). 

A  prescription  of  ancient  lights  is  to  the  house,  and  not  to  the 
person  {e). 

Special  matter  may  be  given  in  evidence  on  the  general  issue  in  an 
action  on  the  case  for  stopping  lights  (J). 

This  action  lies  for  damage  done  to  the  plaintiff's  colliery,  by  what 
the  defendant  has  done  to  his  own  colliery,  within  his  own  soil,  though 
several  other  collieries  lie  between  them  :  and  trespass  vi  et  arms  does 
not  lie,  for  the  damage  is  not  immediate,  but  consequential  {e). 

Case  does  not  lie  for  a  mere  trespass  :  as,  for  pulling  down  a  wally 
and  taking  down  the  tiles  from  a  house,  unless  it  be  alleged  that  the 
timber  was  thereby  rotted  (/). 

A  possessory  right  is  sufficient  to  maintain  an  action  of  trespass  or 
case,  though  not  a  replevin.  But  trespass  and  case  cannot  be  joined, 
for  the  judgments  differ  \  that  in  trespass  being  a  capiatur  ;  and  that 
in  case,  though  vi  et  armiSf  a  misericordia  {g). 

As  this  action  arises  from  the  special  damage,  any  thing  may  be 
given  in  evidence  on  the  general  issue  that  destroys  the  right  of  ac- 
tion [b). 

A  declaration  for  stopping  up  a  watercourse,  without  shewing  how, 
is  bad  upon  demurrer :  but  unobjectionable  after  verdict  (i). 

Case  lies  against  the  proprietor  of  tithes  for  not  taking  them  away : 
but  trespass  Vf  et  armis  will  not ;  because  it  is  only  a  non-feasance  and 
not  a  mal-feasance  {k\  The  declaration  may  state  that  the  plaintiff 
set  out  the  tithes,  and  the  defendant  refused  to  take  them  away ;  or 
the  plaintiff  may  declare  with  zper  quod  the  grass  did  not  grow  where 
the  tithes  lay,  and  he  could  not  put  his  cattle  into  the  close  to  pasture 
the  residue  of  the  grass,  lest  they  should  hurt  the  tithes  ;  for  though  the 
proprietor  of  tithes  do  not  remove  them  in  convenient  time,  the  owner  of 
the  land  cannot  put  in  his  cattle  and  eat  them,  for  to  permit  the  owner, 
if  the  corn  be  not  removed  at  the  day,  to  put  in  his  cattle  and  eat  all 
the  com,  would  be  a  much  greater  loss  to  the  parson  than  that  which 
the  plaintiff  hath  sustained  by  the  continuance  of  the  corn  upon  the 


(«)  Rotewell  v.  Pryor.  6  Mod.  zi6. 

{b)  But  India  Comptny  t.  Vincent.  %  Atk. 

(r)  Symondt  V.  Seabouroe.  ^Cro.  Car.  315. 
(i)  Kent  ▼.Wright,  i  Ld.  Raym.  73). 
(#)  Com.Dig.  tit.  Action  on  the  Caac  (A.)* 
(/)  Ibid.  (B.6.) 
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Dallow.  1%  Mod.  233. 

(A)  Bull.  N.  P.  78. 

(/)  Anon.  I  l.d.Rayni.  451. 

(i)  Butler  V.  Heathby.  3  Burr.  1891. 
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land,  besides  that  it  is  much  more  reasonable  to  permit  the  plaintiffia 
bring  an  action  against  the  parson,  and  so  the  Court  to  be  the  judge  of 
the  reasonableness  of  the  time,  and  that  the  recompence  be  propor- 
tionable to  the  loss  sustained  (a). — ^In  such  a  case,  the  owner's  remedy 
is  either  by  distress  or  action  (^). 

Case  will  not  lie  against  a  parson  for  not  taking  away  bis  tithe,  an- 
less  they  have  been  properly  set  out:  it  is,  therefore,  not  roaintain^le 
for  not  taking  away  the  tithe  of  hay  where  it  was  not  set  out  in 
swathe  (c), 

A  parson  is  not  entitled  to  carry  his  tithes  home  by  every  road 
which  the  farmer  himself  uses  for  the  occupation  of  his  farm.  SnaUe 
that  he  may  only  use  such  road  as  the  farmer  does  for  the  occupatka 
of  the  close  in  which  the  tithes  grow  {d). 

For  other  points  respecting  this  action,  we  refer  our  readers  to 
Chap.  XVII. 


(a)  Shapcott  T.  Mugford.    z  Ld.  Raym. 
187.  189. 
(I)  WiUiamiY.  Ladner.  8T.  R.  7a. 


(0  Moyes  v.  Willet.  3  Esp.R.  31. 
{d)  Cobb  V.  Selbj.  2  Bos.  &  Pull.  H.  H. 
466. 


CHAPTER  XXII. 


Of  Remedies  against  third  Persons  ;  wherein  of  Forcibk 

Entry  and  Detainer. 


'UORCIBLE  entry  and  detainer  are  offences  at  the  common  lav } 
and  the  prosecutor,  if  he  please,  may  proceed  in  that  way:  bat 
then  the  indictment  ought  to  express,  not  only  the  common  technical 
words  with  force  and  arms f  but  also  such  circumstances,  as  ihat  it  may 
appear  upon  the  face  of  the  indictment  to  be  more  than  a  common 
trespass  (a). 

But  the  safest  and  most  usual  way  is,  to  proceed  upon  the  statutes. 
Concerning  which,  it  may  be  premised,  that  <<  they  who  keep  posses* 
sion  with  force,  in  lands  and  tenements,  whereof  they  or  their  ances- 
tors, or  they  whose  estate  they  have  in  the  same,  have  continued  their 
possession  of  the  same,  by  three  whole  years  next  before  without  in« 
terruption,  shall  not  be  endamaged  by  force  of  any  of  the  statutes  con- 
ceming  forcible  entry."     8  H.  6.  c.  9.  /.  7. 

Forcible  Entry ^  wAa/.— By  the  5  iJ.  2.  f.  8.  "  None  shall  make  any 
entry  into  any  lands  or  tenements  (or  benefice  of  the  holy  church,  15 
R.  2.  c,  2.  or  other  possessions,  H,  6.  c,  9.  /.  2.)  but  where  entry  is 

(a)  Rex  V.  Storr.  3  Borr.  1698.    Rex  v.  Blakc  Ibid.  Z73X. 
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ffwen  by  the  law ;  and  in  suchcase,  not  wkh  strong  hand,  nor  with 
multitude  of  people,  but  only  in  peaceable  and  easy  manner,  on  pain 
of  imprisonment  and  ransom  at  the  King's  will/' 

Or  otter  possessions,']  It  seems  clear,  that  no  one  can  come  within 
the  danger  of  these  statutes,  by  a  violence  offered  to  another  in  respect 
of  a  way,  or  such  like  easement,  which  is  no  possession.  And  there 
seems  to  be  no  good  authority,  that  an  indictment  will  lie  on  this  case 
for  a  common  or  yfice  (a). 

Not  nmtb  strong  hand,  nor  with  multitude  of  people,]  It  seems  certain, 
that  if  one,  who  pretends  a  title  to  lands,  barely  go  over  them,  either 
with  or  without  a  great  number  of  attendants,  armed  or  unarmed,  in 
his  way  to  the  church  or  market,  or  for  such  like  purpose,  without 
doing  any  act,  which  either  expressly  or  impliedly  amounts  to  a  claim 
upon  such  lands,  he  cannot  be  said  to  make  an  entry  thereinto  (b). 

But  it  seemeth,  that  if  a  person  enter  into  another  man's  house  or 
ground,  either  with  apparent  violence  ofiered  to  the  person  of  any 
other,  or  furnished  with  weapons,  or  company,  which  may  offer  fear; 
though  it  be  but  to  cut  or  take  away  another  man's  com,  grass,  or 
other  goods,  or  to  fell  or  crop  wood,  or  do  any  other  like  trespass,  and 
though  he  did  not  put  the  party  out  of  his  possession,  yet  it  seemeth 
to  be  a  forcible  entry.  But  if  the  entry  were  peaceable,  and  after  such 
entry  made,  they  cut  or  take  away  any  other  man's  corn,  grass,  wood, 
X)r  other  goods,  without  apparent  violence  or  force;  though  such  acta 
are  accounted  a  disseisin  with  force,  yet  they  are  not  punishable  as 
forcible  entries  (r). 

But  if  he  enter  peaceably,  and  then  shall,  by  force  or  violence,  cut 
or  take  any  corn,  grass,  or  wood,  or  shall  forcibly  or  wrongfully  carry 
away  any  other  goods  there  being ;  this  seemeth  to  be  a  forcible  entry 
punishable  by  these  statutes  (r). 

So  also  shall  those  be  guilty  of  a  forcible  entry,  who,  having  an 
estate  in  land,  by  a  defeasible  title,  continue  with  force  in  the  pos- 
session thereof,  after  a  claim  made  by  one  who  had  a  right  of  entry 
thereto  (rf). 

But  he  who  barely  agrees  to  a  forcible  entry  made  to  his  use,  with- 
out his  knowledge  or  privity,  shall  not  be  adjudged  to  make  an  entry 
within  these  statutes,  because  he  no  way  concurred  in,  or  promoted, 
the  force  (/). 

Indeed,  in  general,  it  seemeth  clear,  that,  to  denominate  the  entry 
forcible,  it  ought  to  be  accompanied  with  some  circumstances  of  actual 
violence  or  terror;  and  therefore  that  an  entry  which  hath  no  other  force 
than  such  as  is  implied  by  the  law,  in  every  trespass  whatsoever,  is  not 
within  the  statutes. 


(a)  2  Burn*s  Just.  I  H.  P.  C.  c  64-  s*  31* 
{b)  Ibid.  s.  aa 
I/)  Dale.  c.  126. 


(<0  X  H.  P.  C.  c.  64*  s*  2»3* 
{t)  Ibid.  s.  34. 
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A%  (o  the  matter  of  vUencei  it  teems  to  be  agreed^  that  an  cairf 
may  be  forcibk^  me  only  in  respect  of  a  vioienoe  actmdlf  done  to  the 
person  of  a  man,  as  by  beating  him  if  he  refuse  to  relin^uiah  his  pos- 
session,  but  also  in  respect  of  anj  other  kind  of  liolenceia  the  manner 
of  the  entrjTy  as  by  breaking  open  the  doors  of  a  hoase^  whcdier  any 
person  be  in  it  or  not,  especially  if  it  be  a  dwelling Jiouse,  and  periupa^ 
also  by  an  act  of  outrage  after  the  entry,  as  by  carrytng  away  the 
party's  goods.   But  it  seems,  diat  an  entry  is  not  forcible  by  the  hare 
drawing  up  a  latch,  or  pulling  back  the  boh  of  a  door,  there  bong  no 
appearance  therein  of  being  done  by  tirwg  Imnd  or  nudAmJe  cfpafltg: 
and  it  hath  been  faolden,  that  entry  into  a  house  through  a  whidow,, 
or  by  opening  a  door  widi  a  key,  is  not  forcible  («)• 

In  respect  of  the  circumstances  ^  terror  i  it  is  to  be  observed,  diat 
whertrer  a  man,  either  by  hk  behan^ur  or  speech,  at  ^  time  of  hi» 
entry,  gives  those  who  are  in  possession  just  cause  to  fear  that  he  w3t 
do  them  some  bodily  hurt,  if  they  will  not  give  vray  to  Um,  his  entry 
is  esteemed  forcible,  whether  he  cause  such  terror  by  carrying  widi 
him  such  an  unusual  number  of  attendants,  or  by  arming  himself  in 
such  a  manner,  as  plainly  intimates  a  design,  or  by  actoaHy  threaten- 
ing to  kill,  maim,  or  beat  those  who  should  continue  in  poBsessioa,  or 
by  giving  out  such  speeches  as  plainly  imply  a  purpose  of  uang  farce,, 
as  if  one  say  that  he  will  keep  his  possession  in  ^te  of  all  men,  or  die 
like(i). 

But  it  seems  that  no  entry  shall  be  judged  forcible  ftom  any  threaten- 
ing  to  spoil  another's  goods^  or  to  destroy  his  cattle,  or  to  do  him  any 
other  such  like  damage,  which  is  not  personal  (c). 

However,  it  is  clear  that  it  may  be  committed  by  a  single  person, 
as  well  as  by  twenty  (</)• 

But,  nevertheless,  all  those  who  accompany  a  man,  when  he  fnake» 
a  forcible  entry,  shall  be  judged  to  enter  with  him,  whether  tbep 
actually  oome  upon  the  land  or  not  (/ ). 

Forcibli  DiUnner^  tuAfl/.— The  same  circumstances  of  viirience  or 
terror  which  will  make  an  entry  forcible,  will  make  a  detainer  foio- 
ble  also :  and  a  detainer  may  be  forcible,  whether  the  entry  were 
forcible  or  not  (/)• 

How  puMuiaUe  by  jtetioH.'^BY  9tMt.  9  H.  6.  r.  6.  *^  If  any  person  he 
put  out  or  disseised  of  any  lands  or  tenements  in  a  forcible  manner, 
or  put  out  peaceably,  and  after  hdden  out  with  strong  hand :  dK 
party  grieved  shall  have  assize  of  novel  disseisin,  or  writ  of  txcspasa 
against  the  disseisor;  and  if  he  recover  he  shaH  have  treUe  damages, 
and  the  defendant  moreover  shall  make  fine  and  ransom  to  the  king  * 

The  Party  aggrieved  shall  have  Jijixe,  C^fV.]  But  this  action  being  at 

(«)  I H. P. C. c. 64. 1. s6.  I     (40nu.s9> 

(^)  lUd.  s.  s;.  I      (0  find.  I.  S4. 

(0  Ibid.  a8.  I     (/)  Ibid.  s.  ja 
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the  suit  of  the  party,  and  only  for  the  rights  is  only  where  the  entry  of 
the  defendant  was  not  lawful ;  for  if  a  man  enter  with  forcei  where 
his  entry  is  lawful,  he  shall  not  be  punished  by  way  of  action ;  but* 
yet  he  may  be  indicted  upon  the  statute,  for  the  indictment  is  for  the 
force  and  for  the  king,  and  he  shall  make'  fine  to  the  king,  although 
lus  right  is  never  so  good  {a). 

TirUe  Damages."]  And  this  he  shall  recover  as  well  for  the  mesne 
occupation  as  for  the  first  entry ;  and  albeit  he  shall  recover  treble 
damages,  yet  he  shall  recover  costs,  which  shall  be  trebled  also  $  for 
the  word  damages  includeth  costs  of  suit  (b). 

How  punishable  at  the  Sessions. — The  party  grieved,  if  he  will  lose  the 
benefit  of  his  treble  damages  and  costs,  may  be  aided  and  have  the  as- 
sistance of  the  justices  ac  the  general  sessions,  by  way  of  indictment, 
on  the  statute  of  8  H.  6.  which  being  found  there,  he  shall  be  restored 
to  his  possession,  by  a  writ  of  restitution  granted  out  of  the  same 
Court  to  the  sheriff  \e). 

In  the  caption  of  which  indictment,  it  will  be  sufiicient  to  say, 
^justices  assigned  to  keep  the  peace  of  our  lord  the  Ung^^  without  shewing 
that  they  have  authority  to  hear  and  determine  felonies  and  trespasses; 
for  the  statute  enables  all  justices  of  the  peace,  as  such,  to  take  such 
indictments  {d). 

The  tenement  in  which  the  force  was  made,  must  be  described  with 
convenient  certainty ;  and  the  indictment  must  set  forth  that  the  de- 
fendant actually  entered,  and  ousted  the  party  grieved,  and  conrinueth 
his  possession  at  the  time  of  finding  the  indictment ;  otherwise  he 
cannot  have  restitution,  because  it  doth  not  appear  that  he  needeth 
it  {e).  But  if  a  man's  wife,  children,  or  servants,  do  continue  in  the 
house  or  upon  the  land,  he  is  not  ousted  of  his  possession,  but  his 
cattle  being  upon  the  ground  do  not  preserve  his  possession  {f), 

A  repugnancy  in  setting  forth  the  offence  in  an  indictment  upon 
any  of  the  statutes,  is  an  incurable  fault  {g). 

An  indictment  for  forcible  entry  was  quashed  therefore  for  not  set* 
ting  forth  that  the  party  was  seised  or  disseised,  or  what  estate  he  had 
in  the  tenement ;  for  if  he  had  only  a  term  for  years,  then  the  entry 
must  be  laid  into  the  freehold  of  A.  in  the  possession  of  B.  {b). 

How  punishable  by  a  Justice. — By  8  H,  6.  c.  9.  for  a  more  speedy 
remedy,  the  party  grieved  may  complain  to  any  one  justice,  or  to  a 
mayor,  sherifi^,  or  bailiiF  within  their  liberties.  But  although  one  jus* 
tice  alone  may  proceed  in  such  cases,  yet  it  may  be  adviseable  for  him, 
if  the  time  for  viewing  the  force  will  sufler  it,  to  take  to  his  assistance 
4>ne  or  two  more  justices. 


(«)  %  Buro'tjost.  Dalt.c.  xa9* 

(k)  X  Inst.  257. 

{4)  Dak.  c.  X&9. 

{(i)  X  H.P.C.c.64«i.36. 

(/}  Ibid.  s.  37. 41. 


(/)  DUt-c.  xaa. 
(j)  I  H.  P.  C.  c.  64. «.  39* 
{b)  Retina  ▼.  Griffiths.    3  Silk.  169.  Rex 
V.  Blake.  3  Burr.  1734. 
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Concerning  which  power  of  one  justice  it  is  enacted  as  follows : 
^  After  complaint  made  to  such  justice,  by  the  party  griered,  of  a 
forcible  entry  made  into  landsy  tenements)  or  other  possessions,  or 
forcibly  holding  thereof,  be  shall,  within  a  convenient  time,  at  the 
costs  of  the  party  grieved,  (without  any  examining  or  stancUng  upon 
the  right  or  title  of  either  party,)  take  sufficient  power  of  the  county, 
and  go  to  the  place  where  the  force  is  made/'  15  iS.  a.  c.  2.  8  H.  6. 
c.  9.  s.  2.  (tf )• 

Complmnt^^--'^  by  the  Party  Grieved.^  Yet  these  words  do  not  en- 
force  any  necessity  of  such  a  complaint ;  for  it  is  holden,  that  the 
justice  may  and  ought  to  proceed,  upon  any  information  or  knowledge 
thereof  whatsoever,  though  no  complaint  at  all  be  brought  unto  him, 
by  any  party  grieved  thereby  {b). 

Power  of  the  County.']  All  people  of  the  county,  as  well  the  sheriff 
as  others,  shall  be  attendant  on  the  justices,  to  arrest  the  offenders,  on 
pain  of  imprisonment  and  fine  to  the  king.     15  R,2.  c.  2. 

And  if  the  doors  be  shut,  and  they  within  the  house  shall  deny  the 
justice  to  enter,  it  seems  he.niay  break  open  the  house  to  remove  the 
force  {c\ 

And  if  after  such  entry  made,  the  justice  <<  shall  find  such  force, 
he  shall  cause  the  offenders  to  be  arrested."  15  ii.  2.  f.  2.  S  H.  &, 
^*  9.  /•  2. 

He  shall  also  take  away  their  weapons  and  armour,  and  cause  them 
to  be  appraised,. and  after  to  be  answered  to  the  king  as  forfeited,  or 
the  value  thereof  (r). 

Also  such  justice  ought  to  ^  make  a  record  of  such  force  by  him 
viewed  ;"  which  record  shall  be  a  sufficient  conviction  of  the  offenders, 
and  the  parties  shall  not  be  allowed  to  traverse  it ;  and  this  record, 
being  made  out  of  the  sessions  by  a  particular  justice,  may  be  kept 
by  him ;  or  he  may  make  it  indented,  and  certify  the  one  ^rt  into 
the  King's  Bench,  or  leave  it  with  the  Clerk  of  the  Peace  ;*  and  the 
other  part  he  may  keep  himself.  For  this  view  of  the  force  by  the 
justice,  being  a  judge  of  record,  maketh  his  record  thereof,  in  the 
judgment  of  the  law,  as  strong  and  effectual  as  if  the  offenders  had 
confessed  the  force  before  him  :  and  touching  the  restraining  of  tra- 
verse, more  efiectual  than  if  the  force  had  been  found  by  a  jury,  npoa 
the  evidence  of  others.  [This  is,  as  to  the  fine  and  imprisonment, 
but  not  as  to  restitution.]     15  if.  2.  c.  2.  {d). 

Shall  be  put  in  the  next  Gaol. — The  offenders  being  arrested  (as  be- 
fore said),  shall  be  put  in  the  next  gaol,  there  to  abide  convict  by  the 
record  of  the  same  justice,  until  they  have*  made  fine  and  ransom  to 
the  king.     15  if.  2.  c.  2. 

But  it  is  said,  that  the  justice  hath  no  power  to  commit  the  offender 

(it)  Dalt.  c.  44.  I        {c)  Dalt.  c  44. 

C*)  Lamb.  147.  I       M  Ihid.  x  H.  P.  C.  c.  C6.  i.  8. 
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to  gaol,  unless  he  do  it  upon  his  own  view  of  the  fact,  and  not  upon 
the  jury  finding  the  same  afterwards  {a). 

And  if  such  offenders,  being  in  the  house  at  the  coming  of  the 
justice,  shall  make  no  resistance,  nor  make  show  of  any  force,  then 
the  justice  cannot  arrest  or  remove  them  at  all  upon  sUch  view. 

If,  however,  the  force  be  found  afterwards,  by  the  inquiry  of  the 
jury,  the  justice  may  bind  the  offenders  to  keep  the  peace;  and  if 
they  be  gone,  he  may  make  his  warrant  to  take  them,  and  may  after 
send  them  to  the  gaol,  until  they  have  found  sureties  for  the  peace  (J). 
Until  they  have  made  Fine,]  If  the  justices  convict  a  man  of  a  for- 
cible detainer,  they  ought  to  set  the  proper  fine  upon  him.  But  this 
they  are  not  bound  to  do  upon  the  spot,  but  they  may  take  a  reason- 
able time  to  consider  of  the  fine :  for  by  the  words  of  the  Act,  the 
commitment  is  to  be  until  he  has  paid  the  fine  (c). 

The  fine  must  be  assessed  upon  every  offender  severally,  and  not 
upon  them  jointly;  and  the  justice  ought  to  estreat  the  fine,  and  to 
send  the  estreat  into  the  exchequer,  that  from  thence  the  sheriff  may 
be  commanded  to  levy  it  for  his  majesty's  use.  But  upon  payment  of 
the  fine  to  the  sheriff,  or  upon  sureties  found  (by  recognizance)  for 
the  payment  thereof,  it  seemeth  that  the  justice  may  deliver  the  of- 
fenders out  of  prison  again  at  his  pleasure  [b). 

So  much  concerning  removing  the  force.  But  the  party  ousted 
cannot  be  restored  to  his  possession  by  the  justice's  view  of  the  force, 
nor  unless  the  same  force  be  found  by  the  inquiry  of  a  jury. 

Concerning  which  it  is  enacted  as  follows ;  <<  And  though  that  the 
persons  making  such  entry  be  present,  or  else  departed  before  the 
coming  of  the  justice  ;  he  may  notwithstanding,  in  some  good  town 
next  the  tenement  so  entered,  or  in  some  other  convenient  place  by 
his  discretion  (and  that  though  he  go  not  to  see  the  place  where  the 
force  is),  have  power  to  inquire  by  the  people  of  the  county,  as  well 
of  them  that  make  such  forcible  entry,  as  of  them  which  hold  the 
same  with  force."     8  H,  6.  c,  p.  /.  3. 

In  order  to  which,  *<  the  justice  shall  make  his  precept  to  the  sheriff, 
commanding  him  in  the  king's  behalf,  to  cause  to  come  before  him 
sufficient  and  indifferent  persons,  dwelling  next  the  lands  so  entered, 
to  inquire  of  such  entries ;  whereof  every  man  shall  have  lands  or 
tenements  of  40/.  a  year,  above  reprises.  And  the  sheriff  shall  return 
issues  on  every  of  them,  at  the  day  of  the  first  precept  returnable 
aoA  and  at  the  second  day  40X.  and  on  the  third  day  100/.  and  at 
every  day  after  double.  And  the  sheriff  making  default,  shall,  upon 
conviction  of  the  said  justice,  or  before  the  judge  of  assize,  forfeit 

(m)  Dalt.  c.  44.  X  H.  P.  C.  c.  64.  i.  8.         I      (c)  Rcz  v.  Eiwell.  S.  C.  a  Ld.  Rayiii.  X514. 
(i)  Ibid.   %  Burn's  Just.  I 
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2o/.  half  Q>  the  king  and  half  to  him  who  shall  sue,  with  costs  ;  and 
moreovtt,  shall  make  fine  and  ransom  to  the  king."  s,  ^  5. 

An  inquisition  for  a  forcible  entry  is  good,  although  it  be  ncrt  stated 
that  the  jurors  were  then  and  there  sworn  and  impannelled  (a). 

Before  the  same  JuitiaJ]  The  justice  may  proceed  against  the  sheriff 
for  this  default,  either  by  bill'at  the  suit  of  the  party»  or  by  indict- 
ment  at  the  suit  of  the  king  {b). 

The  defendant,  if  he  be  not  present,  ought  to  be  called  to  answer 
for  himself;  for  it  is  implied  by  natural  justice  in  the  constroction 
of  all  laws,  that  no  one  ought  to  suflfer  any  prejudice  hereby,  without 
having  first  an  opportunity  of  defending  himself  {c) :  and  it  seems  to 
be  settled  at  this  day,  that  if  the  defender  tender  a  traverse  of  the 
force,  the  justice  ought  not  to  make  any  restitution  till  the  traverse  be 
tried  (J). 

The  defendant  may  also  by  the  31  ES%.  r.  1 1.  plead  <'  three yearf 
possession  j"  whereby  it  is  enacted,  <<  That  no  restitution  upon  an  to- 
dictment  of  forcible  entry,  or  holding  with  force,  shall  be  made»  if 
die  person  indicted  have  had  the  occupation,  or  been  in  quiet  pos- 
session for  three  years  together  next  before  the  indictment  founds  and 
his  estate  therein  not  determined :  and  restitution  shall  stay  till  that 
be  tried  \  and  if  it  be  found  against  the  party  indicted,  he  shall  pay  such 
costs  and  damages  as  the  judges  or  justices  shall  assess;  to  be  recoTcitd 
as  costs  and  damages  in  judgment  on  other  actions." 

It  hath  been  holden,  that  the  plea  of  such  possession  is  good,  with- 
out shewing  under  what  title,  or  of  what  estate,  such  possession  was ; 
because  it  is  not  the  title,  but  possession  only,  which  is  material  in  this 
case  (f  )• 

It  was  holden  in  LeightorCs  case,  that  if  the  defendant  either  traTcrse 
the  entry  or  the  force,  or  plead  that  he  has  been  three  years  in  posses- 
sion,  the  justice  may  summon  a  jury  for  the  trial  of  such  traverse,  for  it 
is  impossible  to  determine  it  upon  view :  and  if  the  justice  have  no  power 
to  try  it,  it  would  be  easy  for  any  one  to  elude  the  statute  by  the  tender 
of  such  a  traverse,  and  therefore  by  a  necessary  construction  the  justice 
must  needs  have  this  power  as  incidental  to  what  is  expressly  given  him 
{/) :  and  this  traverse  must  be  tendered  in  writing,  and  not  by  a  bare 
denial  of  the  fact  in  words;  for  thereupon  a  venire  facias  must  be  award- 
ed, a  jury  returned,  the  issue  tried,  a  verdict  found,  and  judgment 
given,  and  costs  and  damages  awarded  ;  and  there  must  be  a  record, 
which  must  be  in  writing,  to  do  all  this,  and  not  a  verbal  plea.  Upon 
which  traverse  tendered,  the  justice  shall  cause  a  new  jury  to  be  letum- 


(tf)  Rex  r.  Waite.  4  Mod;  249. 
{b)  Dale  c.  44.     %  Burn's  Just. 
(f)  z  H.  P.  C.  e.  64.  s.  6a 


(W)  Ibid.  t.  58.  Anon.  3  SaDc.  169. 
(#)  I  H.  P.  C.  c.  64.  s.  57- 
(/)  Ibid.  s.  8. 
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^  by  the  $hianff,  to  try  tbe  trsprene ;  which  oiay  be  done  the  next  day^ 

but  not  the  same  day  (a). 

It  seemeth,  that  he  who  tendereth  the  traverBes  shall  hear  all  the 

charges  of  the  trial ;  and  not  the  king,  or  the  party  prosecuting. 
And  <'  if  such  forcible  entry  and  detainer  be  found  before  sudi  jus- 

lice,  then  the  justice  shall  cause  to  reseise  the  lands  and  tenemenu  ao 

entered  or  holden,  and  shall  restore  the  party  put  to  the  full  possession 

of  the  same/'    8  ft.  6.  e.  9.  /.  3. 

The  said  Justice.]    It  seems  to  be  agreed,  that  no  other  justices  of 

the  peace,  except  those  before  whom  the  indictment  shall  be  founds 

«hall  have  any  power,  either  at  the  sessions  or  out  of  it,  to  make  any 

award  4>{  restitution  (3). 

Stall  cause  to  reseise.'}    And  the  justice  may  break  open  the  house 

by  force,  to  reseise  the  same ;  and  so  may  the  sheriiF  do,  haying  the 

justicd'^  warrant. 

Reseise.}    That  is,  shall  remove  the  force,  by  putting  out  all  such 

ofienders  as  shall  be  found  in  the  house,  or  upon  the  lands,  that  en- 

tesed  or  held  with  force  (c), 
j4nd  shall  restore  the  Party  put  out.}    And  this  he  may  do  in  his 

own  proper  person  :  or  he  may  make  his  warrant  to  the  sheriff  to  do 
it  id). 

And  by  21  y.  ^«  15.  it  is  enacted,  <<  That  such  judges,  justices,  or 

justice  of  the  peace,  as  may  give  restitution  unto  tenants  of  any  estate 
of  freehold,  may  give  the  like  unto  tenants  for  term  of  years,  tenants 
by  copy  of  court-roll,  guardians  by  knight's  service,  tenants  by  degit^ 
statute  merchant  and  staple,  of  lands  or  tenements  by  them  so  holden, 
which  shall  be  entered  upon  by  force,  or  holden  of  them  by  force.** 

HowpumshaHe  on  a  certiorari. — Although  regularly  the  justices  only 
who  were  present  at  the  inquiry,  and  when  the  indictment  was  found, 
ought  to  award  restitution ;  yet  if  the  record  of  the  presentment  or 
indictment  shall  be  certified  by  the  justice  or  justices  into  the  King's 
Bench,  or  the  same  presentment  or  indictment  be  removed  or  certified 
thither  by  certiorari^  the  justices  of  that  Court  may  award  a  writ  of 
restitution  to  the  sheriff,  to  restore  possession  to  the  party  expelled  % 
for  the  justices  of  the  lUng's  Bench  have  a  supreme  authority  ia  all 
cases  of  the  crown  {e\ 

Also  where  upon  removal  of  the  proceedings  into  the  King's  Bench 
the  conviction  shall  be  quashed,  the  Court  will  order  restitution  to  the 
party  injured.  As  in  the  case  of  the  K.  v.  Joms^  M .  8  6.  a  convic- 
tion of  forcible  entry  was  quashed  for  the  old  exception  of  messueige 
or  tenenunt^  by  reason  of  the  uncertainty,  but  the  restitution  was  op- 
posed, on  an  aflUavit  that  the  party's  title,  which  was  by  lease,  was 

(«)  Dtluc.  X33.  I     {d)  I  H.P.C.C64.  i.49* 

W  X  H.  P.C  c 64.  t.  50.  I      (0  Dalt.  c.  44* 

it)  Bait  c.  xja  I 
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expired  since  the  conTiction.  But  the  Court  said,  they  had  no  dis- 
cretionary power  in  this  case,  but  were  bound  to  award  restitution  oa 
quashing  the  conriction  {a). 

How  fumsbable  as  a  Riai. — If  a  forcible  entry  or  detainer  shall  be 
made  by  three  persons  or  more,  it  is  also  a  riot,  and  may  be  proceeded 
against  as  such,  if  no  inquiry  have  before  been  made  of  the  force  (#}« 

For  Precedents  of  the  Forms,  see  a  Burr/s  Jusiice. 

(«)  Ret  V.  Jones.  %  Str.  474.  (Ji)  Dak.  c.  44^ 
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Of  Remedies  against  third  Persons  ;  wherein  of  Ohstructlon 

qf  a  Right  qf  Way. 


AWAY,  or  a  right  of  going  over  another  man's  ground,  has  bees 
before  noticed  in  Chap.  V.  Sect,  II.  among  other  incorporeal 
hereditaments. 

In  such  private  ways  a  particular  man  may  have  an  interest  and  a 
right,  though  another  be  the  owner  of  the  soil  (a). 

This  may  be  grounded  on  a  special  permission ;  as  when  the  owner 
of  the  land  grants  to  another  a  liberty  of  passing  over  his  grounds^  to 
go  to  church,  to  market^  or  the  like  ;  in  which  case  the  gift  or  grant 
is  particular  and  confined  to  the  grantee  alone  ;  it  dies  with  die  per- 
son, and  if  the  grantee  quit  the  country  he  cannot  assign  over  hb 
right  to  any  other,  nor  can  he  justify  the  taking  another  person  in  his 
company  {a). 

A  way  may  also  be  by  prescription,  as  if  all  the  inhabitants  of  sac& 
a  hamlet,  or  all  the  owners  and  occupiers  of'  such  a  farm,  have  im- 
memorially  used  to  cross  such  a  ground,  for  such  a  particular  pur- 
pose ;  for  this  inimemorial  usage  supposes  an  original  grant,  whereby 
a  right  of  way  thus  appurtenant  to  lands  or  houses  may  be  clearly 
created  (i). 

A  right  of  way  may  also  arise  by  act  and  operation  of  law ;  for  if 
a  man  grant  me  a  piece  of  ground  in  the  middle  of  his  field,  he  at 
the  same  time  tacitly  and  impliedly  gives  me  a  way  to  come  at  it  s  and 

{a)  %  Bl.  Com.  35.  if)  UHd.  36. 
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I  may  cross  his  land  for  that  purpose  without  trespass  i  for  when  the 
law  doth  give  any  thing  to  one,  it  giveth  impliedly  whatsoever  is  ne- 
cessary for  enjoying  the  same  (a).  Therefore  when  one,  (even  as 
trustee)  conveys  land  to  another  to  which  there  is  no  access  but  over 
the  grantor's  land,  a  right  of  way  passes  of  necessity  as  incidental  to 
the  grant.  So  also,  if  the  owner  of  the  closes,  having  no  way  to  one 
of  them  but  over  the  other,  part  with  the  latter  without  reserving  the 
way,  it  should  seem  that  it  will  be  reserved  for  him  by  operation  oi^ 
law.  So  also,  under  a  grant  of  a  free  and  convenient  way  for  the 
ipurpose  of  conveying  oats,  among  other  articles,  the  grantee  has  a  right 
to  lay  a  framed  waggon- way  (b). 

Disturbance  of  ways  principally  happeneth  when  a  person  who  hath 
a  right  of  way  over  another's  grounds,  by  grant  or  prescription,  is 
obstructed  by  enclosures  or  other  obstacles,  or  by  ploughing  across  it) 
by  which  means  he  cannot  enjoy  his  right  of  way,  or  at  least  not  in 
«o  commodious  a  manner  as  he  might  have  done  (r). 

If  this  be  a  way  annexed  to  his  estate,  and  the  obstruction  be  madd 
by  the  tenant  of  the  land^  this  brings  it  to  another  species  of  injitry ) 
for  it  is  then  a  nuisance  for  which  an  assize  will  lie  (c).    , 

But  if  the  right  of  way,  thus  obstructed  by  the  tenant,  be  only  in 
gross  (that  is,  annexed  to  a  man's  person,  and  unconnected  with  any 
lands  or  tenements),  or  if  the  obstruction  of  a  way  belonging  to  a 
house  or  land  be  made  by  a  stranger,  it  is  then  in  either  case  merely  a 
disturbance :  for  the  obstruction  of  a  way  in  gross  is  no  detriment  to 
any  lands  or  tenements,  and  therefore  does  not  fall  under  the  legal 
notion  of  a  nuisance  which  must  be  laid  ad  nocumentum  liberi  tenementif 
and  the  obstruction  of  it  by  a  stranger  can  never  tend  to  put  the  right 
of  way  in  dispute  {c). 

The  remedy  therefore  for  these  disturbances  is  not  by  assize  or  any 
teal  action,  but  by  the  universal  remedy  of  action  on  the  case  to  re- 
cover damages  {d). 

Case  and  trespass  for  disturbing  a  right  of  way. — A  right  of  way, 
however,  is  as  often  contested  in  an  action  of  trespass. 

In  an  action  on  the  case  for  spoiling  the  plaintiff's  way  with  the 
defendant's  carriages,  the  defendant  may  justify  going  along  the  way 
with  the  carriages  of  a  third  person  having  a  right  to  go  along  the 
way(^). 

iBut  under  a  right  of  way  over  a  close  to  a  particular  place,  a  man 
cannot  justify  going  beyond  the  place. 

Therefore  if  a  defendant  justify  passing  along  a  private  way  under 
a  right  of  way  to  a  close  called  ji.  the  plaintiff  may  reply  that  he  went 
beyond  j1  {e). 


(tf)  %  Bl.  Com.  36. 

{*)  Howton  V.  Freanon.  8  T.  R,  50. 

(()  3  Bl  Com.  341. 


(</)  Ibid.  24a. 

(r)  JLaughton  v.  Ward.  Lutw.  ill.  S.  O* 
I  Ld«  Raym.  75. 


Oe 
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S0|  it  is  not  a  good  justification  in  trespass,  that  the  defendant  has 
a  right  of  waj  over  part  of  the  plaintiflTs  land,  and  that  he  had  gone 
upon  the  adjoining  land,  because  the  way  was  impassable  from  bdng 
overflowed  by  a  river :  for  he  who  has  the  use  of  a  thing  ought  to  re- 
pair it;  and  in  the  principal  case,  for  aught  that  appeared,  the  over- 
flowing might  have  happened  by  the  neglect  of  the  defendant ;  and  it 
did  not  appear  that  the  defendant  had  no  other  road  {a), — Highways, 
however,  are  governed  by  a  diflerent  principle :  they  are  for  die  pub- 
lic service,  and  if  the  usual  tract  be  impassable,  it  is  for  the  general 
good  that  people  should  be  intitled  to  pasi»  in  another  line  {b). 

A  man  may  prescribe  for  a  way  for  himself  and  all  those  whose 
estate  he  hath,  without  shewing  that  the  way  is  appurtenant  to  his 
estate :  and  if  he  state  that  he  was  seised  of  two  closes,  and  that  be 
and  all  those,  &c.  had  a  right  of  way  <<  tanquam  ad  tenementum  jpectatt- 
iemi*  the  Court  will  reject  these  words  as  surplusage  (r). 

In  trespass,  where  no  evidence  appeared  to  shew  that  a  way  ofcr 
another's  land  had  been  tised  by  leave  or  favour  or  under  a  misuke  of 
an  award  which  would  not  support  the  right  of  way  claimed,  such  an 
usage  for  above  twenty  years  exercised  adversely  and  under  a  claim 
of  right,  is  sufficient  to  leave  it  to  the  jury  to  presume  a  grant  which 
must  have  been  made  within  twenty-six  years,  as  all  former  ways 
were  at  that  time  extinguished  by  the  operation  of  an  Inclosiue 
Act  (rf). 

A  claim  of  a  prescriptive  right  of  way  from  A.  over  the  defendant's 
close  into  D.  is  not  supported  by  proof  that  a  close  called  C.  over 
which  the  way  once  led,  and  which  adjoins  to  i>.  was  formerly  pos- 
sessed by  the  owner  of  close  A.  and  was  by  him  conveyed  in  fee  rb 
another,  vrithout  reserving  the  right  of  way ;  for  thereby  it  appears 
that  the  prescriptive  right  of  way  does  not,  as  claimed,  extend  unto 
D.  but  stops  short  at  C  {e). 

But  where  in  trespass  quart  clausum  /regit  the  defendant  prescrfted 
for  an  occupation  vrzjfrom  his  own  close  <<  unto,  through  and  over," 
the  locus  in  quo  « to  and  unto"  a  certain  highway,  &c.  such  plea  may 
be  sustained,  though  it  appeared  that  one  out  of  several  intervening 
closes  was  in  the  possession  of  the  defendant  himself  (f). 

However,  under  a  grant  of  a  way  from  A.  to  B.  « in,  through  and 
along"  a  particular  way,  the  grantee  is  not  justified  in  making  a  trans- 
verse road  across  the  same  {g). 

Quart  obstruicit. — Another  remedy  which  the  law  affords  in  cases  of 
a  similar  kind,  is  by  writ  of  quart  obstruxit. 


{a)  Taylor  v.  Whitehead.  Doug.  745. 
\lt)  Stnbouse  v.  Christian,    z  T.  R.  j6o- 

{/)  Laugbton  v.  Ward,  x  Ld.  Raym.  75. 
(^)  CainpbeU  v.  Wilson.  5  East  R.  194. 


(r)  Wright  V-  Rattray,  x  East.  R.  377. 
(/)  Ibid.  381.  (cited.)  Weaver  v.  Bush.  % 
T.  R.  78-80. 
(f )  Senbouae  v.  Chriitian.  t  T.  R.  5^ 
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This  writ  lay  for  him  who,  having  a  liberty  to  pass  through  his 
heighbour's  ground,  could  not  enjoy  his  right,  because  the  owner  had 
so  obstrttbted  it  (a). 

It  lies  in  the  nature  of  a  writ  of  right  close,  de  recto  elauso,  directed 
to  the  lord  or  bailiffs  of  a  manor  of  antient  demesne  {i). 

(a)  Flfett.  L.  4.c^a6.  (0  P-  N.  B.  ii.  J.  L.  Com.  Dig.  in  voce. 
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Of  Liabilify  to  repair  a  Church,  and  qf  Right  to  Pews 

therein. 


o 


|F  l^mmon  right,  that  is,  by  the  ancient  candn  and  civil  law,  the 
parson  ought  to  have  repaired  the  whole  church  j  and  it  is  by 
the  custom  of  England  only  that  the  parish  repairs  the  body  (a). 

In  one  case  the  Court  said,  that  the  repairing  of  the  church  is  a  real 
charge  upon  the  land,  let  the  owner  live  where  he  will  (^). 

But  in  a  subsequent  case  it  was  holden,  that  the  occupier  of  land 
in  a  parish  shall  be  rated  to  the  repairs  of  the  church,  and  not  the 
landlord  living  out  of  the  parish.  So  it  was  said,  if  a  man  take  a 
lease  of  a  stall  in  a  market-town,  where  he  uses  once  a  week  to  sell 
his  wares,  but  live  in  another  parish,  he  shall  not  be  charged  to- 
wards the  repairs  of  the  church  in  that  market-town  (c). 

So,  church  ornaments  are  a  personal  charge  upon  the  inhabitants, 
and  not  upon  those  who  live  elsewhere,  though  they  occupy  lands  in 
that  parish  {i). 

The  paying  towards  the  repairs  of  a  chapel  of  ease  will  not  pre- 
vent  ^he  churchwardens  from  proceeding  in  the  Spiritual  Court  for 
non-payment  of  a  rate  for  repairing  the  mother  church  {d).  The 
making  of  church-rate  is  a  subject  of  ecclesiastical  jurisdiction; 
vrherefore  a  mandamus  to  the  churchwardens  to  make  such  rate  was 
refused  {e). 

A  libel  was  entered  in  the  Episcopal  Court  at  Exeter,  against  one 
for  not  paying  a  church-rate  at  Totness.  Plea  that  the  corporation  of 
T.  ^as  bound  to  repair,  and  it  appeared  that  this  was  the  first  rate 
ever  made.  A  prohibition  had  been  moved  for  on  the  ground  that 
the  plea  put  in  issue  matter  of  prescription.     GiUs  shewed  cause. 


^a)  Price  V.  Rouae.  ix  Mod.  83. 
(A)  Woodwini's  Caie.  3  Mod.  SIX.  Pigtt 
V.  CtiUBptoB.  Cro.  £lis.  659. 
(jc}  Anoiu  4  Mod.  248. 

O  o  a 


(4  Tbtd.  264. 

(e)  Rex  V.  Chorcfawirdcai  of  St.  Pcter't, 
Thetford.  5T.R.364. 
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liord  Kenjon  said^  an  individual  may  be  subject  to  the  repairs  of  d]c 
aisle,  or  any  other  part  of  a  church,  by  prescription  ;  so  com.  sank,  of 
the  whole  church,  so  that  the  parishioners  may  not  be  ratcad>le,  and 
so  of  a  corporation  (^i). 

An  individual  may  have  a  prescriptive  right  to  a  seat,  Src.  in  a 
church  which  might  be  in  respect  to  his  House,  and  its  inhabiCants, 
even  though  it  be  situated  in  another  parish ;  and  not  in  respect  to  his 
lands,  and  the  sheep  and  horses  thereon :  but  the  right  to  repair  a 
part  or  the  whole  of  the  church,  may  well  be  in  respect  of  lands  (^). 
A  person  may  prescribe  for  a  pew  in  the  chancel  of  a  church  (c). 
But  there  cannot  be  a  gift  of  a  pew  without  a  faculty :  and  r 
faculty  to  a  man  and  his  heirs  is  bad  (</)• 

However,  if  a  faculty  be  annexed  to  a  messuage,  it  may  be  trans- 
ferred with  the  messuage  to  another  person  (</). 

A  faculty  may  be  granted  even  for  exchanging  seats  in  a  church  (r). 
A  seat  in  a  church  may  be  annexed  to  a  house  either  by  a  faculty, 
or  by  prescription  \  and  from  long  uninterrupted  usage  a  ficiilty  naj 
be  presumed  (r). 

It  is  impossible  to  determine  d  priori^  what  evidence  wiH  or  wffl  not 
be  sufficient  to  support  such  a  right ;  it  must  vary  in  each  pardcular 
case. 

Evidence  of  continued  possession  for  thirty-six  years,  where  the 
pew  was  claimed  as  appurtenant  to  a  messuage,  was  deemed  good 
presumptive  evidence  of  a  faculty  {d). 

So,  uninterrupted  possession  of  a  pew  in  the  chancel  for  twenty* 
eight  years,  unexplained,  is  presumptive  evidence  of  a  prescriptiTC 
right  to  the  pew,  in  an  action  against  a  wrong-doer ;  which  presump- 
tion, however,  may  be  rebutted  by  proof  that  prior  to  that  time  the 
pew  had  no  existence  (r)« 

So  in  an  action  for  disturbing  plaintiflTs  enjoyment  of  a  pew 
claimed  in  right  of  a  messuage,  an  old  entry  in  the  vestry  book  signed 
by  the  churchwardens  stating  that  the  pew  had  been  repaired  by  the 
then  owner  of  the  messuage,  (under  whom  the  plaintiff  claimed,)  in 
consideration  of  his  using  it,  is  admissible  evidence  to  prove  the 
plaintiff's  right  to  the  pew  {e). 

But  possession  alone  of  a  pew  in  a  church,  though  for  above  sixty 
years,  was,  in  an  antecedent  case,  holden  not  to  be  a  sufficient  title 
to  maintain  an  action  on  the  case  even  against  a  wrong-doer,  for  dis- 
turbance in  the  enjoyment  of  it :  but  that  the  plaintiff  must  prove 
either  a  prescriptive  right  or  a  faculty,  and  should  claim  it  in  his  de- 
claration as  appurtenant  to  a  messuage  in  the  parish.  For  bare  pos- 
session can  never  give  a  right ;  because  every  parishioner  has  a  ri^t 


(tf)  MSS.  E«tt*tT.  30  G.  3. 

(Jk)  Frances  v.  Ley.  Cro.  Jac.  366. 

(#)  Grifith  V.  MatOiewi.  5  T.  R.  196. 


(/)  Storks  y.  Booth,  i  T.  R.  44S.43i> 
(0  Price  v.Littlewood.  3  Caapbi.stt 
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to  go  into  the  church :  and  therefore  it  was  the  plaintiff's  own  fault 
if  he  did  not  gain  to  himself  a  complete  tide  to  a  pew,  which  he 
might  do  either  by  applying  to  the  ordinary  for  a  faculty,  or  to  the 
minister  or  churchwardens  to  allot  him  a  seat  in  the  church.  If  bare 
possession  were  allowed  to  be  a  sufficient  title,  it  would  be  an  en- 
couragement to  commit  disorders  in  the  church ;  for  disputes  would 
frequently  arise  respecting  the  possession  (is). 

Note. — ^Trespass  will  not  lie  for  entering  into  a  pew,  because  the 
plaintiff  has  not  the  exclusive  possession ;  the  possession  of  the  church 
being  in  the  parson ;  wherefore  in  case  for  such  disturbance,  a  right 
by  prescription  or  faculty  must  be  proved  (a). 

But  though  the  possession  of  the  church  be  in  the  parson  (for  the 
whole  church  and  church-yard  are  the  rector's  freehold),  yet,  where  a 
rector  was  cited  in  the  episcopal  consistorial  court  to  shew  cause  why 
the  ordinary  should  not  grant  to  a  parishioner  a  faculty  for  stopping 
iip  a  window  in  a  church,  against  which  it  was  proposed  to  erect  a 
monument,  to  the  grant  of  which  the  rector  dissented,  notwithstand- 
ing which  the  court  below  were  proceeding  to  grant  the  faculty  with 
the  consent  of  the  ordinary;  it  was  held  to  be  no,  ground  for  a  prohi- 
bition :  but  mere  matter  of  appeal  if  the  rectoi^'s  reasons  for  dissent- 
ing were  improperly  over-ruled ;  for  as  yet,  no  common  law  right 
was  touched  which  called  upon  the  Court  to  prohibit  the  ecclesiastical 
court  from  proceeding  to  grant  a  faculty ;  which  faculty  was  no  more 
than  a  licence  from  the  ordinary  himself  to  do  the  act  proposed,  and 
would  not  bind  the  rector  against  his  consent,  if  by  law  his  consent 
were  material  (^). 

(a)  3tork#  V.  Booth,  f  T-  9-  4a8'430*  (i)  Bulirer  v.  Hase.  3  East's  R.  217. 
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PRECEDENTS  OF  AGREEMENTS,  &c. 


Agreement  for  granting  a  Lease  of  a  House 

and  Field. 

IV/I EMOR ANDUM  of  an  agreement  entered  into  this 
day  of  1804,  between  A.  B,,  of         of 

the  one  part,  and  C  D,  of  of  the  other  part,  where- 
i>y  the  said  A»  B,  agrees  by  indenture  to  be  executed  on 
or  before  Michaelmas  day  next,  to  demise  and  let  to  the 
said  C,  D.  a  messuage  or  tenement,  with  the  garden  and 
appurtenances  thereto  belonging,  situate,  lying,  and  being 
in  in  the  parish  of  in  the  county  of  now 

or  late  in  the  occupation  of  together  with  all  that 

field  or  close,  situate,  lying,  and  being  in  aforesaid, 

called  or  known  by  the  name  of  now  or  late  in  the 

pccupation  of  to  hold  to  the  said  C  X).  his  execu- 

tors, administrators,  and  .assigns,  from  Michaelmas  day 
aforesaid  for  and  during  the  term  of  years, 

at  or  under  the  clear  yearly  rent  of  pounds,  payable 
half-yearly,  clear  of  all  taxes  and  deductions  except  the 
land  tax.  In  which  lease  there  shall  be  contained  cove- 
nants on  the  part  of  the  said  C.  D.  his  executors,  admi- 
nistrators, and  assigns,  to  pay  the  rent,  and  to  pay  all  taxes, 
rates,  and  assessments  (except  the  land  tax),  to  repair 
the  premises  (except  damages  by  fire),  to  deliver  the  same 
up  at  the  end  of  the  term  in  good  repair  (except  as  last 
aforesaid),  with  all  other  usual  and  reasonable  covenants, 
and  a  proviso  for  the  re-entry  of  the  said  C.  D,  his  heirs 
or  assigns,  in  case  of  non-payment  of  the  rent  for  the 
space  of  days  after  either  of  the  said  rent  days,  or 

the  non-performance  of  the  covenants. — And  there  shall 
also  be  contained  a  covenant  on  the  part  of  the  said  ^.  B, 
his  heirs  and  assigns,  for  quiet  enjoyment.   And  the  said 
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C.  D.  hereby  agrees  to  accept  of  the  said  lease  on  tli« 
terms  aforesaid. — And  it  is  mutually  agreed  that  the  costs 
of  this  agreement,  and  of  making  the  said  lease  and  a 
counterpart  thereof,  shall  be  bom^  hj  the  ssud  panici 
equally. 

In  witness,  &c. 


Jgreement  for  granting  a  Farming  Leasen 

IV /f  EMORANDUM  of  an  agreement  made  this 

day  of  in  the  year  between  A,  B.  &C!. 

of  the  one  part,  and  C.  £>.  &c.  of  the  other  part,  where-* 
by  it  is  agreed,  that  the  said  A  JB,  shall,  on  or  before  tbe 
25  th  day  of  March  now  next  ensuing,  make  and  execute 
unto  the  said  C.  D.  his  executors,  administrators,  and  as- 
signs, a  good  and  valid  lease  of  all  that  messua^,  &c.  and 
all  those  several  closes,  pieces,  or  parcels  of  land,  &c. 
with  the  appurtenances  thereunto  belonging,  for  the  term 
of  years,  from  the  said  25th  day  of  March^  at  the 

At*  yearly  rent,  yearly  rent  of  pounds,  payable  half-yearly  clear  of 

all  deductions  for  taxes,  or  any  other  account  whatsoever 
(except  the  land  tax),  the  first  payment  of  the  said  rent  to 
be  made  at  Michaelmas  day  next,  and  at  or  under  the  far* 

And  a  ftirtherther  yearly  rent  of  c/.  for  every  acre,  and  so  in  proportion 

fent  per  acre  for-  1  .-.       ^  j  .      ,-  . 

ploughing.        for  a  less  quantity^  of  meadow  or  pasture  ground  whica 

shall  be  ploughed  or  converted  into  tillage  contrary  to  a 

covenant  to  be  contained  in  the  said  lease,  as  hereinafter 

directed :  the  first  payment  of  the  last-mentioned  rent  to 

be  made  on  the  first  half-yearly  rent  day  after  such  plough- 

tainco^cnanS°'^"8  ^"^  convcrsion  into  tillage  as  aforesaid;  and  in  the 

on  the  part  of  said  leasc  there  shall  be  contained  covenants  on  the  part 

^  '        oi  the  said  C  D.  his  executors,  administrators,  and  as- 

To  pay  rent  and    ,  ^  1.        r  -j  .  ., 

taxes.  signs,  to  pay  the  aforesaid  rents,  and  to  pay  all  taxes, 

rates,  and  assessments  (except  the  land  tax), — for  doing 

OwSd^fiSd.   ^'^  manner  of  repairs  to  the  said  buildings,  hedges,  ditche% 

jng  timber,  .&c.)  rails,  and  other  fences  (the  said  A,  B.  his  heirs  or  assigns, 
providing  upon  the  premises,  or  within  miles  thereof, 
rough  timber,  bricks,  tiles,  and  lime,  for  the  doing  there- 
of, to  be  conveyed  by  the  said  C.  2).  his  executors,  ad- 

for^nnission   ministrators,   or  assigns). — :For  permission  for  the  said 

to  view  state  of    -    „    ...     .  .  „     "^  1  ,       . 

repairs.  -'*•  -o.  his  hcirs  or  assigns,  at  all  seasonable  times,  to  view 

Not  to  plough    the  state  of  repairs. — That  the  said  C.  D.  his  executon, 
fncadow.  administrators,  or  assigns,  shall  not  plough  or  convert  in- 

to tillage  any  of  the  closes  of  meadow  or  pasture  ground 
without  the  licence  of  the  said  A.  B,  his  heirs  or  assigns^ 
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Jn  writing  first  obtained.— That  the  said  C.  D,  his  cxccu-  Not  to  cany  off 
tors  or  administrators,  shall  not  carry  off  from  the  farm         ' 
any  hay,  straw,  or  other  fodder,  and  that  the  said  C  D. 
•his  executors,  administrators,  or  assigns,  shall  spread  on  To  spreid  dang 
some  part  of  the  said  lands  in  an  husbandiike  manner,  all  ®°  ^^  pnmko$. 
the  dung^  manure,  and  compost,  which  shall  arise  from 
the  said  farm,  and  shall  in  all  respects  manage  and  culti-  And  maiiago, 
vate  the  same  in  aQ  husbandlike  manner,  and  according  bani^ke  man^ 
to  the  usual  course  of  husbandry  used  in  the  neighbour*  '^^ 
hood,  and  shall  leave  all  the  dung,  manure,  and  compost  To  leave  dung 
4)f  the  last  year,  for  the.use  of  the  landlord  or  succeedmg  ^^*  ^^"' 
tenants. — ^That  the  said  C,  D.  his  executors,  administra- 
tors, or  assigns,  shall  not  cut  or  plash  any  of  the  quick  Nottocuthedget 
hedges  under         years'  growth,  jand  shall  cut  or  plash  ""'!!?j"'**^ 
thoBfi  at  seasonable  times  in  the  year,  and  at  the  time  of 
doing  thereof  shall  cleanse  the  ditches  adjoining  thereto.  To  deaose 
and  guard  and  preserve  the  hedges,  which  shall  be  so  cut  ^^c***'»*^* 
and  plashed  as  aforesaid,  from  destruction  or  injury  by 
cattle,  and  shall  also  at  all  times  guard  and  preserve  aU 
young  hedges  and  young  trees  from  the  like  destrpction 
x>r  injury.— T)iat  the  said  C.  D.  his  executors,  administra-  To  prepare  faU 
tors,  or  assigns,  shall,  in  the  summer  immediately  precc-  inj  Sfi^?  *^ 
ding  the  determination  of  the  said  term  to  be  granted  as  ^o'  >  crop, 
aforesaid,  prepare  for  seed  in  an  husbandlike  manner  such 
part  of  the  land  as  shall  be  in  a  course  of  fallow  and  fit 
to  'be  sown  with  a  crop  the  ensuing  season,  and  lay  down 
with  clover- seed  and  rye^grass  acres  of  the  arable  To  kydown 

land  which  shall  be  then  in  tillage,  sowing  upon  each  J^'&jj**'*^' 
acre  thereof         pounds  of  the  best  clover-seed  and 
bushels  of  the  best  rye  grass  see(}.     And  in  the  said  lease  And  to  contain 
there  shall  be  contained  a  proviso  for  re-entry  by  the  said  'P"*^**'^'''  '*' 
jf,  B,  his  heirs  or  assigns,  in  case  of  non-payment  of  rent 
for  the  space  of  days,  or  non-performance  of  the 

povenants,  or  in  case  the  said  C.  D.  his  executors,  admi- 
nistrators, or  assigns,  shall  assign,  under-le^,  or  other- 
wise dispose  of  the'  said  premises,  or  any  part  thereof,  or 
do  commit  or  suffer  any  act  or  deed  whereby,  or  by  means 
whereof  the  said  premises,  or  any  part  thereof,  shall  be 
assigned,  under-let,  or  disposed  of,  without  the  consent 
in  writing  of  the  said  A,  B,  his  heirs  or  assigns,  first  ob- 
tained.— And  there  shall  be  contained  covenants  on  the  ^^^  covenants 
part  of  the  said  J.  B.  his  heirs  and  assigns,  for  quiet  en-  iTndlordfortuilJ 
loyment.— That  the  said  A,  B.  his  heirs  or  assigns,*  shall,  *"W"<^"*' 
upon         days'  notice,  provide  and  allow  to  the  said  C.  D.  To  provide  tim» 
^is  executors,  administrators,  and  assigns,  upon  the  pre-^f'*^'^*^"*" 


tcroi 
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misesy  or  within        miles  ibcseoU  all  such  rough  tunber, 
brickSf  dlesy  and  Ume»  as  shall  be  necessary  for  the  re- 
pair of  the  premises :  the  said  materials  to  be  ccuiTeycd 
at  the  expense  of  the  said  C.  D.  his  ezecutors^  admi> 
To  permit  te-    mstratorSt  and  assigns. — ^That  the  said  A.  B.  his  heirs  and 
^useefthe     assigns,  shall  permit  the  said  C.  D.  his  ezecotorsy  admi- 
bflTBiiic.  at  the  nistratorsy  or  assigns,  to  have  the  use  of  the  great  bam, 
'  the  stable  for  four  horses  adjoining,  and  the  stack-yaid 
and  farm-yard,  until  after  the  expiradoa  or 

determination  of  the  said  term,  for  the  convenience  of 
thrashing  out  the  last  year's  crops  of  com  and  grain,  and 
feeding  his  or  their  cattle  with  the  straw  and  fodder,  so 
that  the  same  may  be  made  into  manure  to  be  left  on  the 
said  premises  as  aforesaid;  and  also  some  cooTenient 
room  in  the  farm-house  for  his  or  their  servants  to  lodge 
and  diet  in,  until  the  time  aforesaid,  without  any  rtcom-. 
pence  being  made  for  thp  same  respectively. 
In  witness,  &c. 


Agreement  for  Lodgings. 

1t/|  EMORANDUM  of  an  agreement  entered  into  this 
^^  day  of  i8o4f  by  and  between  E.  F.  of, 

8cc.  and  G.  H.  of,  &c.  whereby  the  said  E.  F.  agrees  to 
let,  and  the  said  G.  H.  agrees  to  take,  the  rooms  or  apart- 
ments following  :  that  is  to  say,  an  entire  first  floor,  and 
one  room  in  the  attic  story  or  garrets,  and  a  back  kitchen 
and  cellar  opposite,  with  the  use  of  the  yard  for  drying 
linen,  or  beating  carpets  or  clothes,  being  part  of  a  house 
and  premises  in  which  the  said  E.  F.  now  resides,  situate 
and  being  in  To  have  and  to  hold  the  said  rooms  or 

apartments,  and  the  use  of  the  said  yard  as  aforesaid,  for 
and  during  the  term  of  half  a  year,  to  commence  from 
next  after  the  date  hereof,  at  and  for  the  yearly  rent  of 
pounds  of  lawful  money  of  Great  Britain,  payable 
quarterly,  by  even  and  equal  portions  ;  the  first  quarterly 
payment  to  be  made  on  next  ensuing  the  date  hereof: 
and  it  is  further  agreed,  that  at  the  expiration  of  the  said 
term  of  half  a  year,  the  said  G.  H,  may  hold,  occupy, 
and  enjoy  the  said  rooms  or  apartments,  and  have  the  use 
of  the  said  yard  as  aforesaid,  from  quarter  to  quarter,  for 
so  long  a  time  as  the  said  G.  H.  and  E,  F.  may  and  shall 
agree,  at  the  rent  of  for  each  quarter,  and  that  each 
party  be  at  liberty  to  quit  possession^  on  givmg  to  the  other 
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A  tiuarter's  notice  in  writing  or  wanung.  And  it  is  also 
further  agreed  between  the  said  partieSf  that  when  the 
said  G.  H.  shall  quit  the  premises^  he  shall  leave  them  in 
as  good  condition  and  repair  as  they  shall  be  in  on  hi^ 
taking  possession  thereof,  reasonable  wear  excepted^ 
As  witness,  &c. 

y4n  Agreement  to  let  a  ready  Jumished  Lodging, 

MEMORANDUM  of  an  agreement  entered  into  this 
day  of  in  the  year  of  our  Lord  by  and  be- 
<tween  J,  K.  of  &c.  of  the  one  part,  and  L,  M,  of  &c.  of 
the  other  part,  by  which  the  said  J^  K.  agrees  to  let  to 
the  said  £.  M*  a  room  or  apartment  up  pair  of 

6tairs  forwards  in  his  the  said  J.  K*s  house,  situate  in 
street,  in  the  parish  and  county  aforesaid,  ready 
furnished;    together  with  the   use  and  attendance  of 
his  servant,  in  common  with  the  other  lodgersj  at 

such  hours  and  times  when  he  himself  can  spare  And 
jalso  the  use  of  a  cellar,  at  the  rent  of  pounds  of 

lawful  money  of  Great  Britain  per  quarter.  And  the  said 
L,  M,  agrees  to  take  the  said  room  or  apartment,  with 
the  use  of  the  servant  and  cellar  as  aforesaid,  at  the  rent 
aforesaid,  and  also  to  |ind  and  provide  for  himself,  all 
manner  of  linen  and  china  or  crockery  ware  whatsoever, 
that  he  shall  have  occasion  for,  and  that  if  he  shall  break 
or  damage  any  part  of  the  furniture  of  the  said  J.  K,  he 
will  make  good  or  repair  the  same,  or  pay  her  suiEcient 
to  enable  her  to  put  the  same  in  the  same  plight  and  con- 
dition as  they  now  are  in.  And  it  is  further  agreed,  that 
if  either  party  shall  quit  or  leave  the  premises,  he  or  she 
shall  respectively  give  or  take  a  quarter's  notice  or  warn- 
ing. 

As  witness,  &c. 


A  Lease  for  Years  of  a  House  and  Lands  in  the 
Country  J  with  an  Exception  of  TVeeSy  and  Spe- 
cial Covenants. 

rpHIS  INDENTURE  made  the        day  of        in  the 
•*■      year  of  our  Lord  and  in  the  year  of  the 

reign  of  our  Sovereign  Lord  George  the  Third,  between 
A.  A.  of  the  one  part,  and  JB,  B.  of  the  other  part,  wiu  Tlic  parties. 
tusseth^  that  for  and  in  consideration  of  the  rents,  cove-  The  considera* 
nants,  provisoes,  and  agreements  hereinafter  reserved  and  ^^ 
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containedy  and  which  on  the  part  and  behalf  of  the  said 
B.  B»  hU  executors^  administratorsy  and  assigns,  are  to 
be  psudy.  done,  and  performed,  he  the  said  A.  A.  both  de- 

The  demise,  mi^ed,  grant(Sd,  and  to  farm  letten,  and  by  these  presents 
doth  demise,  grant,  and  to  farm  let  unto  the  said  B.  B. 
his  executors,  administrators,  and  assigns,  all  that  mes- 

Tbc  parcels,  suage,  tenement,  or  farm-house,  late  in  the  possession  of 
E^  B.  and  those  two  cottages  or  tenements,  now  or  late  in 
the  possession  of  F,  F*  and  G.  G.  or  their  assigns,  with 
the  appurtenances,  situate,  standing,  and  being  in  the  pa- 
rish of  C.  and  ff.  ot  one  of  them,  in  the  said  county  of 

General  words.  i>.  together  with  all  and  singular  the  yards,  gardens,  or- 
diards,  backsides,  barns,  stables,  out-houses,  edifices,  and 
buildings  thereunto  belonging,  and  also  all  those  sevend 

More  parcels,  closes,  pieces^  or  parcels  of  arable  land,  meadow,  pas- 
ture, wood,  and  wood  ground,  containing  by  estimation 
acres  (be  they  more  or  less),  lying  and  being  in  se- 
veral parishes,  fields,  precincts,  and  territories  of  C.  and 
H»  or  one  of  them,  in  the  said  county  of  D.  to  the  said 
messuage,  tenement,  or  farm-house  belonging,  aad  there- 
with held,  tt^ed,  occupied,  and  enjoyed,  as  part  and  par- 

jSzceptioD  of     eel  thereof  {except^  and  always  reserved  out  of  this  present 

^'^^  ^*  lease,  unto  the  said  A.  A.  his  heirs  and  assigns,  all  timber 
and  timber-like  trees,  and  all  other  trees  whatsoever,  but 
the  fruit  trees  for  their  fruit  only,  and  the  pollard  trees 
for  their  lops  and  tops  only,  which  now  are,  or  at  any 
time  or  times  hereafter  shall  be  standing,  growing,  and 
being  in,  upon,  and  about  the  said  leased  premises,  or 
With  ingresi^&c.  any  part  thereof,  with  free  liberty  of  ingress,  eeress, 

/orihelessor,&c.       \    '^  a  r       y.         -j     ^    \#    i.-     l   •     *      fi 

and  regress,  to  and  for  the  said  A.  A.  his  heirs*  and  as* 
signs,  servants  and  workmen,  from  time  to  time,  and  at 
;dl  times  during  the  term  hereby  leased,  the  same  to  fell, 
stock  up,  cut  down,  hew,  and  carry  away,  in  and  through 
the  said  leased  premises,  or  any  part  thereof,  doing  no 
wilful  hurt  or  damage  to  the  grain  and  grass  of  the  said 
J7.  B.  his  executors,  administrators,  and  assigns,  and  also 

*  Where  the  lasw  b^s  thtfree&M,  make  the  t^cept'fm,  nterv^tom^  ftc.  to 
btmy  his  beirt  and  assigns,  and  not  beirs,  exautors,  administratprsf  and  auign, 
so  he  may  covenant  for  bimselff  his  beirs  and  assipu,  and  it  is  sofficicBt ;  at^ 
tutcrs  and  admhiitrafrs  are  superfluous ;  they  are  Yiiiajsigiu  in  lav  of  couise, 
but  have  nothing  to  do  with  the  freehold  as  such :  hut  where  the  /er/ar  kasaar 
the  frethold,  then  make  the  txctptwH^  raervaShfif  &c.  to  bim^  his  exeemtfs, 
administratitrsf  and  asi'tgnsy  and  the  covenants  from  bim^  his  exeatttrsf  mimi^ 
nistrators,  and  assigns ;  though  here  it  is  usual  to  make  him  covenant  for  him^ 
setfy  his  heirsy  executors ^  aiminist raters^  and  assigns ,  that  he,  his  exe(sit»rs^  «/- 
min'utratorsf  and  assigns^  shall  and  will,  &c.  in  which  case  the  ktir  will  ba 
l¥3iunjit 
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^xcet>t  to  the  said  A.  A.  his  heirs  and  assigns,  at  all  time  And  Ubeny  to 
during  the  term  hereby  leased,  free  liberty  to  enter  into,  ^"*^*  *^' 
and  upon  the  said  premises,  and  every  part  thereof,  to 
view  the  condition  of  the  repairs  thereof )  to  have  and  to  ijabenduin. 
hold  the  said  messuage,  tenement,  or  farm-house,  closes, 
pieces  or  parcels  of  arable  land,  meadow,  pasture  ground, 
and  premises,  with  their  and  every  of  their  appurte- 
nances (except  as  before  excepted)  unto  the  said  B,  B^ 
his  executors,  administrators,  and  assigns,  from  the  feast 
of  next  ensuing  the  date  hereof,  for  and  during 

and  unto  the  full  end  and  term  of  years,  thence  next 
ensuing,  and  fully  to  be  complete  and  ended,  yielding  and  Reddendam. 
paying  therefore  yearly,  and  every  year  during  the  said 
term,  unto  the  said  A.  A.  his  heirs  or  assigns,  at  or 
in  his  now  dwelling-house,  situate,  &c.  the  yearly 
rent  or  sum  of  /.  of  lawful   money  of   Great 

Britain,  at  the  two  most  usual  feasts  or  days  of  payment 
in  the  year,  that  is  to  say,  the  feasts  of  and 

in  every  year,   the  first  payment  thereof  to 
begin  and  be  made  on  the  feast  day  of  next  ensu- 

ing the  date  hereof,  and  also  yielding  and  piling  thereqf 
yearly,  and  every  year  during  the  said  term,  unto  the  For  years. 
said  A.  A,  his  heirs  and  assigns,  at  or  in  his  now  dwell- 
ing-house, situate,  &c.  the  yearly  rent  or  sum  of  A  Paying  at  the 
of  lawful  money  of  Great  Britain  at  the  two  most  usual  l^g^S^u^^^a^cer- 
feasts  or  days  of  payment  in  the  year,  that  is  to  say,  the  tain  rent. 
feasts  of                 and                  in  every  year,  the  first 
payment  thereof  to  begin  and  be  made  on  the  feast  day 
of               next  ensuing  the  date  hereof,  and  also  yield*  And  an  addi- 
ing  and  paying  therefore  yearly,  and  every  year  during  ^y*"'^""'^®"^ 
the  said  term,  unto  the  said  A.  A.  his  heirs  and  assigns, 
on  the  days  and  place,  and  in  manner  aforesaid,  (over 
and  above  the  said  yearly  rent  of            /.  hereinbefore 
reserved,)  for  every  acre  of  meadow  or  pasture  ground 
hereby  leased,  that  the  said  B.  B.  his  executors,  admini- 
strators or  assigns,  shall  plough,  dig  up,  or  convert  into  . 
tillage,  the  sum  of        /.  of  like  money,  and  so  propor- 
tionably  after  that  rate,  for  every  greater  or  less  quan- 
tity than  an  acre,  the  first  payment  of  the  said         /.  per 
acre  to  be  made  on  the  first  day  of ,  the  said  feasts,  which 
shall  next  happen  after  the  ploughing  or  digging  up  any 
part  of  the  same  meadow  or  pasture  ground.     Provided  Proviso  on  non- 
ahuaySf  nevertheless,   that  if  it  shall  happen  that  the^*^"**'"' 
said  yearly  rents,  hereby  reserved,  or  either  of  them,  or 
any  taxes,  levies^  and  assessments,  which  shall  be  rated 
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or  assessed  on  the  said  hereby  leased  premises*  (escq^' 
land  tax)  shall  be  behind  aiid  unpaid  by  the  space  of 
twenty-one  days,  next  over  or  after  either  of  th«  ssdd 
feasts  or  days  of  payment,  whereon  the  same  ought  to 
be  paid  as  aforesaid,  (being  lawfully  demanded,)  or  iS 
the  said  B.  B.  his  executors,  or  administrators,  shaft 
Or  uttgnnett  assigH  oter,  or  otherwise  depart  with  this  indenture,  or 
by  the  lenet     the  premises  hereby  leased,  or  any  part  diereof,  to  any 

without  con-  '^  ',  ;^i_-j 

ient»  the  letMr  pcrson  or  pcTsous  whatsoeTcr,   (except  the  said  two 
way  ne-enur.     cottages,)  withottt  the  consent  of  the  said  jf.  A.  Ms 
heirs  and  assigns,  first  had  and  obtained   in   writiogi 
under  his  or  their  hands  and  seals  for  that  purpose,  tbeny 
and  in  either  of  the  said  cases,  it  shall  and  may  be  law- 
ful to  and  for  the  said  A.  A.  his  heirs  or  assignsp  xom 
the  said  premises  hereby  leased,  or  any  part  thereof  in 
the  name  of  the  whole,  to  re-enter,  and  the  same  to 
hare  again,  retain,  and  repossess,  and  enjoy,  as  in  fait 
'  and  their  first  and  former  estate  or  estates,  any  thing 
herein  contained  to  the  contrary  thereof,  in  anywise  not^ 
The  letMf  core-  withstanding.    And  die  said  B.  B.  doth  hereby  far  him< 

Bants  in  pay-  tr     t-      i.    •  •    • 

mentofrent.    Self,  his  hcirs,  cxccutors,  administHAtors,  and  ass^ns^ 
covenant,  promise,  and  agree,  to  and  with  the  said^^. 
his  heirs  and  assigns,  in  manner  following,  (that  is  to 
say,)  that  he  the  said  B.  B.  his  executors,  adminiscratorsr 
and  assigns,  shall  and  wilt  well  and  truly  pay,  or  cause 
to  be  paid  unto  the  said  A.  A.  his  heirs  and  assigns,  the 
said  yearly  rent  of         A  and  also  the  said  rent  of         L 
per  acre,  per  annum f  for  ploughing  up  any  meadow,  or 
pasture,  as  aforesaid,  at  the  days,  times,  and  places,  and 
in  such  manner  as  are  hereinbefore  limited  and  appointed 
for  payment  thereof,  according  to  the  respective  reserva- 
tion thereof,  and  the  true  intent  and  meaning  of  these 
And  far  repiin.  presents.    And  also  that  the  said  B.  B.  his  executors, 
administrators,  and  assigns,  shall  and  will,  at  his  and 
their  own  proper  costs  and  charges,  well  and  sufllciendy 
repair,  maintain,  amend,  scour,  cleanse,  preserve,  and 
keep  in  repair  the  said  messuage,  tenement   or  faimk 
house,  and  all   other  the  houses,  out-houses,  edifices, 
buildings,  bams,  stables,  dove-houses,  gates,  rails,  pales, 
stiles,  hedges,  fences,  and   mounds,  belonging  to  the 
said  hereby  leased  premises,  from  time  to  time  during 
this  present  lease,  (he  the  said  A.  A.  his  heirs  and  assigns, 
upon  request  and  notice  to  them  made,  finding  and 
TheiandloHto  allowing  ou  .the  said  premises,  or  within  four  miles' 
&>d^i  rough     distance  thereof^  all  rough  timberi  bricks  limc^  tiles,  and 
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ftU  other  materials  ^i^hatsoever  (except  straw)  for  doiiig 
thereof,  to  be  carried  to  the  said  hereby  leased  premises, 
at  the  charge  of  the  said  B.  B.  his  executors,  admini- 
strators, or  assigns).    And  the  same  premises,  so  re- 
paired, amended,  and  kept  in  repair,  as  aforesaid,  at  the 
end,  expiration,  or  other  sooner  determination  of  this 
present  lease,  shall  and  will  yield  up  unto  the  said  A.  A. 
his  heirs  or  assigns.     And  also  that  the  said  B,  B,  his  l^e  tenant  co* 
heirs,  executors,  administrators,  or  assigns,   shall   not,  ^w^the  Mme^ 
nor  will  at  any  time  during  this  present  lease,  crop,  or  ^^^^  ^^o 
sow,  above  two  years  together,  any  of  the  arable  lands  Ind"ha?the*'' 
and  closes  hereby  leased,  but  every  third  year  permit  the  ^^^\  ^ff  */*" 
same  to  lie  fallow  and  unsown.    And  that  it  shall  and  tenn  to  plough 
may  be  lawful,  to  and  for  the  said  A.  A.  his  heirs  and  ^^^  fallow 

/  .  -  ground. 

assigns,  with  servants,  horses,  ploughs,  carts,  and  other 
necessaries,  at  day  next  preceding  the  expiration 

of  the  present  lease,  to  enter  upon  such  closes  and 
grounds,  parcel  of  the  said  hereby  leased  premises,  as 
then  ought  to  lie  fallow  and  unsown,  and  the  same  to 
plough,  fallow,  and  manure,  and  to  have  the  grass,  herb- 
age, sheep  walks,  and  sheep  commons  thereof,  and  also 
to  enter  upon  the  dung  which  shall  be  then  in  the  yard 
or  yards,  and  at  the  same  time  to  have  the  dun?  in  the  ^  ^  ^ 
dove-house,  and  the  hen- dung  m  the  hen-house.  And  the  dung,  and 
also  to  have  some  convenient  place  in  the  said  dwelline-  ^^s>ns  for 

*  o    servants,  &c. 

house,  for  his  and  their  servants  to  lodge  and  diet  in,  and 
some  convenient  place  to  lay  hay  and  chaff  in,  and  some 
convenient  stable  for  their  horses  to  stand  and  be  in, 
without  extinguishment  of  any  of  the  yearly  rents  herein- 
before reserved,  and  without  giving  or  making  any  allow- 
ance or  satisfaction  for  the  same.    And  further^  that  the  The  lessee  not 
saSd  B.  B.   his  executors,  administrators,  and  assigns,  s°  fXkhh[  the 
shall  not  at  any  time  or  times  during  the  last  two  years  last  two  yean. 
of  the  said  term,  sell,  give  away,  or  otherwise  dispose  of 
any  of  the  straw  which  shall  be  growing  and  arising  upon 
the  said  leased  premises,  and  shall  not  bum  any  straw, 
except  it  be  for  the  necessary  singeing  of  his  and  their 
hogs,  for  the  use  of  their  own  families.     And  that  the  And  to  in-barn 
said  JS.  B.   his  executors,   administrators,   and  assigns,  ^  ^*'*^"  ."P*"* 
shall  and  will  lay  in  and  in-bam  all  the  crops  of  grain, 
which  shall  be  growing  and  arising  upon  the  said  hereby 
leased  premises,  in  every  year  of  the  said  term,  in  the 
bams  and  rick-yards  belonging  to  the  said  leased  pre- 
mises, and  not  elsewhere,  and  the  same  there  thrash  out, 
and  the  straw  and  stover  which  shall  arise  therefrom  and  And  to  use  the 

straw  there. 
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thetchj,  turn  into  the  yard  and  yards,  and  the  same  fee^ 
up  with  his  or  their  cattle,  for  the  better  increase  and 
making  of  dungi  and  the  dung  and  soil   which    shall 
arise  thereby,  lay,  spread  and  bestow  upon  the  hereby  de- 
mised premises,  in  a  husbandlike  manner,  and  not  else- 
where} and  shall  and  will  leave  unto,  and  for  the  use  of 
the  said  ji.  A.  his  heirs  or  assigns,  all  the  dung  and 
comppst  which  shall  be  made  on  the  said  leased  premises 
the  three  last  years  of  the  said  term,  which  shall  arise 
from  the  two  last  crops  of  com  and  grain,  for  manuring 
the  premisesi  or  otherwise  to  be  disposed  of  as  he  the 
said  A.  A.  his  heirs  and  assigns,  shall  think  fit  and  cooYe- 
nient}  and  that  the  said  B.  B.  his  executors,  adnninistia- 
tors,  and  assigns,  shall  sow  the  three  last  years  of  this 
present  lease,  one  third  part  of  the  edge  crop  with  peas 
H,  or  vetches.     And  that  the  said  B,  B,  his  executors,  admi- 

Ac.  intEcktter  nistrators,  and  assigns,  shall  and  will^at  all  times,  during 
y^*^  the  term  hereby  leased,  endeavour  to  preserve  and  keep 

t^wu!^^  the  dove-house,  with  a  good  flight  of  pigeons,  doYe'hoiis€ 
like,  and  at  the  end,  expiration,  or  other  sooner  determi* 
nation  of  the  said  term  of  years,  ahaU  and  wiU 

give  up  the  same,  so  preserved  and  kept,  into  the  hands  of 
the  said  A*  A.  his  heirs  and  assigns.  And  that  the  mi, 
B,  B.  his  executors,  administrators,  and  asugns,  shall 
and  will,  at  all  times  during  the  said  term  of  years 

hereby  leased,  bear,  pay,  and  discharge  all  such  taxe^ 
To  pty  taxes,  levies,  and  assessments  whatsoever,  as  shall  be  taxedi 
rated,  levied,  or  assessed  upon  the  said  hereby  leased  pre- 
mises, land  tax  only  excepted.  And  that  the  said  B.  B. 
his  executors,  administrators,  and  assigns,  shall  not  nor 

Not  to  cut  ^^*  ^^  ^^1  ^^^  ^  f^vat%  during  this  present  lease,  cut, 
hedges  under  a*  plash,  or  new-make  any  of  the  hedges  belon^ng  to  the 
«rtam  growth,  y^^^y^^  y^^^^  premises,  but  such  as  shall  be  of  twdre 

years*  growth,  and  those  only  at  seasonable  times  in  die 
year;  and  when  the  closes  and  ground  to  which  sock 
hedges  belong  shall  be  sown  with  wheat,  rye,  or  barley, 
on  a  sumntier's  tilth,  or  be  closes  of  old  pasture,  and 
after  the  same  shall  have  been  cut,  plashed,  or  new-made, 
as  aforesaid,  the  same  preserve  and  keep  from  biting,  or 
destruction  by  cattle  or  otherwise,  and  shall  and  will,  at 
such  cutting  and  plashing  thereof,  cleanse  and  scour  the 
ditches,  against  such  hedge  or  hedges,  where  ditches  have 
been  heretofore,  and  do  lie,  next  to  any  lane  or  highway. 
And  to  spend  ^^d  the  ofial  wood  which  shall  arise  by  the  cutting  or 
h^  ^  ^^      plashing  of  such  hedges,  faggot  and  make  upi  and  caivy 
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unto  the  said  leased  messuage^  or  farm-house,  there  to  be 
spent  by  way  of  fire-wood,  and  not  to  be  sold  or  disposed 
of  in  any  other  manner  whatsoever.     AndihaX  the  said  Not  to  lop  trees, 
A.  A.  his  executors,  administrators,  and  assigns,  shall  ^*^*^*^° 
not,  nor  will,  at  any  time  or  times  during  the  term  here- 
by leased,  lop,  top,  shred,  or  cut,  any  of  the  trees  or 
spring  wood  belonging  to  the  said  leased  premises,  but 
such  pollard  trees,  and  spring  wood,  as  have  been  usually 
lopped,  and  cut  by  former  and  other  tenants,  and  those 
only  of  twelve  years*  growth,  and  the  lops  which  shall 
arise  and  come  therefrom,  carry  into  the  said  hereby 
leased  messuage  or  farm-house,  there  to  be  spent  by  way  The  loppings  \q 
of  fire-bote,  and  not  to  be  sold  or  disposed  of  in  any  ^^"*  *"***• 
other  way  whatsoever,  and  shall  not,  nor  will  at  any  time    . 
or  times  during  this  lease,  inordinately  bum  or  waste  any 
of  the  fire-wood,  which  is  so  allowed  to  be  spent  by  way 
of  fire-bote,  as  aforesaid,  and  shall  preserve  and  keep  the 
said  pollard  trees,  as  also  all  the  fruit  trees,  and  spring 
wood,  belonging  to  the  said  hereby  leased  premises,  from 
*sdl  wilful  or  negligent  waste.    And  the  said  A.  A.  doth  The  lessor  co- 
hereby  for  himself,  his  heirs,  and  assigns,  covenant,  pro-  J^'^^^fJ,"  ^"J* 
mise,  and  agree,  to  and  with  the  said  B,  B.   his  execu-  pain. 
tors,  administrators,  and  assigns,  in  manner  following, 
(that  is  to  say,)  that  he  the  said  A,  A.  his  heirs,  and  as« 
signs,  shall  and  will  from  time  to  time,  and  at  all  times 
during  this  present  leasee  at  seasonable  times  for  cutting 
timbor,  find,  provide  for,  and  allow  unto  the  said  B,  B, 
his  executors,  administrators,  or  assigns,  on  the  said  pre- 
mises hereby  leased,  or  within  four  miles  distant  there- 
from, necessary  rough  timber,  brick,  lime,  and  tiles,  and 
all  other  materials   whatsoever,  for  the   repairing   and 
amending  thereof  (except  straw),  within  forty  days  after  upon  notice. 
notice  of  the  want  thereof,    and   demand  of  the  same 
made  by  the  said  B.  B,  his  executors,  administrators,  or 
assigns,  the  said  materials  to  be  carried  to  the  said  leased 
premises  at  the  expense  of  the  said  B.  B.  his  executors, 
&c.     And  also  shall  and  will  from  time  to  time,  and  at 
all  times  during  this  present  lease,  allow  unto  the  said 
B.  B.  his  executors,  administrators,  or  assigns,  timber  to 
be  had  and  taken  off  and  from  the  said  hereby  leased  pre- 
mises (if  any  such  there  be),  for  necessary  plough-bote,  And  to  allow 
*  to  be  used  and  spent  upon  the  said  premises,  and  not  pio"gh-bote,  if 

*  -         ,  r       1  11  .     on  the  prcinisw, 

elsewhere,  and  to  be  set  out  for  that  purpose  by  the  said 
A»  A.  his  heir  or  assigns,  on  such  notice  as  aforesaid  of 
the  want  thereof}  and  that  the  said  A.  A*  his  heirs  and 

P  p 
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assigns,  shall  and  will  permit  and  sufier  the  said  B.  B. 

his  executors,  administrators,  or  assigns,  to  have  the  use 

of  kll  the  bams,  yards,  and  granaries  hereby  leased,  for 

And  to  allow     the  laying  in,  and  threshing  out  of  his  or  their  crop  of 

[!^Thc^enMtV  *^^"*  °^  g^in*  which  shall  be  growing  and  arising  upon 
list  crop  for       the  premises  in  the  last  year  of  the  said  term  hereby 
leased,  for  the  spending  of  the  straw  and  stOTcr  which 
shall  arise  therefrom,  with  horses,  cows»  bullocks,  and 
other  cattle,  until  the  feast  of  next  after  the  end, 

expiration,  or  other  sooner  determination  of  the  said  term 
of  years ;  and  also  to  have  some  convenient  rooms  in  the 
said  hereby  leased  messuage  or  farm-house,  for  his  or 
And  room  for  their  servants  to  lodge  and  diet  in,  and  some  convenient 
place  for  his  and  their  horses  to  stand  and  be  in,  and 
some  convenient  place  to  lay  hay  and  chaff  in,  nntil  the 
said  feast  day  of  next  after  the  determinati<m  of  the 

said  term.     And  lastly^  that  it  shall  and  may  be  lawful^ 

And  that  the     ^^  ^^  ^^^  ^^^  ^^^^  -^*  ^*  his  cxecutors,  administrators, 

icssee^may  en-    and  assigns  (paying  the  rent  hereinbefore  ieser?ed,  and 

performing  the  covenants  and  agreements  hereinbefbre 

mentioned  and  contained,  and  which  on  bis  and  their 

part  and  behalf,  are  or  ought  to  be  paid,  done,  and  per- 

formed)  peaceably  and  quietly  to  have,  hold,  occupy, 

possess,  and  enjoy,  all  and  singular  the  said  hereby  leased 

premises,  with  the  appurtenances,  during  the  said  tenn  of 

years  hereby  demised,  without  any  molestation  or 

interruption  whatsoever,  of  or  by  him  the  said  A.  A  his 

heirs  or  assigns,  or  of  or  by  any  other  person  or  persons 

lawfully  or  equitably  claiming  or  to  claim,  by,  fiom,  or 

under  him,  them,  or  any  of  them. 

In  witness,  &c. 


An  Indorsement  for  continuing  a  Lease  Jbr  a 
longer  Term  after  the  Ea^iraUon  of  the 
Present 

rpHIS  INDENTURE,  &c.  between  the  withm.namcd 
A.  B.  of  the  one  part,  and  the  within-named  C.  D. 
of  the  other  part,  witnessetb,  that  for  and  in  consideration 
of  the  rent  hereby  reserved,  and  of  the  covenants,  con- 
ditions,  and  agreements  respectively  heremafter  con- 
tained,  which  on  the  part  and  behalf  of  the  said  C.  D. 
his  executors,  administrators,  and  assigns,  arc  to  be  paid, 
done,  and  performed,  the  said  A.  B.  bath  demised,  leased, 
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iet,  and  to  farm  let,  unto  the  said  C.  D.  his  executors, 
administrators  and  assigns,  all  that  piece  or  parcel  of 
ground,  with  the  messuage  or  tenement,  thereon  erected 
and  built,  and  all  and  singular  other  the  premises  respec- 
tively, comprised  in  the  within  written  lease,  and  thereby 
demised  to  the  said  C.  /)« (except  as  therein  is  excepted  )i 
to  have  and  to  hold  the  said  piece  or  parcel  of  ground,  and 
messuage  or  tenemedti  and  all  and  singular  other  the 
premises  hereby  leased,  set^  and  to  farm  let,  or  men- 
tioned, or  intended  so  to  be  (except  as  afotesaid),  untoi 
the  said  C.  D.  his  executors,  administrators  and  assigns,* 
from  the        day  of  ,  which  will  be  in  the  year  of 

our  Lord  i  and  wheil  the  said  within  written  lease! 
will  expire,  for  and  during^  and  unto  the  full  end  and 
term  of  years  longer,  from  thence  next  ensuing, 

and  fully  to  be  complete  and  ended,  subject  to,  and  under 
the  like  rent,  and  payable  in  like  manner,  as  is  within 
mentioned,  for  and  in  respect  of  the  rent  reserved,  in  and 
by  the  said  within  written  lease,  and  subject  to  the  like 
power  of  entry  as  well  on  non-payment  of  rent,  as  on  the' 
happening  of  any  of  the  other  incidents  mentioned  in 
the  within  written  proviso  or  condition  of  reentry,  and 
it  is  hereby  declared  and  agreed,  by  and  between  the  said 
parties  to  these  presents,  that  they,  and  their  respective' 
heirs,  executors,  administrators  and  assigns  shall  and  will, 
by  these  presents,  during  the  continuance  of  the  addi- 
tional term  of  years  hereby  granted,  stand,  and  be 
bound,  for  and  in  respect  of  the  said  hereby  demised  pre- 
mises with  the  appurtenances,  in  such  and  the  like  cove- 
nants, conditions,  and  agreements  respectively,  as  they 
Uie  said  parties  and  their  respective  heirs,  executors,  ad- 
ministrators and  assigns,  do  now  stand  bound  in  and  by 
the  said  within  lease,  for  and  during  the  now  residue  un- 
expired of  the  wichia  mentioned  term  hereby  granted,  it 
being  the  intent  and  meaning  thereof,  that  this  present 
indorsed  lease,  and  the  additional  term  hereby  granted, 
diall  be  npon  such  and  the  Kke  footing,  and  all  the  cove- 
nantSy  clauses,  conditions  and  agreements,  respectively 
therein  contained,  be  equally  available,  take  place,  ana 
have  the  like  force  and  effect,  to  all  intents  and  purposes, 
as  if  every  article,  clause,  matter  and  thing,  contained  in' 
the  said  within  lease,  were  inserted  and  contained  in  this 
present  indenture. 
In  witness,  &c. 

Ppa 
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A  Building  Lease. 

rpHIS  INDENTURE,  made,  &c-  between  jt.  B.  &c: 
-*-  of  the  one  part,  and  C.  D,  of  the  other  part,  torf- 
Mjsettf  that  the  said  jf,  B.  for  and  in  consideration  of  die 
rents,  covenants  and  agreements,  hereinafter  reserved  and 
contained^  by,  and  on  the  part  and  behalf  of  the  said 
C  D,  his  executors,  administrators  and  assigns,  to  be 
paid,  done,  and  performed,  bath  demised,  leased,  set,  and 
to  farm,  let,  and  hj  these  presents  doib  demise,  lease,  tcr, 
and  to  farm  let,  unto  the  said  C.  D.  his  executors,  ad* 
ministrators  and  assigns,  all  that  piece  or  parcel  of  grDuiul, 
situate,  lying  and  being,  on,.  &c.  in  the  said  parish  of 
containing  in  breadth  on  the  nonh  side  there- 
of and  in  depth  on  the  east  side  thereof  be 
the  same  more  or  less,  and  on  the  west  side  thereof 
east            and  from  thence  south            and  from  thence 
east,  be  the  same  more  or  less,  together  with  the  mes- 
suages or  tenements,  and  other  the  erections  and  build- 
ings thereon,  which  the  said  C,  D,  shall  have  fuU  liberty 
to  pull  down,  and  to  take  to  and  for  his  own  use  \  which 
said  piece  or  parcel  of  ground  abuts  north  on        afore- 
said, south  on  gardens  to  some  houses  on  the  north  side 
of         belonging  to  the  said  A  B.  now  on  lease  to 
east  on  buildings,  &c^  and  west  &c.  and  is  more  fullj 
delineated  and  described  in  the  plan  or  ground  plot  thcie- 
of,  in  the  margin  of  these  presents,  together  with  all 
erections  and  buildings  to  be  erected  aod  built  thereon, 
and   all  ways,  paths,  passages,  drains,  water,  water- 
courses,  easements,  profits,  commodities,  and  ^^^pnrte- 
nances,  whatsoever,  belonging,  and  which  shall  belong 
to  the  said  hereby  demised  premises,  or  any  part  or 
parcel  thereof,  to  have  and  to  hid  the  said  piece  or  par- 
cel of  ground,  messuages,  or  tenements,  erections,  bdld- 
ings,  and  premises  hereby  demised  or  intended  so  to  be, 
with  their  and  every  of  their  appurtenances,  unto  Ac  said 
C.  D.  his  executors,  administrators  and  assigns,  £tixn  the 
day  of             last  past,  before  the  date  hereof,  for 
and  during,  and  unto  the  full  end  and  term  of        years, 
from  thence  next  ensuing,  and  fully  to  be  complete  and 
ended,  yeldtng  and  paying  therefore  for  the  first  year  of 
the  said  term  hereby  demised,  the  rent  of  a  pepper-xoni 
on  the  last  day  thereof,  if  demanded,  and  yielding  and 
paying  therefore  yearly,  and  every  year,  for  and  durii^ 
the  remaining        years  of  the  said  term  hereby  demised, 
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unto  the  said  ^.  B.  his  heirs  and  assignsi  the  yearly  rent 
or  sum  of  /.  of  lawful  money  of  the  United  King- 

dom of  Great  Britain  and  Irilandy  current  in  Great  Britain^ 
by  half  yearly  payments,  on  the  and  in  each  year, 
by  even  and  equal  portions,  the  first  payment  thereof  to 
begin  and  be  made  on  in  the  year  of  our  Lord 

the  said  several  rents  to  be  paid  and  payable  from  time  to 
time,  on  the  several  feasts  aforesaid,  during  the  said 
term,  free  and  clear  of  all  rates,  taxes,  charges,  assess- 
ments, and  payments  whatsoever,  taxed,  charged,  assess- 
ed, or  imposed  upon  the  said  hereby  leased  premises,  or 
any  part  thereof,  by  authority  of  parliament  or  otherwise 
howsoever,  during  the  term  hereby  granted,  jtnd  the 
said  C.  D.  for  himself,  his  heirs,  executors,  administra- 
trators,  and  assigns,  doth  covenant,  promise,  and  agree,  to 
and  with  the  said  A.  B.  his  heirs  and  assigns,  by  these 
presents,  in  manner  following  (that  is  to  say),  that  the 
said  C  D,  his  heirs,  executors,  administrators,  and  assigns, 
shall  and  will  yearly,  and  every  year  during  the  last 
years  of  the  said  term  hereby  granted,  well  and  truly 
pay,  or  cause  to  be  paid  unto  the  said  A.  B,  his  heirs  and 
assigns,  the  said  yearly  rent  or  sum  of  /.  of  lawful 

money  of  the  United  Kingdom  of  Great  Britain  and 
Ireland^  current  in  Great  Britain^  on  the  several  days  and 
limes,  and  in  the  manner  hereinbefore  limited  and  ap- 
pointed  for  payment  thereof,  without  making  any  deduc- 
tion or  abatement  thereout,  for,  or  in  respect  of  any 
rates,  taxes,  assessments,  duties,  charges,  or  impositions 
whatsoever,  taxed,  charged,  assessed,  or  imposed  upon 
the  said  hereby  demised  premises,  or  any  part  thereof, 
during  the  said  term  hereby  granted ;  all  which  rates, 
taxes,  assessments,  duties,  charges,  or  impositions,  he 
the  said  C.  D.  his  executors,  administrators,  or  assigns, 
shall  and  will  bear,  pay,  and  discharge,  and  therefore, 
and  therefrom,  acquit,  save  harmless,  and  keep  indemni- 
fied, the  said  A,  B.  his  heirs  and  assigns.  And  that  he 
the  said  C.  D,  his  executors,  administrators  or  assigns, 
shall  and  will,  before  the  expiration  of  the  first  year  of 
the  term  hereby  granted,  at  his  and  their  own  proper 
costs  and  charges,  erect,  build,  complete,  and  in  a  work- 
man-like manner  finish,  one  or  more  good  and  substan- 
tial brick  messuages  or  tenements,  upon  some  part  of  the 
ground  hereby  demised,  and  shall  and  will  lay  out  and 
expend  therein  the  sum  of  /.  or  upwards^  and  also 

that  he  the  said  C.  i>.,  his  executors,  administrators  and 
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dssigns,  shall  and  will^  from  time  to  time^  and  at  alS 
times,  from  and  after  the  said  messuage  or  tenement^ 
/erections  and  buildings,  on  the  said  piece  of  ground  here- 
hj  demised,  shall  be  respectively  completed  and  finished, 
during  the  remainder  of  the  said  term  hereby  granted, 
when,  where,  and  as  often  as  need  or  occasion  shall  be 
and  require,   at  his  and  their  own  proper  costs  and 
charges,  well  and  sufficiently  repair,  uphold,   sai^MVt, 
maintain,  pave,  purge,  scour,  cleanse,  empty,   amend, 
and  keep  the  said  messuage  or  tenement,  messuages  or 
tenements,  erections  slnd  buildings,  and  all  the  walk, 
rails,   lights,   pavements,  grates,   privies,  sinks,  diains, 
and  watercourses,  thereunto  belonging,  and  which  shall 
*        belong  unto  the  same,  in,  by,  and  with  all  and  all  man* 
ner  of  needful  and  necessary  reparations,  deanangs  and 
amendments  whatsoever.    Jfnd  that  he  the  said  C  i>. 
executors,  admitiistrators  and  assigns,  shall  not,  nor 
during  the  said  term  hereby  granted,  permit  or  suffer  aDj 
person  or  persons  to  use,  exercise,  or  carry  on,  in  and 
upon  the  said  hereby  demised  premises,  or  any  part 
thereof,  any  trade  or  business  which  may  be  nauseous  or 
offensive,  or  grow  to  the  annoyance,  prejudice,  oc  £s- 
turbance  of  any  of  the  other  tenements  of  the  said  jl.  3, 
near  adjoining  thereto,  and  the  said  messuage  or  tene- 
ment, messuages  or  tenements,  erections,  buildings,  and 
premises,  with  the  walls,  pavements,  sewers,  and  drains 
belonging  thereto,  being  in  every  respect  so  well  and 
sufficiently  repaired,  upheld^  supported,  sustained,  main- 
tained^ paved,  purged,  scoured,  cleansed,  emptied,  amend- 
ed, and  kept,  shall  and  will,  at  the  expiration,  or  other 
sooner  determination  of  the  said  term  hereby  granted, 
peaceably  and  quietly  leave,  surrender,  and  yield  up  onto 
^he  said  jf.  B.  his  heirs  and  assigns,  together  with  all  ibe 
(doors,  locks,  keys,  bolts,  bars,  wainscots,  chimney-pieces, 
slabs,  foot-paces,  windows,  window-shutters,  partitions, 
dressers,  shelves,  pumps,  water-pipes,  rails,  and  all  other 
things  which  shall  be  any  ways  fixed  and  fastened  to,  and 
shall  be  standing,  being,  and  set  up,  in  and  upon  the  said 
premises  hereby  demised,  or  any  part  thereof  within  the 
last  years  of  the  said  terip  hereby  granted.    And 

that  the  said  C.  D,  his  executors,  administrators,  and  asr 
signs,  shall  and  will,  at  his  and  their  own  proper  costs 
;ind  charges,  from  time  to  time  sufficiently  insure  all  and 
every  the  messuages  or  tenements,- erections  and  build- 
ings, vhkh  shaU  be  erected  and  built  upon  the  said  piece 


fi 
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or  parcel  of  ground  hereby  demised,  or  any  part  thereof, 
from  casualties  by  firci  during  the  then  remainder  of  the 
<8aid  term  hereby  granted,  in  some  or  one  of  the  public 
•offices  kept  for  that  purpose,  in  London  or  Westminster; 
and  in  case  the  said  messuage  or  tenements,  erections  and 
buildings,  or  any  of  them,  or  any  part  of  any  of  them, 
shall,  at  any  time  or  times  during  the  said  term,  be  burnt 
down,  destroyed,  or  damaged  by  fire,  shall  and  will,  from 
time  to  time,  iihmediately  afterwards,  rebuild,  or  well  and 
sufficiently  repair  the  same.  And  further^  that  it  shall  and 
may  be  lawful  to  and  for  the  said  A.  B.  his  heirs  and 
assigns,  or  any  of  them,  with  workmen  or  others,  in  his, 
their,  or  any  of  their  company,  or  without,  to  enter  or 
come  into  and  upon  the  said  demised  premises,  and  every 
part  thereof,  at  seasonable  and  convenient  times,  in  the 
day  time,  as  well  at  any  time  or  times,  during  the  last 
seven  years  of  the  said  term  hereby  granted,  to  make  an 
inventory  or  schedule  of  the  several  fixtures  and  things 
then  standing  and  beings  in  and  upon  the  said  hereby  de- 
mised premises,  which  are  to  be  left  at  the  end  of  the  said 
^erm,  to  and  for  the  use  of  the  said  A,  B,  his  heirs  and 
assigns,  pursuant  to  the  covenant  hereinbefore  in  that  be- 
half contained,  as  also  twice  or  oftener  in  every  year, 
during  the  said  term  hereby  granted,  to  view,  search,  and 
see  the  defects  and  want  of  reparations  of  the  said  pre- 
mises and  all  defects  and  want  of  reparations,  which  upon 
every  or  any  such  view  or  search  shall  be  from  time  to  • 
time  found,  to  give  or  leave  notice  or  warning  thereof  in 
writing,  at  or  upon  the  said  demised  premises,  unto,  and 
for  the  said  C.  D.  his  executors,  administrators  or  assigns, 
to  repair  and  amend  the  same.  And  that  the  said  C.  D. 
his  executors,  administrators  or  assigns,  shall  and  will, 
within  three  months  next  after  every  such  notice  or  warn- 
ing shall  be  given  or  left,  at  his  and  their  own  proper  costs 
and  charges,  well  and  sufficiently  repair,  amend,  and  make 
good,  all  and  every  the  defects  and  want  of  reparations, 
whereof  such  notice  or  warning  shall  bd  so  given  or  left 
as  aforesaid.  Provided  always ^  nevertheless,  and  these 
presents  are  upon  this  condition,  that  if  the  said  yearly 
rent,  or  si;Lm  of  /.  hereby  reserved,  or  any  part  thereof, 
shall  be  behind  and  unpaid,  by  the  spkce  of  days, 

next  after  either  of  the  said  feasts  or  days  of  payment, 
whereon  the  same  ought  to  be  paid  as  aforesaid  (being 
lawfully  demanded),  or  if  the  said  C.  Z).  his  executors, 
administrators  or  assigns^,  shall  not  well  and  truly  observe^ 
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perform^  fulfill  and  keep,  alt  and  every  the  corenantSj  v* 
ticlesi  clauses,  conditions^  and  agreementSi  in  these  pre- 
sents expressed  and  contained,  on  his  and  their  part  and 
behalf  to  be  performed  and  kept  according  to  the  true  in- 
tent and  meaning  thereof,  then,  and  from  thenceforth,  in 
either  of  the  said  cases,  it  shall  and  may  be  lawful,  to  and 
for  the  said  A.  B.  his  heirs  and  assigns,  into,  and  upon 
the  said  demised  premises,  or  any  part  thereof  in  the  name 
of  tlie  whole,  wholly  to  re-enter,  and  the  same  to  have 
again,  retain,  repossess  and  enjoy,  in  his,  and  their  £nt 
and    former  estate,  and  the  said  C.  D.  his  executors, 
administrators  or  assigns,  and  all  other  tenants  or  occu- 
piers of  the  said  premises,   thereout,  and  from  thence 
utterly  to  expel,  put  out,  and  amove,  and  that  from  and 
after  such  re-entry  made,  this  present  lease,  and  every 
cbuse,  article  and  thing,  herein  contained  on  the  lessor's 
part  and  behalf,  from  thenceforth  to  be  done  and  per- 
formed, shall  cease,  determine,  and  be  utterly  void,  to  ail 
intents  and  purposes  whatsoever,  any  thing  heieinbefbre 
contained  to  the  contrary  thereof  in  anywise  notwithstand- 
ing. And  the  said  jf.  B.  for  himself  his  heirs,  and  asagnsi 
doth  hereby  covenant,  promise,  and  agree,  to  and  with 
the  said  C,  D,  his  heirs,  executors,  administrators,  and 
assigns,  paying  'the  said  yearly  rent  hereby  reserved,  in 
manner  and  form  aforesaid,'  and  observing,  performiz^ 
and  keeping,  all  and  singular  the  covenants  and  agree- 
ments, hereinbefore  mentioned,  on  his  and  their  parts  and 
behalf  to  be  performed  and  kept,  shall  and  may  bwfuUy, 
peaceably  and  quietly  have,  hold,  occupy,  possess,  and 
enjoy  the  said  piece  or  parcel  of  ground  and  premises 
hereby  demised,    with  their  and  every  of  their  appor- 
tenances,  for  and  during  the  said  term  of  years 

hereby  granted,  without  any  lawful  let,  trouble,  denial 
or  interruption,  of  or  by  the  said  A^  B.  his  heirs  or  as- 
signs, or  any  other  person  or  persons,  lawfully  cbumii^ 
or  to  claim,  by,  from,  or  under  him,  them,  or  any  of 
them. 

In  witness,  &c. 

Lease  qfa  House  in  a  Touvt. 

rpHIS  INDENTURE,  &c.  between  A.  A.  of  &c.  of 
« J>   the  one  part,  and  H.  H.  of,  &c.  of  the  other  part, 
Partiei.  nvittussetb^  that  for  and  in  consideration  of  the  yearly  ren^ 

and  of  the  covenants,  prpyisocs  and  agrcemeatsj  heiein- 
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after  reserved  and  contained,  hj  and  on  the  part  and  be- 
half of  the  said  H.  H.  his  executors,  administrators  and 
assigns,  to  be  paid,  observed,  and  performed,  he  the  said 
A.  A,  hath  demised  and  leased,  and  by  these  presents 
doth  demise  and  lease  unto  the  said  if.  H.  his  executors.  Demise, 
administrators,  and  assigns,  a// that  messuage  or  tenement 
and  dwelling-house,  situate  and  being  on  the  side  or 
part  of  street,  in  the  parish  of  in  the  city  of  PremiMs. 

Loniony  together  with  \hfre  describe  the  particulars  of  the 
premises']  s  and  also  all  ways,  passages,  lights,  easements>  General  words. 
rooms,  vaults,  cellars,  areas,  yards,  watercourses,  profits, 
conveniences,  hereditaments,  and  appurtenances,  whatso- 
ever, to  the  said  messuage,  or  premises  hereby  demised, 
belonging  or  in  any  way  appertaining,  or  reputed  or  known 
to  be  part,  parcel,  or  member  thereof :  all  and  singular 
which  said  messuage  and  premises  are  now,  or  lately  were, 
in  the  occupation  of  G.  G.  his  assignee  or  assigns,  to  have  HaBcodum  for 
and  to  hold  the  said  messuage  or  tenement  and  premises,  ^^  ^^^^' 
with  the  appurtenances  hereby  demised,  or  so  mentioned 
to  be  unto  the  said  H.  H.  his  executors,  administrators, 
and  assigns,  from  the  25th  day  of  December  last  past, 
for  4ind  during  the  term  of  twenty-one  years,  thence 
next  ensuing,  and  fully  to  be  complete  and  ended,  deter- 
minable nevertheless  at  the  expiration  of  the  first  seven  Determinable  at 
or  fourteen  years  thereof,  upon  such  conditions  as  are  the  end  of  7  or 

TA  years* 

hereinafter  mentioned  :  he  the  said  H.  H.  his  executors, 
administrators,  and  assigns,  yielding  and  paying  yearly 
and  every  year  during  the  said  term,  unto  the  said  A.  A. 
his  executors,  administrators  and  assigns,  the  yearly  rent 
or  sum  of  pounds,  of  lawful  money  of  the  United  ^t  the  rent  of. 
Kingdom  of  Cfreat  Britain  and  Ireland^  current  in  Great 
JJritainy  the  same  to  be  paid  by  equal  quarterly  payments 
on  the  respective  days  following :  namely,  on  the  25  th 
day  of  Afarchf  the  24th  day  of  June^  the  29th  day  of 
Septemter,  and  the  25th  day  of  December,  in  every  year, 
(save  and  except,  at  all  time  during  the  said  term,  such  Eiception  as  to 
proportionable  part  of  the  said  yearly  rent  of  pounds  '^' 
as  shall  or  may  grow  due  during  such  time,  as  the 
messuage  or  tenement  hereby  demised,  shall  without  the 
hindrance  of  the  said  H.H,  his  executors,  &c«  be  and 
remain  uninhabitable  by  reason  of  accidental  fire)  and  to 
be  clear  of  all  and  all  manner  of  ps^liamentary,  parochial 
and  other  taxes,  assessments,  rates  and  deductions  what- 
soever 'y  the  first  quarterly  payment  thereof  to  commence 
and  be  made  on  the  24th  day  of  June  next  ensuing  the 
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Covenant »      date  of    thcsc   presents.      And  the  said  H,  H,  dodi 
pay  rrnt.  hereby  for  himself^  his  exectttors^  &c.  covenant,  pn>- 

mise  and  agree  to  and  with  the  said  A.  A,  his  aeco- 
tors,  &c.  that  he  the  said  H.  H.  his  executorsi  &c.  shall 
and  will  yearly  and  every  year  during  the  continaanceof 
the  said  term  hereby  demised  (save  and  except  as  afbn- 
said,)  well  and  truly  pay,  or  cause  to  be  paid  onto  the 
said  A.  A.  his  executors,  &c.  the  said  yeaifly  sun  or 
rent  of  pounds,  of  lawful  money  of  the  United 

Kingdom  of  Gnat  Britain  and  Ireland^  cunent  in  Grd 
Britain^  on  the  respective  days,  and  in  the  mannfftk 

And  tixei  (ex.  same  is  hereinbefore  made  payable.    And  also  shall  and 

c<ptiaDd4«z.)    ^^  ^^jj  ^^j  ^^,y  p^y^  ^^  ^^^^  to  be  paid,  all  and  all 

manner  of  ^  taxes,  assessments,   rates,  and  imposiboos 
whatsoerer,  parliamentary,  parochial  or  otherwise,  (tbe 
land  tax  only  excepted,^  which  now  are,  or  shaD  at  aof 
time  during  the  continuance  of  the  said  term  krtbf 
demised,  be  assessed,  rated,  or  imposed  on  die  said  de- 
mised messuage  or  tenement,  and  premises,  or  ao;j»it 
thereof,  or  on  the  said  yearly  rent  hereby  reiencd,  or 
any  part  thereof,  or  on  the  said  H.  H.  his  cncotors, 
Covenant  that    j^c.  ou  account  thereof.  And  also  that  he  die  sad  H.H. 
paint  every  3d    ^^  cxccutors,  &c.  shall  and  wUl  at  hb  and  dieirown 
A^A  ath       prop^  co*^*  ^'^d  charges,  cause  to  be  well  and  snffiflffl^f 
repain!     ^     painted,  all  the  outside  wood  and  iron  work  beioDging 
to  the  said  messuage  or  tenement  and  premises  botof 
demised,  every  third  year  during  the  continuance  of  tlie 
said  teroi)  and  at  his  and  their  like  proper  costs  asd 
charges,  shall  and  will  at  all  times  during  the  cooooa- 
ance  of  the  said  term,  keep  in  a  good,  sufficieot)  aod 
tenantable  state  of  repair,  as  well  all  and  siogal^  the 
glass  and   other   windows,   wainscots,   rooms,  n^ 
partitions,  ceilings,   tilings,   walls,  rails,  'fences,  p^ 
mpnts,  gates,  sinks,  privies,  drains,  wells,  and  ^' 
courses,  as  also  all  and  every  other  the  parts  and  ap- 
purtenances of  the  said  messuage  or  tenement  and  P  ' 
Power  to  lessor  miscs  hereby  demised  (damage  happening  by  casi^ 
«.t?rflhcrc.  ^^^y  excepted)  i  And  further,  that  it  shall  bclawtfli|j 
pauJ.      *  "*  the  said  A.  A.  his  executors,  &c.  either  alone  or^ 
others,  twice  in  every  year  during  the  ^^^\l 
granted,  at  such  times  of  the  year  as  to  him  or  t 
shall  seem  meet,  to  enter  at  seasonable  times  of  tw  J 
into  and  upon  the  said  messuage  or  tenement  an  ? 
mises  hereby  demised  and  every  part  thereof,  andt  ^ 
to  view  and  examine  the  sute  gnd  condition  mc^ ' 


^Precedents  qf  Leases.  587 

Itotice  dF  sach  intention  to  Tiew  being  at  all  times  pre-  After  ntiufit, 
«riou8ly  given  unto  the  said  H.  H.  his  executors,  &c.  one 
day  at  least  before  the  same  shall  take  place ;  and  in 
case  any  decay  or  want  of  reparation  be  found  on  such 
view,  the  said  H.  H.  for  himself,  executors,  &c.  doth 
hereby  covenant,  promise  and  agree,  to  and  with  the  said 
A.  A.  his  executors,  &c.  to  cause  the  same  to  be  well 
and  sufficiently  repaired  and  amended  within  the  space  of 
six  months  after  notice  thereof  in  writing  shall  have  been 
given  to  him  or  them  for  that  purpose.     And  the  said  Corenant  for 
JI.  H.  doth  for  himself,  his  executors,  &e.  promise,  cove-  ^^  en^ofthe^ 
nant,  and  agree,  to  and  with  the  said  A.  A.  his  executors,  |^*  •^  to 
&c.  that  he  the  said  H.  H.  his  executors,  &c.  at  the  end  „^  i^  ,^^ 
or  earlier  determination  of  the  said  term  hereby  granted,  ^^* 
fihall  and  wiil  leave  and  yield  up  unto  the  said  A^  A,  his 
executors,  &c.  all  and  singular  the  said  messuage  or  te- 
nement and  premises  with  their  appurtenances,  in  such 
good,  sufficient  and  tenantable  state  of  repair  as  afore- 
6aid,  together  with  all  and  every  the  doors,  locks,  keys, 
bolts,  bars,  chimney-pieces,  dressers^  shelves,  water-pipes, 
and  other  things  mentioned  in  an  inventory  or  schedule,  * 
hereunder  written  or  hereunto  annexed,  in  as  good  plight 
and  condition  as  the  same  now  are  (reasonable  use  and 
wear  thereof  and  casualties  happening  by  fire  only  except- 
icd)  ;  Provided  always,  and  these  presents  are  upon  this  Prorisofor  le». 
express  condition,  that  if  the  said  yearly  rent  herd>y  reserv-  •o'  *<i  "  *»*«'» 
ed,  or  any  part  thereof,  shall  be  in  arrear  and  unpaid  for 
the  space  ai  days  next  after  any  of  the  days  whereon 

the  same  is  hereinbefore  covenanted  to  be  paid  as  aforesaid, 
(it  being  first  lawfully  demanded,)  or  if  die  said  H.  H. 
his  executors,  &c.  shall  not  well  and  truly  observe,  and 
keep,  according  to  their  true  intent  and  meaning,  all  and 
«very  the  covenants,  clauses,  provisoes  and  agreements  by 
him  and  them  to  be  observed  and  kept,  then  and  from 
^thenceforth  in  either  of  the  said  cases,  it  shall  be  lawful 
for  the  said  A.  A.  his  executors,  &c.  to  re-enter  into 
and  upon  the  said  hereby  demised  messuage  or  tenement 
and  premises,  or  any  part  thereof,  in  the  name  of  the 
whole,  and  the  same  to  have  again,  repossess,  retain, 
^nd  enjoy,  as  his  and  their  former  estate,  and  the  said 
if.  H.  his  executors,  &c.  and  all  other  tenants  and 
pccupiers  of  the  said  premises,  thereout  utterly  to  eject 

*  T^  inventory  rnu«t  be  stamped. 
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CovctttBt  that 
lesKC  chall 
quietly  eDJoy 
the  premises. 


Free  from  the 
original  lease. 


Covenant  for 
the  renewal  of 
the  lease. 
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and  remore,  and  that  from  and  after  sach  re-entry  madcf 
this  lease,  and  every  clause  and  thing  herein  contained, 
shall  determine,  and  be  utterly  void  to  all  intents  and  ptii- 
poses^any  thing  herein  contained  to  the  contrary  notwith- 
standing.     And  the  said  A,  A.  for  himself,  his  executorsy 
&c.  doth  covenant,  promise,  and  agree,  to  and  with  the 
said  H.  H.  his  executors,  &c.  by  these  presents,  in  man- 
ner following,  that  is  to  say,  that  he  the  said  H.IL  bis 
executors,  Su.  paying  the  rent  hereby  reserved  in  mumer 
aforesaid,  and  performing  the  covenants  and  agreements 
herein  contained  and  by  him  and  them  to  be  perfonned, 
shall  and  lawfully  may  peaceably  and  quietly  hold,  oc- 
cupy, and  enjoy  the  messuage  or  tenement,  and  all  other 
the  premises  hereby  demised,  for  and  during  the  said  term 
of  twenty-one  years  hereby  granted,  without  any  lawful 
action,  suit,  or  interruption  of  the  said  A^  A,  his  execu- 
tors, &€•  or  any  other  person  lawfully  claiming  by,  from, 
or  under  him  or  any  of  them ;  and  that  freed  and  dis- 
charged, or  otherwise  by  the  said  A»  A.  his  executors,  &c 
saved  harmless  and  indemnified  from  the  rents  and  cove- 
nants reserved  and  contained  in  a  certain  indenture  of 
lease,  bearing  date  the  day  of  in  the  year  of 

our  Lord  whereby  the  said  A.  A.  holdeth  the  said 

messuage  or  tenement  and  premises  hereby  demised,  from 
the  date  hereof  for  the  term  of  sixty-one  yean, 

and  from  all  claims  and  demands  whatsoever  in  lespea 
thereof.    And  the  said  A,  A,  doth  hereby  further  cove- 
nant, promise  and  agree  to  and  with  the  said  H.  H.  his 
executors,  &c.  that  the  said  A.  A,  his  executors,  8cc.  shall 
and  will,  before  tiie  expiration  of  this  present  lease,  on 
the  request,  and  at  the  costs  and  charges  of  the  said 
H,  H.  his  executors,  &c.  grant  and  execute  unto  him  and 
them,  a  new  and  fresh  lease  of  the  messuage  or  tene- 
ment, and  all  other  the  prembes  hereby  demised,  with 
their  appurtenances,  for  the  further  term  of        years, 
to  commence  from  the  expiration  of  the  term  heitby 
granted,  the  same  to  be  at  the  same  yearly  rent,  pay- 
able in  like  manner,  and  under  and  subject  to  the  £ke 
covenants,  provisoes  and  agreements,  (except  a  covenant 
for  the  renewal  thereof  at  the  end  of  such  further  term,) 
as  are  contained  in  these  presents,  such  new  lease  how- 
ever to  be  granted  and  be  valid,  only  on  condition  that 
the  said  H,  H.  his  executors,  &c.  do  execute  a  counter- 
part thereof,  and  also  pay  unto  the  said  A.  A.  his  exe- 
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cutOTS,  &c.  the  sum  of  pound?  of  lawful  money, 

&c.  at  the  time  of  executing  the  said  lease,*  as  and  by 

way  of  fine  and  premium  for  the  renewal  thereof.  And  And  for  deter- 

oUq^  that  if  the  said  H.  H.  his  executors,  &c.  shall  be  ""'^s  ^ 

'  ,       ,  .  present  one  at 

desirous  to  quit  the  said  messuage  or  tenement  and  pre-  7  or  14  yean' 

mises  hereby  demised,  at  the  expiration  of  the  first  seven  "Voption**" 

or  the  first  fourteen  years  of  the  term  of  twenty-one 

years  hereby  granted  thereof;  and  of  such  his  or  their 

desire,  shall  give  notice  in  writing  to  the  said  A.  A.  his 

executors,  &c.  six  calendar  months  before  the  expiration 

of  the  said  first  seven  or  fourteen  years    (as  the  case. 

may  be),  then 'and  in  such  case,  (all  arrears  of  rent  being 

duly  paid,  and  the  said  messuage  or  tenement,  and  all 

other  the  premises  hereby  demised,  being  in  such  repair 

as  they  are  hereinbefore  covenanted  to  be  maintained  and 

left  in,)  this  lease  and  every  clause  and  thing  herein 

contained,  shall,  at  the  expiration  of  such  first  seven 

or  first  fourteen  years  of  the  said  term  of  twenty-one 

years  hereby  granted,  (whichever  be  in  the  said  notice 

expressed,)  determine  and  be  utterly  void  to  all  intents 

and  purposes,  in  like  manner  as  if  the  whole  term  of 

twenty-one  years  had  run  out  and  expired,  any  thing  in 

these  presents  contained  to  the  contrary  notwithstanding. 

In  witness  whereof  the  said  parties  have  hereunto  set 

their  hands  and  seals,   the  day  and  year   first  above 

written. 

^.^.  (Seal) 
H.  H.  (Seal) 

Sealed  and  delivered  in  the  presence  of 

B.  B.  of 

G.  G.  of 


Covenant  by  the  Lessee  not  to  use  or  assign  tlie 
Premises  for  a7iy  offensive  Trade. 

AND  also  that  the  Said  C.  D.  his  executors,  &c. 
shall  not  nor  will,  at  any  time  during  the  continu- 
ance of  the  said  term  hereby  granted,  use  or  carry  on, 
or  sufier  or  permit  to  be  used  or  carried  on,  in  the  said 
demised  messuage  or  tenement  and  premises,  or  assign 
over  the  present  indenture  of  lease,  or  set  over,  let  or 
assign  any  part  of  the  said  messuage  or  tenement  and 
premises,  to  any  person  or  persons  using  or  carrying  on 
die  tradci  business  or  calling  of  a  maker  of  sedan  or 
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Otiier  chairs,  baker,  brewer,  biiteher,  currier,  dutllJb^y 
dyer,    founder,   amith,  soap-boiler,    school-master,    or 
school-mistress,  sugar-baker,  auctioneer,  pewterer,  talIow->' 
chandler  or  tallow-melter,  working  brazier,  tinman,  tripe-' 
boiler,  pipe-maker,  pipe-borer,  plumber,  or  any  othcf 
noxious  or  ofiensiTe  trade,  business,  or  calling  what- 
soever, without  the  consent  in  writing  of  the  saM  B.  B.- 
his  executors,  &c.  first  had  and  obtained  for  that  ^ar-i 
pose,  nor  shall  nor  will,  without  such  consent  as  afoie- 
said  make  or  cause  to  be  made  any  addition  or  alteratiotf 
whatever,  in,  upon,  or  about  the  said  messuage  01*  taie-^ 
ment  and  premises,  or  any  part  thereof.     * 


An  Assignment  of  a  Leasehold  Interest  hy  Deed-^ 
poll  indorsed  on  the  Lease. 

KNOW  all  men  by  these  presents^  that  I  the  withiif 
named  jt*B.  for  and  in  consideration  of  the  soar 
of  five  shillings  of  lawful  money  of  the  United  Kingdoms 
of  Gnat  Britain  and  Ireland^  current  in  Gnat  Brkmn^  to' 
me  in  hand  paid  by  N.  O.  of  gent,  at  of  before* 

the  ensealing  and  delivery  of  these  presents,  the  leccipt' 
whereof  I  do  hereby  acknowledge,  have  bargamed,  sold,- 
set  over^  and  assign  unto  the  said  N.  O.  all  and  smgular 
the  messuage,  or  tenement,  yard,  garden,  coach4iouse^ 
stables,  out-houses,  and  hereditaments,  in  and  bj  the 
within  written  indenture  demised  or  mentioned  so  to  be^ 
with  their  appurtenances,  and  also  all  that  small  gaidbn 
at  the  end  of  and  adjoining  to  the  aforesaid  garden,  with 
the   summer-house  and   mount  which  were  leased  or 
agreed  to  be  leased  to  m^  by  the  within  named  E.  F.  by 
agreement  between  us  dated  the  day  next  before  the  day 
of  the  date  hereof  for  twenty tone  years  or  suoli  odie^ 
term  as  is  therein  mentioned,  at  the  yearly  lent  of  ten 
pounds  of  said  lawful  money  of  the  United  Sangdoms  of 
Great  Britain  and  Ireland^  current  in  Gnat  Britain^  pay- 
able quartcriy,  that  is  to  say,  at  the  feasts  of  &c.  and 
also  all  my  estate,  right,  title,  interest,  term  of  ycan^- 
claim  and  demand  whatsoever,  of,  into,  or  out  of  the* 
same  messuage  and  other  the  premises,  or  any  or  dther' 
of  them  or  otherwise  howsoever,  together  with  the  same 
indenture  and  agreement  and  all  the  benefit  thereof.  To 
have  and  to  hold  the  said  messuage  or  tenement,  buikP 
if)gS|  gardens,   summer-house,  mount,  and  other  the 
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premises  hereby  assigned  or  mentioned  so  to  be,  with 
the  appurlenances»  unto  the  said  N.  O.  his  executors, 
administrators,  and  assigns,  from  henceforth,  for  all  the 
now  residue  of  the  within  mentioned  term  of  twenty- 
one  years,  and  of  such  other  term  or  terms  as  I  the  said 
A.  B.  now  have  or  ought  to  have  therein  respectively, 
subject  nevertheless  to  the  rents,  covenants,  and  agree- 
ments in  the  said  indenture  and  agreement  respectively 
reserved  and  contained  and  agreed  upon,  and  which 
from  henceforth  on  the  tenant's  or  lessee's  part  are  or 
ought  to  be  paid,  done,  and  performed. 
In  witness  whereof,  &c. 


Forms  of  Notices  to  quit  Possession  of  the  Pre- 
mises j  Repair  J  "Sfc. 

[They  need  not  be  stamped.] 


Notice  to  quit  by  the  Landlord  to  a  Tenant  from 

year  to  year. 

Sir, 
T  HEREBY  give  you  notice  to  quit  and  deliver  up, 
-^  on  the  day  of  next,  the  possession  of 

the  messuage  or  dwelling  house,  (or  <<  rooms  and  apart- 
ments," or  «  farm  lands  and  premises,")  with  the  ap- 
purtenances, which  you  now  hold  of  me,  situate  in  the 
parish  of  in  the  county  of 

Dated  the  day  of  x8— • 

Yours,  8cc. 

A.  B.  the  landlord. 
To  C.  D.  [the  tenant  in  possession,] 

Or  (if  it  be  doubtful  who  is  tenant,) 
To  C.  2>.  or  whom  else  it  may  concern. 


The  like  by  an  agent  for  the  Landlord. 
Sir, 
T  DO  hereby  as  the  agent  for  and  on  behalf  of  your 
landlord  A.  B.  of  give  you  notice  to 
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quit  and  deliver  up  on,  &c«  (as  in  preeeSng  form)  which 
you  now  hold  of  the  said  A.  B,  situate^  &c. 
Datedi  &c. 

Yours,  &c. 

E.F. 
Agent  for  the  said 

A.B. 
To  C.  D.  f^c. 


The  like  by  the  Landlord^  where  the  commence- 
ment of  the  tenancy  is  uncertain. 

Sir, 
T  HEREBY  give  you  notice  to  quit  and  deliver  up, 
•^  on  the  day  of  next,  the  possession  of 

the  messuage  or  dwelling  house,  (or  <'  rooms  and  apart- 
ments,'* or  «  farm  lands  and  premises,*')  with  the  appur- 
tenances, which  you  now  hold  of  me,  situate  in  the 
parish  of  in  the  county  of  provided  your 

tenancy  originally  commenced  at  that  time  of  the  year ; 
or  otherwise,  that  you  quit  and  deliver  up  the  possession 
of  the  said  messuage,  &c.  at  the  end  of  the  year  of  your 
tenancy  which  shall  expire  next  after  the  end  of  one 
half  year  from  the  time  of  your  being  served  with  this 
notice. 

Yours,  &c. 

A.B. 
To  C.  Z).  4v,  (a/  tefbre.) 


Notice  to  quit  Lodgings. 

Sir, 
T  HEREBY  give  you  notice  to  quit  and  deliver  up,  on 
*'  or  before  next,  the  rooms  or  apartments,  and 

other  tenements  which  you  now  hold  of  me  in  this  house 
[as  tie  case  i/.] 

Witness  my  hand,  the         day  of        in  the  year 
To  E,  N.  [the  lodger.2  E.  F.  [the  landlord,'] 


Notice  to  the  Tenant  eitlier  to  quit  the  Premises^ 

or  pay  double  Rent. 

Sir, 
T  HEREBY  give  you  notice  to  quit  and  yield  up,  on  the 
^  day  of  next,  possession  of  the  mes- 

suage with  its  appurtenances,  lands,  tenements,   and 
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hereditaments  which   you   now  hold  of   me  situate  at 

in  the  parish  of  and  county  of 

in  failure  whereof  t  shall  require  and  insist  upon  double 
the  value  of  the  said  premises  according  to  the  statute  in 
such  case  made  and  provided.     Dated  this  day 

of 
To  A.  B,  [tenant,-]  E.  N.  [landlord.] 


Notice  to  quit  by  the  Tenant. 
Sir, 
T  HEREBY  give  you  notice  that  on  day  of 

-^     I  shall  quit  possession  of  the  messuage  or  tenement 
and  premises  which  I  now  hold  of  you,  situate  at 
in  the  parish  of  in  the  caunty  of 

Dated  this  day  of  i8 — 

Yours,  &c. 
To  T.  E.  [landlord]  A.  £.  [tenant,] 


Notice  by  the  Tenant  to  quit  Lodgings. 
Sir, 
fX^HlS  is  to  give  you  notice  that  on  day  of 

^  next  I  shall  quit  and  deliver  up  possession  of  the 
rooms  and  apartments  and  other  tenements  which  I  now 
hold  of  you  in  this  house. 

Witness  my  hand,  this  day  of  1 8 — . 

N.  O.  [lodger.] 


Notice  to  Tenant  to  repair. 

Sir, 

YOU  are  hereby  required  to  put  in  good  and  tenant- 
able  repair,  all  and  singular  the  messuage  or  tene- 
ment and  premises  which  you  now  hold  of  me,  situate 
at,  &c.  Particularly  the  servant's  hall  in  the  said  messu- 
age or  tenement,  and  the  tilting  or  roof  at  the  northern 
end  thereof  [as  the  case  may  be,] 

Witness  my  hand,  this  day  of 

To  E.  N,  [tenant.]  P.  L.  [landlord,] 


Notice  to  Tenant  to  pay  Rent. 

Sir, 
npHIS  is  to  warn  you  that  unless  you  pay,  or  cause  to 
-■-    be  paid  unto  me,  on  or  before  the  day  of    • 

next,  the  sum  of  being  a  year's  rent 
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due  on  the  day  of  for  the  messuage  or  tene- 

ment and  premises  which  you  now  hold  of  me,  at  the 
yearly  rent  of  situated,  &c.  I  shall  claim  and  insist 

upon  such  forfeiture  thereof,  as  I  may  be  by  law  entitled 
to. 

Witness  my  hand. 

To  /.  K.  Itenant.'] 


How  to  make  a  Distress  Jar  Bent  Arrear^  and  of 

the  Sale  of  the  same. 

Written  autho-  rT>HE  landlord  himself,  or  any  other  person,  as  his  bai- 
rain.    j^    j.^.^  ^^^  ^^  authority  from  him  in  writing,  may  make 

the  distress.  The  warrant  or  authority  may  be  in  the  fol* 
lowing  form :  *«  To  Mr.  A.  B.  my  bailiff,  greeting. — Dis- 
<<  train  the  goods  and  chattels  of  C.  2>.  (the  tenant),  in 
*<  the  house  he  now  dwells  in  (or  on  the  premises  in  liis 
*<  possession),  situate  in  in  the  county  of  for 

<(  pounds,  being  one  year's  rent,  due  to  mc  for  the 

<*  same  at  Christmas  day  last,  and  for  your  so  doing  dus 
'<  shall  be  your  sufficient  warrant  and  authority.  Dated 
"the  day  of         i8— .  «J.  S."* 

How  to  make        Being  legally  authorized  to  dbtrain,  you  enter  on  the 
diitrest.  premises,  and  make  a  seizure  of  the  distress.     If  it  be 

made  in  a  house,  seize  a  chair  or  other  piece  of  fumiture, 
and  say,  <'  I  seize  this  chair,  in  the  name  of  all  the  goods 
<^  in  this  house,  for  the  sum  of  pounds,  being  one 

«  year's  rent  due  to  me  (or  to  J.  S.  the  landlord)  at 
«  Christmas  day  last,  by  virtue  of  an  authority  from  the 
<<  said  (7.  S.  for  that  purpose  (provided  jeu  distrain  as  Jw* 

Then  take  an  inventory  of  so  many  goods  as  you  judge 
will  be  sufficient  to  cover  the  rent  distrained  for,  and 
also  the  charges  of  the  distress.  Make  a  copy  thereof,  as 
follows : 

The  inventory.       *'  An  inventory  *  of  the  several  goods  and  chattels  dis- 
<<  trained  by  me  A.  B.  this  day  of  in  the 

"  year  of  our  Lord  in  the  houses^  out-houaes,  and 

"  lands  [as  the  case  is\  of  C  27.  situate  in  in  die 

*  Thi»  inrrntory  is  Cable  to  a  si .  6i.  ftanip*duty  by  iint.  37  C  3. «.  fo.  #•  i* 


it 
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**  county  of  by  the  authority  and  on  the  behalf  of 

^*  y*  ^*  (praviJid  jm  distrain  as  iailiff')^  for  the  sum  of 

pound8>  being  one  year's  rent  due  to  me,  or  to  the 

said  y,  S,  (as  tie  case  ir),  at  Christmas  day  last. 

<<  In  the  dwellbg-house,  two  tables,  two  chair^  &c. 

<<  In  the  barn,  six  hurdles,  and  so  on/' 

Ac  the  bottom  of  the  inventory,  subscribe  the  foUoMring 
notice  to  the  tenant : 

«  Mr-  C.  D. 
"  Take  notice,  that  I  have  this  day  distrained  (or  that  The  notice  to 
«  as  bailiff  to  7.  S.  your  landlord,  I  have  this  day  dis-  '^  '^°*"'- 
<<  trained)  on  the  premises  above-mentioned,  the  several 
^<  goods  and  chattels  specified  in  the  above  inventory,  for 
<^  the  sum  of  pounds,  being  one  year's  rent,  due  to 

*<  me  (or  to  the  said  J.  S.)  at  Christmas  day  last,  for  the 
<*  said  premises ;  and  that  unless  you  pay  the  said  rent, 
'*  with  the  charges  of  distraining  for  the  same,  within 
<<  five  days  from  the  date  hereof,  the  said  goods  and  chat- 
<<  tels  will  be  appraised  and  sold  according  to  law.  Given 
<<  under  my  hand,  the  day  of  in  the  year  of 

«  our  Lord.  «  JV.  J." 

A  true  copy  of  the  above  inventory  and  notice  must  How  serred. 
either  be  given  to  the  tenant  himself,  or  left  at  his  house, 
or,  if  there  be  no  house,  on  the  most  notorious  place  on 
the  premises.  And  it  is  proper  to  have  a  person  with  you 
when  you  make  the  distress,  and  also  when  you  serve  the 
inventory  and  notice,  to  examine  the  same,  and  to  attest 
the  regularity  of  the  proceedings. 

The  goods  may  be  removed  immediately,  and  in  the  no-  of  removiiigthe 
ticc  the  tenant  may  be  acquainted  where  they  are  removed ;  8°*^' 
but  it  is  now  most  usual  to  put  a  man  in  possession,  and 
let  them  remain  on  the  premises  till  you  are  entitled  by 
law  to  sell  them  ^,  which  is  on  the  sixth  day  inclusive.  When  they  mty 
^ter  the  distress  made,  f.  e,  goods  distrained  on  the  Satur-  ^  ^^^ 
day,  may  be  removed  and  sold  on  the  Thursday  afternoon 
following.     Wallace  v.  King  and  another ^  i  H.  BL  13. 

*  By  the  common  law,  ■  dittrets  was  merely  a  pledge,  and  could  not  be  sold; 
but  to  protect  landlords  in  the  recovery  of  their  rent,  the  statute  %  fF.Bt  M* 
z.  €•  5.  u%,  authorizes  ihe  tale  of  goods  distnincd  for  Kiit,afterfive  days  from 
the  makin;  of  the  dittresi. 
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How,  if  further      {f  thc  fcnatit  rcquifc  further  time  for  the  paymeatof 
lime  required,    ^j^^  ^^^^^  ^^^  ^j^^  landlord  chuscs  to  allow  it,  it  is  best  to 

take  a  memoiandum  in  writing  from  the  tenant:  <<  Tliat 
Agreement  for  «  he  does  Consent  thai  he  should  continue  in  possessioa 
purpose,  jj  ^£  i^j^  goods  and  chattels  in  his  house  (or  upon  the  prc- 
<^  mises))  for  such  a  time  longer,  you  having  agreed  not 
<<  to  sell  them  for  that  time,  and  that  he  will  pay  the  ex- 
^  penses  of  keeping  possession."  This  memorandum  pre- 
vents the  landlord  from  being  deemed  a  trespasser,  which, 
after  the  expiration  of  five  days,  he  otherwise  would  be, 
and  might  have  an  action  of  trespass  brought  against  Inm 
for  staying  longer  upon  the  premises. 

How  to  fcirch  If  there  be  no  allowance  of,  or  agreement  for,  further 
procced7o°same.  ^*™^»  Search  at  the  expiration  of  thc  five  days  at  the  she- 
riff's  ofiice  to  see  if  the  goods  have  been  replevied;  if 
not,  and  the  rent  and  charges  still  remain  unpaid,  send 
for  a  constable  *  and  two  sworn  appraisers,  who  having 
viewed  the  goods,  the  former  must  administer  to  the  hcter 
the  following  oath : 

Appraisert' oath.  **  You,  and  each  of  you,  shall  well  and  truly  appraise 
<<  the  goods  and  chattels  mentioned  in  this  inventory 
«  (holding  it  in  his  hand),  according  to  the  best  of  your 
*«  judgment.    So  help  you  God." 

Then  indorse  on  the  inventory  the  following  memoran- 
dum: 

therTor"^"*"         "  Memorandum  ;  that  on  the  day  of  in  the 

"  year  of  our  Lord  A.  B.  of,  &c.  and  C  D,  of,  &c. 

«  two  sworn  appraisers,  were  sworn  upon  thc  Holy 
"  Evangelists,  by  me  J.  K.  of,  &c.  constable,  well  and 
«  truly  to  appraise  the  goods  and  chattels  mentioned  in 
*<  this  inventory,  according  to  the  best  of  their  judgment. 

<<  As  witness  my  hand, 
«  Present  at  the  time  «  J.  K.  Constable." 

<<  of  swearing  the  sAd 
«  A  B.  and  C.  D.  as 
<'  above,  and  witness 
"  thereto. 
«  i.  M. 

"  0,  pr 

•*  It  should  be  a  conttable  of  the  hundredi  parish  or  pUoe,  vrfiere  socfa  St" 
tress  was  taken,  and  not  one  out  of  the  district  H^aUmct  v.  Xiagf  i  B* 
Miac,  14. 
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After  the  appraisers  have  valued  the  goods,  continue 
the  indorsement  on  the  inventory  as  follows : 

"  We,  the  above-named  A,  B.  and  C.  D.  being  sworn 
"  upon  the  Holy  Evangelists,  by  J.  K.  the  constable 
^  above-named,  well  and  truly  tp  appraise  the  goods  and  Appraisement. 
<<  chattels  mentioned  in  this  inventory,  according  to  the 
<*  best  of  our  judgment ;  and,  having  viewed  the  said 
<<  goods  and  chatties,  do  appraise  the  same  at  the  sum  of 
"  pounds.     As  witness  our  hands  the 

*«  day  of  in  the  year  of  our  Lord 

-'  _'  I  Sworn  Appraisers." 

When  the  goods  are  thus  valued,  it  is  usual  for  the  ap-  How  disposed 
praisers  to  buy  them  at  their  own  valuation,  and  a  receipt  ^  * 
at  the  bottom  of  the  inventory,  witnessed  by  the  con- 
stable, is  usually  held  a  discharge.  But  if  the  distress  be 
of  considerable  value^  it  is  much  more  advisable  to  have  a 
proper  bargain  and  sale  between  the  landlord,  the  con- 
stable,  the  appraiser,  and  the  purchaser. 

The  goods  being  disposed  of,  deduct  the  rent  in  arrear, 
and  all  reasonable  charges  attending  the  distress,  and  re- 
turn the  overplus  (if  any)  to  the  tenant. 

If  the  produce  be  not  sufficient  to  cover  the  demand, 
you  may  distrain  again. 


I 


Form  of  a  TenanVs  Consent  to  the  Landlord's 
continuing  in  Possession  upon  the  Premises^ 
when  he  requires  Jurther  Time  for  Payment. 

E.  T.  do  hereby  consent  that  A.  J?,  my  landlord,  who 
on  the  day  of  distrained  my  goods 

and  chattels  for  rent  due  to  him,  shall  continue  possession 
thereof  on  the  premises  for  the  space  of  seven  days  from 
the  date  hereof,  the  said  A.  B,  undertaking  to  delay  the 
sale  of  the  said  goods  and  chattels  for  that  time,  in  order 
to  enable  me  to  discharge  the  said  rent. 

Witness  my  hand,  this  day  of  i8 — . 

£.T. 
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Notice  to  the  Sheriff  when  in  Possession  on  an 

Execution. 

TF  the  sheriff  be  in  possession  of  the  tenant's  goods  on 
^  an  execution,  the  landlord  need  not  make  a  distress, 
but  should  forthwith  serve  him  with  the  followiii^  notice: 

ToN.O.^ 

and    (  Esqrs.  Sheriffs  of  Middlesex  [at  the  case  may  he], 
E.F.) 

TAKE  notice,  that  the  sum  of  for  one  year's  [as 

the  case  is'\  rent  due  at  last,  is  now  due  from  E.  N. 

the  person  to  whom  the  goods  belong  of  which  you  are 
now  in  possession,  by  virtue  of  his  Majesty's  writ  of 
returnable  [state  the  writ  and  return]. 

As  witness  my  hand,  this  day  of  i8 — . 

Note,  The  man  in  possession  of  the  goods.  Sec.  is  to  be 
paid  zr.  6d.  per  diem,  if  the  tenant  keep  lum :  and  31.  6d. 
if  he  keep  himself. 


Precedents  of  Pleadings  in  Replevin. 

Writof replevin.  npHE  King,  &c.     We  command  you  that  justly,  and 

-''  without  delay,  you  cause  to  be  replevied  the  cattle 
of  B.  which  2>.  took  and  unjustly  detains,  as  it  is  said, 
ahd  afterwards  thereupon  cause  him  justly  to  be  removed, 
that  we  may  hear  no  more  clamour  thereupon  for  want 
of  justice,  &c. 

Plaint.  A.  B.  complains  against  C  D,  in  a  plea  of  taking  and 

unjustly  detaining  his  cattle  against  sureties  and  pledges, 
&c.  rE.F. 

Pledges  to  prosecute. 


V    and 

Lg.h. 


No.  I.  to  wit,     C  D,  was  summoned  to  answer  unto 

DecUntion.  jf^  ^  of  a  plea :  wherefore  the  said  C,  D.  took  the  goods 
and  chattels  [or  cattle]  of  the  said  A.B.  and  unjustly  de- 
tained the  same  against  sureties  and  pledges,  until,  &c., 
and  thereupon  the  said  J.  B,  by  E.  F.  his  attorney,  com- 
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plains  that  the  said  C  2).  on  the  day  of  in  the  year 
of  our  Lord  at  the  parish  of  in  the  county 

of  in  a  certain  dwelling  house  there  [or  place  there] 
called  took  the  goods  and  chattels  [or  cattle] :  to  wit, 
\here  set  out  the  goods^  or  cattle^  as  the  ease  may  be]  and  un- 
justly detained  the  same  against  sureties  and  pledges 
until,  &c. ;  wherefore  the  said  A*  B.  says  that  he  is  in- 
jured, and  hath  sustained  damage  to  the  value  of  /. 
and  therefore  he  brings  his  suit,  &c. 

Trinity  Term^  44  G.  III.  No.  n. 

C.D.^     And  the   said  C.  D.  by  G.  H.  his  attorney,  ^^««°^**"''^''- 

v.  ^comes  and  defends  the  wrong  and  injury,  when, 
A.  B.^Scc.  and  says,  that  he  did  not  take  the  said  goods 
and  chattels  [or  cattle]  in  the  said  declaration  mentioned, 
or  any  part  thereof,  in  manner  and  form  as  the  said  A.  B* 
hath  above  thereof  complained  against  him  ;  and  of  t^iis 
he,  the  said  C.  D.  puts  himself  upon  the  country,  &c. 

Trinity  Term,  44  G.  III.  j,^  j,j 

C,  D.  '\     And  the  said  C.  D.  by  G.  H.  his  attorney,  Avowryand  cog- 
V.     ^  comes  and  defends  the  wrong  and  injury,  when,  ^"hc'iutu""' 
A.  B.  ^  &c*  and   well   avows  [or  if  a  cognizance  say,  as  xx  G.  a.  c.  X9 
bailiffof  C.i>.  well  acknowledges]  the  taking  of  the  said 
goods  and  chattels,  in  the  said  declaration  mentioned  in 
the  said  dwelling-house,  in  which,  &c.  and  justly,  &c. ; 
because  he  says  that  the  said  A,  B.  for  a  long  space  of 
time,  to  wit,  for  the  space  of  next  before  and  ending 

on  the  day  of  in  the  year  of  our  Lord  and 

from  thence,  until,  and  at  the  same  time,  when,  8cc.  held 
and  enjoyed  the  said  dwelling-house,  in  which,  &c.  with 
the  appurtenances  as  tenant  thereof  to  him,  the  said  C  D. 
by  virtue  of  a  certain  demise  thereof  to  him,  the  said  C.  D. 
therefore    made,    at    and    under    the    yearly   rent    of 

/.  payable  quarterly,  on  the  day  of 

the  day  of  the  day  of  and  the 

day  of  in  every  year,  by  even  and  equal  portions  ; 

and  because  /.  of  the  rent  aforesaid,  for  the  said 

space  of  ending  as  aforesaid  on  the  said  day 

of  in  the  year  aforesaid,  and  from  thence  until,  and 

at  the  same  time,  when,  &c.  were  due  and  in  arrear  from 
the  said  A.  B.  to  the  said  C.  D.  he  the  said  C.  D.  well 
avows  [or  as  bailiff  of  the  said  well  acknowledges] 

the  taking  of  the  said  goods  and  chattels,  in  the  said 
dwelling-housci  in  which,  &c.  and  justly,  &c*  as  for  and 
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in  the  name  of  a  distress  for  the  said  rent  so  due  and  in 
arrear  as  aforesaid^  and  which  said  rent  still  remains  due 
and  in  arrear  to  him  the  said  C.  D.  (or  to  the  said  G.  H.) 
and  this  he  the  said  C.  D.  is  ready  to  verify.  Where- 
fore he  prays  judgment  and  a  return  of  the  goods  and 
chattels,  together  with  his  damages,  &.c.  according  to  the 
form  of  the  statute  in  such  case  made  and  provided,  to 
be  adjudged  to  him,  &c. 

No.  IV.  And  the  said  A.  B,  says,  that  the  said  C.  D.  by  reason 

iatMttT  "*  ^^^  ^^  ^"y  thing  in  his  said  avowry  [or  cognizance]  above 
alleged  ought  not  to  avow  [or  acknowledge]  the  taking 
of  the  said  goods  and  chattels,  in  the  said  dwelling-house, 
in  which,  &c.  and  justly,  &c.  Because  he  says,  that 
the  said  A.  B.  did  not  hold  and  enjoy  the  said  dwelling- 
house  in  which,  &c.  as  tenant  thereof  to  the  said  C  D, 
in  manner  and  form  as  the  said  C.  D.  hath  above  in  his 
said  avowry  [or  cognizance]  in  that  behalf  alleged,  and 
this  he  the  said  A,  B.  prays  may  be  inquired  of  by  the 

country,  &c. 

#• 

No.  V.  Because  he  says,  that  no  part  of  the  said  rent  in  the 

rcni^inirrtar.  ^  ^^^^  avowry  [or  cognizance]  mentioned  at  the  said  time, 
when,  8cc.  was  due,  or  in  arrear,  to  the  said  C.  D,  in 
manner  and  form  as  the  said  C  D.  has  above  in  his  said 
avowry  [or  cognizance]  in  that  behalf  alleged ;  and  this 
he  prays  may  be  inquired  of.  by  the  country,  Sec. 

No.  VI.  C.  D.  ^  And  the  said  C.  D.  by  G.  H.  his  attorney, 
magrfeasanu*  ^'  fcomes  and  defends  the  wrong  and  injury,  when, 
A,  JB>  ^  &c.  and  well  avows  the  taking  of  the  said  cattle 
in  the  said  place,  in  which,  &c.  and  justly,  &c.  because 
he  says,  that  the  said  place  now  is,  and  at  the  said  time 
when,  &c.  was  the  soil  and  freehold  of  himi  the  said 
C  D.  and  because  the  said  cattle,  at  the  same  time  when, 
&c.  were  wrongfully  in  the  said  place,  in  which,  &,c,  eat- 
ing up  and  depasturing  the  grass  there  then  growing,  and 
doing  damage  there  to  the  said  C  A,  he  the  said  C.  D. 
well  avows  the  taking  of  the  .said  cattle  in  the  said  decla- 
ration mentioned,  in  the  said  place,  in  which,  &c.  and 
justly,  &c.  so  there  doing  damage  as  aforesaid,  as  for  and 
in  the  name  of  a  distress  for  the  said  damage  so  there  done 
and  doing,  and  this  he  the  said.C.  D.  is  ready  to  verify. 
Wherefore  he  prays  judgment  and  a  return  of  the  said 
cattle,  together  with  liis  xlamages,  &c.  according  to  the 
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form  of  the  statute  in  such  case  made  and  provided^  to  be 
adjudged  to  him,  &c. 

to  wit.  *C.  D.  put  in  his  place  G.  H.  his  attorney.      No.  vii. 

at  the  suit  of  A»  B,  in  a  plea  of  taking  and  unjustly  de- j^^^7or"want^ 
taining  the  goods  and  chattels  of  the  said  A.  B.  against  *  declaration, 
sureties  and  pledges,  &c. 

to  wit.  C  Z).  was  summoned  to  answer  A,  B.  of 

a  plea,  wherefore  he  took,  &c.  [tbe  goods  mentioned  in  the 
plaint^  of  the  said  A.  B.  and  unjustly  detained  them  against 
sureties  and  pledges,  &c.  And  hereupon  the  said  C  X). 
in  his  proper  person,  offers  himself  on  the  fourth  day, 
against  the  said  A.  B,  in  the  plea  aforesaid ;  but  the  said 
A.  B.  although  solemnly  called,  comes  not,  but  makes 
default,  nor  does  he  further  prosecute  his  writ  against 
the  said  C.  D.  Therefore  it  is  considered,  that  the  said  J^"^^/"'  "S**" 
A>  B.  take  nothing  by  his  said  writ,  but  that  he  and  his 
pledges  to  prosecute  be  in  mercy,  &c.  and  that  the  said 
C.  D.  do  go  thereof  without  day,  &c.  and  that  he  have 
a  return  of  the  said  goods  and  chattels,  &c. :  It  is  also' 
considered  by  the  Court  here,  that  the  said  C  Z>.  do  re- 
cover against  the  said  A>  B.  /.  for  his  costs  and 
charges  by  him*  laid  out,  about  his  defence  in  this  behslif, 
by  the  said  Court  here  adjudged  to  the  said  C  D.  and 
with  his  assent,  according  to  the  form  of  the  statute  in 
such  case  made  and  provided :  and  that  the  said  C  Z>. 
have  execution  thereof,  &c. 

to  wit.  A.  B.  puts  in  his  place  E,  F,  his  attorney,     No.  viil 

against  C.  D,  in  a  plea  of  taking  and  unjustly  detaining  of  a  pieatnlbar! 
the  goods  and  chattels  of  the  said  A.  B.  against  sureties  **  common  law. 
and  pledges,  &c. 

to  wit.  The  said  C.  D.  put  in  his  place  G.  H. 

his  attorney,  at  the  -suit  of  the  said  A.  B.  in  the  plea 
aforesaid. 

to  wit.    C.  D,  was  summoned  to  answer  unto 

jf.  B.  of  a  plea,  &c.  [here  copy  the  declaration  and  cog- 
mzance,  and  proceed  as  follows :]  and  upon  this  the  said 
C.  D.  prays  that  the  said  A.  B.  may  plead  in  bar  of  the 
said  cognizance;  and  thereupon  a  day  is  given  to  the 
said  A.  B,  before  our  Lord  the  King,  until  where- 

soever our  said  Lord  the  King  shall  then  be  in  England^ 
that  is  to  say,  for  him  the  said  A.  B.  to  plead  in  bar 
of  the  said  cognizance,  Sec.  The  same  day  is  given  to 
the  said  C  Z>.  there,  &c.     At  which  day,  before  our 
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said  Lord  the  King  at  Westminster^  comes  the  said  C.  iX 
by  his  attorney  aforesaid,  and  offers  himself  against  the 
said  A»  B.  in  the  plea  aforesaid  i  but  the  said  A.  B.  al- 
though solemnly  calledi  comes  not,  but  makes  default, 
nor  hath  he  pleaded  in  bar  of  the  said  cognizance,  nor 
does  he  further  prosecute  his  writ  agsunst  the  said  C.  D, : 
therefore  it  is  considered,  &c.  [as  in  the  last  J] 

Na  IX.  George  the  Fourth,  &c.  to  the  sheriff  of  greetmg : 

OB  the  Stat.  17  whereas  C.  D.  was  summoned  to  appear  in  our  Court 
c.  a.  c.  7.  /.  a.  before  us,  on  wheresoever  we  then  should  be  in 

upoo  a  judgment  T*it  ^nrii.r« 

for  wMt  of  A  dt' -England,  to  answer  unto  jx.  B.  of  a  plea  wherefore  he 
dantioB.  ^^^  jj^^  g^^j^  ^^^  chattels  of  the  said  A.  B.  and  unjustly 

detained  the  same,  against  sureties  and  pledges,  until,  &c. 
And  the  said  C.  D.  offered  himself  in  our  said  Court  be- 
fore us,  on  the  fourth  day,  against  the  said  A.  B.  in  the 
plea  aforesaid,  and  the  said  A.  B»  although  solemnly  called, 
came  not,  but  made  default ;  therefore  it  was  considered 
by  the  same  Court,  that  the  said  A.  B.  and  his  pledges  to 
prosecute  should  be  in  mercy,  &c.    And  the  said  C.  D. 
ofiered  himself  in  our  said  Court  before  us,  on  the  fourth 
day,  against  the  said  A.  B.  in  the  plea  aforesaidf  and  the 
said  A.  B.  although  solemnly  called,  came  not,  but  made 
default ;  therefore  it  was  considered  by  the  same  Court, 
that  the  said  A.  B.  and  his  pledges  to  prosecute  should 
be  in  mercy,  &c.  and  that  the  said  C  jD.  should  go  there- 
of without  day,  &c.  and  have  a  return  of  the  said  goods 
and  chattels;  and  thereupon  it  hath  been  suggested  in  our 
said  Court  before  us,  by  the  said  C.  D.  that  he  the  said 
C  D.  took  the  said  goods  and  chattels  of  the  said  A.  B, 
as  aforesaid,  at  in  the  said  county,  in  a  certain  mes- 

suage or  dwelling-house  there,  and  that  he  took  the  same 
as  bailiff  of  E,  F,  for  that  the  said  A.  B.  for  the  space  of 
one  year,  next  before  and  ending  on  the        day  of 
in  the  year  of  our  Lord  and  from  thence  until  and 

at  the  time  of  taking  the  said  goods  and  chattels,  held  and 
enjoyed  the  said  messuage  or  dwelling-house  and  premises, 
with  the  appurtenances,  amongst  other  things,  as  tenant 
thereof  to  the  said  E*  F.  at  and  under  the  yearly  rent  of 

L  And  because  /.  of  the  rent  aforesaid,  for 
ending  as  aforesaid,  on  the  said,  &c.  and  from  thence 
until  and  at  the  time  of  taking  the  said  goods  and  chattels, 
were  due  and  in  arrear  from  the  said  A.  B.  to  the  said 
E.  F.  he  the  said  C  D.  as  bailiff  to  the  said  £.  F.  took  the 
said  goods  and  chattels,  as  fdr  and  in  the  name  of  a  distress 
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for  die  said  rent,  sa  dae  and  in  arrear  from  the  said  A.  B. 
to  the  said  E,  F,  as  aforesaid ;  and  the  said  C.  2>,  accord- 
ing to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, prayed  our  writ  to  be  directed  to  you,  to  inquire 
of  the  arrears  of  the  rent  aforesaid,  and  of  the  value  of 
the  said  goods  and  chattels,  and  it  was  granted  to  him, 
&c.  as  by  the  record  and  proceedings  thereof,  still  remain- 
ing in  our  said  Court  before  us,  at  Westminster  aforesaid, 
fully  appears  :  therefore  we  command  you,  that  accord- 
ing to  the  form  of  the  statute  aforesaid,  you  diligently 
inquire  by  the  oath  of  twelve  good  and  lawful  men  of 
your  bailiwick,  how -much  of  the  yearly  rent  aforesaid, 
at  the  time  of  taking  and  distraining  the  said  goods  and 
chattels,  was  in  arrear  and  unpaid,  and  how  much  the 
said  goods  and  chattels  so  as  aforesaid  taken  and  distrain- 
ed were  worth,  according  to  the  true  value  of  the  same, 
and  the  inquisition  which  you  shati  thereupon  take,  make 
appear  to  us  on  .    wheresoever  we  shall  then  be  in 

England^  under  your  seal,  and  the  seals  of  those  by  whose 
oath  you  shall  take  the  said  inquisition ;  and  have  there 
the  names  of  them  by  whose  oath  you  shall  take  the  said 
inquisition,  and  this  writ. 

Witness,  Edward,  LonI  EUenhroughy  (s^c. 

George  the  Fourth,  &c.  to  the  sheriff  of  greeting :  The^iik^'upon 

whereas  C.  Z).  lately  in  our  Court  before  us  at  Westminster^  *  judgment  for 
was  summoned  to  answer  A.  B»  of  a  plea  wherefore  he  ban  ^  *^  * 
took  the  goods  and  chattels  of  the  said  A.  B.  and  un- 
justly detained  them  against  sureties  and  pledges,  &c* 
whereupon  the  said  A.  B.  by  his  attorney,  complained  that 
the  said  C.  D,  theretofore,  to  wit,  on,  &c.  at  8cc.  in  your 
county,  in  a  certain  place  there,  called  had  seised 

and  taken  the  goods  and  chattels  of  the  said  A.  B.  to  wit, 
[set  out  the  goods  mentioned  in  the  declaration']  and  unjustly 
detained  the  same  against  sureties  and  pledges,  until,  &c. 
And  the  said  C  D,  appearing  in  our  said  Court  before  us, 
at  Westminster  aforesaid,  by  his  attorney,  well  avowed 
the  taking  of  the  said  goods  and  chattels,  &c.  [here  recite 
the  whole  of  the  avowry,  and  proceed  asjidlows:']  And  such 
proceedings  were  thereupon  had  in  our  said  Court  before 
us,  at  Westminster  aforesaid,  that  it  was  afterwards  con- 
sidered in  the  same  Court,  that  the  said  A.  B.  should  take 
nothing  by  his  wi^it  aforesaid,  but  ^hat  he  and  his  pledges 
to  prosecute  should  be  in  mercy,  &c.  and  that  the  said 
C  D.  should  go  thereof  without  dayi  &c.  and  have  a  re- 
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turn  of  the  said  goods  and  chattels ;  and  thereupon  tk 
said  C.  D.  according  to  the  form  of  the  statute  in  such 
case  made  and  provided,  prayed  our  writ,  &c.  [as  in  the 
last  to  the  end,] 

[As  in  No,  8,  to  the  end  of  the  judgment  fir  a  return^  aW 
then  as  follows:] 
No.  XI.  And  hereupon  the  said  C.  Z).  according  to  the  form  of 

«tat!  17!  C-V.  c.  the  statute  in  such  case  made  and  provided,  prays  the  wnt 
7-  of  our  said  Lord  the  King,  to  be  directed  10  the  sheriff 

of  to  inquire  of  the  arrears  of  the  rent  aforesaid, 

and  of  the  value  of  the  said  goods  and  chattels ;  and  it  is 
granted  to  him,  &c.     Therefore  it  is  commanded  to  tic 
said  sheriff  of        according  to  the  form  of  the  statute 
aforesaid,  that  he  diligently  inquire,  by  the  oath  of  twelve 
good  and  lawful  men  of  his  bailiwick,  how  much  of  tk 
yearly  rent  aforesaid,  at  the  time  of  taking  and  distraining 
the  said  goods  and  chattels,  was  in  arrcar  and  unjwid,  and 
how  much  the  said  goods  and  chattels  so  as  aforesaid  takca 
and  distrained,  were  worth  according  to  the  ralucof  the 
same ;  and  that  the  inquisition  which  the  said  sheriff  sluli 
thereupon  take,  he  make  appear  to  our  said  hd  the 
King,  on        wheresoever  our  said  Lord  the  King  shall 
then  be  in  England,  under  his  seal  and  the  scab  of  those 
by  whose  oath  he  shall  take  the  said  inqubition ;  together 
with  the  writ  of  our  said  Lord  the  King  to  him  thereupon 
directed  :  the  same  day  is  given  to  the  said  C.  D.  ^^'  ^ 
which  day  before  our  said  Lord  the  King  at  W^stinfuttr* 
comes  the  said  C.  D.  by  his  attorney  aforesaid,  and  the 
sheriff  of        to  wit       now  at        in  the  said  coufltj,on 
the  day  of  in  the  y«ro^J* 

reign  of  our  said  Lord  the  King,  by  the  oath  of  twdrc 
good  and  lawful  men  of  his  county;  whereby  it  appoR* 
that  the  sum  of  of  the  said  yearly  ^^^["^^ 

arrear  and  unpaid,  and  due  and  owing  from  the  saw  A* 
to  the  said  C.  D.  at  the  time  in  the  said  cognizance  n^ 
tioned,  and  of  the  distress  taken ;  and  that  the  goods  ao 
chattels  distrained  were  worth  according  to  the  J 
thereof  the  sum  of  /.    Therefore  it  is  considcrj^ 

that  the  said  C.  D.  do  recover  against  the  said  A.B^  ^ 
said  sum  of  /.  being  the  arrearages  of  the  saw     » 

by  the  said  inquisition  in  form  aforesaid  found,  ^^ 

I.  by  the  Court  of  our  said  Lord  the  King  now  fie^^ 
adjudged  to  the  said  C.  D.  and  at  his  request,  for  his  ^^ 
and  charges  by  him  about  his' suit  in  this  behalf  &tis 

7 
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according  to  the  form  of  the  statute  in  such  case  maile 
and  provided ;  which  said  arrearages^  costs  and  charges, 
in  the  whole  amount  to  /.  and  that  the  said  C.  D.  ^  ^ 

.  -  And  execution. 

have  execution  thereof,  &c« 

Therefore  it  is  considered,  that  the  said  C,  D.  do  re-      No.  xii. 
cover  against  the  said  ji.  B,  the  said  /.  parcel  of  the  t^^  goods  are 

rent  aforesaid,  hy  the  said  inquisition  in  form  aforesaid  ^o"»<*  ^^  ^«  °^ 
found,  and  his  damages  by  reason  of  the  premises  to  /•  the  rent. 
by  the  Court  of  our  said  Lord  the  King  now  here  ad- 
judged to  the  said  C,  D,  and  at  his  request,  for  his  costs 
and  charges  by  him  in  this  behalf  sustained,  according  to 
the  form  of  the  statute  in  such  case  made  and  provided  \ 
which  said  value,  costs  and  charges,  in  the  whole,  amount 
to  /.  And  that  the  said  C.  D.  have  execution  there-  Execution. 

of,  &c. 

George  the  Fourth,  &c.  to  the  sheriff  of  greeting :      No.  xiii. 

whereas  C.  D.  was  summoned  to  be  in  our  Court  before  ^'''"^**  ^f^'"'* 

on  a  H9H  pros, 

us,  to  answer  A,  B.  of  a  plea  wherefore  he  took  the  cat-  for  want  of  a 
tie,  goods  and  chattels,  of  the  said  A.  B.  and  unjustly  de-  ^*^J^"^'»°"- 
tained  them  against  sureties  and  pledges,  as  it  is  said :  and 
the  said  A.  B.  afterwards  in  our  same  Court  before  us 
made  default ;  wherefore  it  was  considered  in  our  same 
Court,  that  he  and  his  pledges  to  prosecute  should  be  in 
mercy,  &c.  and  that  the  said  C.  D.  should  go  thereof 
without  day,  &c.  and  that  he  should  have  a  return  of  the 
said  cattle,  goods  and  chattels :  therefore  we  command 
you,  that  without  delay  you  cause  the  said  cattle,  goods 
and  chattels,  to  be  returned  to  the  said  C.  2).  and  that 
you  do  not  deliver  them  on  the  complaint  of  the  said  A.  B, 
without  our  writ,  which  makes  express  mention  of  the 
judgment  aforesaid  ;  and  in  what  manner  you  shall  exe- 
cute this  our  writ,  make  appear  to  us  on  whereso- 
ever we  shall  then  be  in  England  g  and  have  there  this 
writ.     Witness,  &c. 

to to  wit.     C.  D.  by  his  attorney  offered  Entry  thereof. 

himself  on  the  fourth  day  against  A*  B.  of  a  plea  where- 
fore he  the  said  C.  D.  took  the  cattle,  goods  and  chattels, 
of  the  said  A,  B.  and  unjustly  detained  them  against 
sureties  and  pledges,  &c.  and  the  said  A.  B,  being  so- 
lemnly called,  came  not:  and  was  the  plaintiff,  &c.: 
therefore  it  is  considered,  that  he  and  his  pledges  to  pro- 
secute be  thereupon  in  mercy,  &c.  and  that  the  said  C.  D. 
go  thereof  without  day,  8cc.  and  that  he  have  a  return  of 
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the  said  cattle,  goods  and  chattels,  &c.  and  let  the  names 
of  the  pledges  be  inquired,  &c«  and  in  what  manncri&c 
let  the  sheriff  make  appear  to  our  Lord  the  King,  on 
wheresoever,  &c. 

No.  xrv  George  the  Fourth,  &c.  to  the  sheriff  of  greeting : 

The  like  oa  '■     whcTcas  C  2>.  was  Summoned  to  be  in  our  Q)uit  before 
!!!lf?J*  ^**f      ^«>  ^o  answer  A.  B,  in  a  plea  wherefore  the  said  C.D.on 

wine  or  I  plea       ,  ^ 

io  tuir.  the  day  of  in  the  year  of  our  Lord         at 

the  parish  of  in  the  county  of  in  a  certain 

place  there  called  took  the  cattle,  goods  and  chat- 

tels, of  him  the  said  A.  B.  to  wit,  &c.  [here  set  cut  de 
cattle  and  goods  as  in  the  declaration']  and  unjustly  detained 
the  same  against  sureties  and  pledges,  until,  &c.  as  it  was 
said:  and  the  said  C  D.  appearing  in  our  said  Coart  be- 
fore us,  for  certain  causes  by  him  alleged  in  our  same 
Court,  as  bailiff  of  E.  F.  well  acknowledged  the  caking 
of  the  said  cattle,  goods  and  chattels,  in  the  said  place 
in  which,  &c.  and  justly,  &c.  for  damage  theft  doaCi 
[or  for  certain  arrears  of  rent,  to  wit,  for  the  sum  of    A 
due  and  in  arrear  from  the  said  A.  B.  to  the  saud  C.  D* 
for  the  said  place  in  which,  &c.  with  the  appvtenaoccs, 
held  and  enjoyed  under,  and  by  virtue  of,  a  certain  de- 
mise thereof,  made  by  the  said  C.  D.  for  the  space  of 
next  before  and  ending  on  the  day  of         ^^ 

year  of  our  Lord  :]  whereupon  the  said  A.  B,  being 

afterwards  solemnly  called  in  our  said  Court  beCoit  oS} 
came  not,  nor  did  he  further  prosecute  his  writ  aforesaid: 
wherefore  it  was  considered  in  our  said  Court  befbie  as, 
at  Westminster,  that  the  said  A.  B.  should  take  nodiing 
by  his  writ  aforesaid,  but  that  he  and  his  pledges  to  pr^ 
secute  should  be  in  mercy,  &c.  and  that  the  said  C.  D. 
should  go  thereof  without  day,  &c.  and  that  he  should 
have  a  return  of  the  said  cattle,  goods  and  chattels :  there- 
fore we  command  you,  that  without  delay  you  cause  the 
said  cattle,  goods  and  chattels,  to  be  returned  to  the  slid 
C.  D.  and  that  you  do  not  deliver  them  on  the  complaifl' 
of  the  said  A.  B,  without  our  writ,  which  makes  cxpres* 
mention  of  the  judgment  aforesaid ;  and  in  lyhat  manner 
you  shall  have  executed  this  our  writ,  make  appear  to  us, 
on  wheresoever,  ««:•  and  have  there  this  wnt 

"Witness,  kc. 

Mo.  XV 

The  uke,  ani        George  thfr Fowth,  &c  to  the  AaiSoi        $K^'' 

':ilt}!T'^  WheicM  C.  D.  fw  lomnoned  to  be  m  ow  Cotft  brf** 


ofdimages. 
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us,  &c.  [as  in  the  last^  to  the  end  for  a  return^  and  then  as 
follows:']  and  also  that  the  said  C.  D.  ought  to  recover 
against  the  said  A.  B.  his  damages  on  occasion  of  the 
premises,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided.  Therefore  we  command  you 
that  without  delay  you  cause  the  said  cattle,  goods  and 
chattels  to  be  returned  to  the  said  C,  D,  &c.  \as  in  the 
last^  to  **  wheresoever,"  &c.]  }  and  also  that  by  the  oath 
of  honest  and  lawful  men  of  your  county,  you  diligently 
inquire  what  damages  the  said  C  D.  hath  sustained,  as 
well  on  occasion  of  the  premises,  as  for  his  costs  and 
charges,  by  him  about  his  suit  in  this  behalf  expended  ; 
and  the  inquisition  which  yoii  shall  thereupon  take,  make 
appear  to  us  at  the  aforesaid  time,  wheresoever,  &c.  under 
your  seal  and  the  seals  of  those  by  whose  oath  you  shall 
take  that  inquisition  -,  and  have  there  the  names  of  them 
by  whose  oath  you  shall  take  that  inquisition,  and  this 
writ.    Witness,  &c. 
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/^EORGE  the  Fourth,  by  the  grace  of  God  of  the       No.  i. 
^  united  kingdom  of  Great  Britain  and  Ireland,  king,  °"S*"**  *'^'*- 
defender  of  the  faith,  to  the  sheriff  of  greeting.     If 

j1.  B.  shall  give  you  security  to  prosecute  his  claim,  then 
put  by  gages  and  safe  pledges  C  D,  late  of  yeoman, 
so  that  he  be  before  us  on  the  morrow  of  All  Souls, 
wheresoever  we  shall  then  be  in  England,  to  shew  where- 
fore with  force  and  arms  he  entered  into  one  messuage, 
with  the  appurtenances  in  which  E,  F.  esquire  hath 

demised  to  the  aforesaid  A.  B.  for  a  term  which  is  not 
yet  expired,  and  ejected  him  from  his  said  farm,  and  other 
enormities  to  him  did,  to  the  great  damage  of  the  said 
A.  B,  and  against  our  peace.  And  have  you  there  the 
names  of  the  pledges,  and  this  writ.  Witness  ourself  at 
Westn\inster,  the         day  of  in  the         year  of  our 

reign. 

Pledges  to  prosecute,     {  ^^.^^.^  j^,,^ 

The  within  nanned  C.  D.  i  John  Den. 
18  attached  by  pledges,  (  Richard  Fen. 
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In  the  Kifig^s  Befichf 
Easter  Term,  in  the  44th  year  of  the  reign  of  George  the 

Third. 

No.  II,  to  wit,  C.  D.  late  of  yeoman,  was  attached 

Declaration  by    j^  ^^^  f   j^^  therefore  the  said  C.  D.  with 

onginal  on  a  sin-  * 

glc  demise.        fotcc  and  arms,  &c.  entered  into  messuages,  &c. 

Ibere  describing  the  premises^  with  the  appurtenances,  situ- 
ate and  being  in  the  parish  of  in  the  county  of 
which  E.  F.  had  demised  to  the  said  J.  B.  for  a  term 
which  is  not  yet  expired  ;  and  ejected  him  from  his  said 
farm,  and  other  wrongs  to  the  said  A*  B.  there  did,  to  the 
great  damage  of  the  said  A.  B.  and  against  the  peace  of 
our  Lord  the  now  King,  &c.  And  thereupon  the  said 
A.  B.  by  his  attorney,  complains  that  whereas  the 

said  E.  F.  on  the  day  of  in  the  year  of  our 

Lord  at  the  parish  aforesaid,  in  the  county  afore- 

said, had  demised  the  said  tenements  with  their  appur- 
tenances to  the  said  A,  B,  to  have  and  to  hold  the  same 
unto  the  said  A.  B.  and  his  assigns,  from  the  day  of 

the  said  month  of  for  and  during,  and  to  the  full 

end  and  term  of  seven  years,  from  thence  next  ensuing, 
and  fully  to  be  complete  and  ended.  By  virtue  of  which 
demise,  the  said  A.  B.  entered  into  the  said  tenements 
with  the  appurtenances,  and  was  thereof  possessed  for 
the  said  term  so  to  him  thereof  demised,  and  the  said 
A.  B.  being  so  thereof  possessed,  the  said  C.  D.  after- 
wards, to  wit,  on  the  day. of  in  the  year  afore- 
said, with  force  and  arms,  &c.  entered  into  the  said  te- 
nements with  the  appurtenances,  which  the  said  E.  F, 
had  demised  to  the  said  A,  B,  in  manner  and  for  the  term 
aforesaid,  which  is  not  yet  expired ;  and  ejected  the  said 
A.  B.  from  his  said  farm,  and  other  wrongs  to  the  said 
A.  B.  then  and  there  did,  to  the  great  damage  of  the  said 
A.  B*  and  against  the  peace  of  our  said  Lord  the  now 
King :  wherefore  the  said  A.  B»  saith  that  he  is  injured 
and  hath  sustained  damage  to  the  value  of  A  and 
therefore  he  brings  his  suit,  &c. 

Mr. 
Notice  to  ap-  ^  ^"^  informed  that  you  are  in  possession  of,  or 

pear.  claim  title  to,  the  premises  in  this  declaration  of  eject- 

ment mentioned,  or  to  some  part  thereof.  And  I  being 
sued  in  this  action  as  a  casual  ejector  only,  and  having  no 
claim  or  title  to  the  nxat^  do  advise  you  to  appear  on  the 
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first  day  of  next  Trinity  term  [in  town  or  in  the  country, 
«  in  next  Trinity  term**],  in  his  Majesty^s  Court  of  Kin^s 
Bench,  wheresoever  his  said  Majesty  shall  then  be  in  Eng^ 
land,  by  some  attorney  of  that  Court,  and  then  and  there 
by  rule  of  the  same  Court  to  cause  yourself  to  be  made 
defendant  in  my  stead.  Otherwise  I  shall  suffer  judgment 
therein  to  be  entered  against  me  by  default,  and  you  will 
be  turned  out  of  possession. 

Yours,  &c. 

CD. 

ss.  A^  B.  complains  of  C.  Z).  being  in  the  custody     No.ni. 


of  the  marshal  of  the  Marshalsea  of  our  Sovereign  Lord  the  yu. 
King  before  the  King  himself,  for  that  whereas  E.  F. 
on  the   .         day  of        in  the        year  of  the  reign  of  our 
Lord  the  now  King,  at  in  the  county  of  had  de- 

mised to  the  said  A.  B,  messuages,  &c.  [reciting  the 

several  parcels  .*]  with  the  appurtenances,  situate,  lying  and 
being,  in  the  parish  of  in  the  said  county  of  to  have 
and  to  hold  the  said  tenements,  with  the  appurtenances,  to 
the  said  A,  and  his  assigns,  from  the  day  of         then 

last  past,  to  the  full  end  and  term  of  five  years  from  thence 
next  ensuing,  and  fully  to  be  complete  and  ended  ;  by  vir- 
tue of  which  said  demise,  he  the  said  A.  entered  into  the 
said  tenements,  with  the  appurtenances,  and  was  thereof 
possessed  until  the  said  C,  afterwards,  that  is  to  say,  on 
the  day  of  in  the  year  aforesaid,  with 

force  and  arms,  &c.  entered  into  the  said  tenements  with 
the  appurtenances  which  the  said  E,  F,  had  demised  to 
'  the  said  A.  in  manner  aforesaid,  for  the  term  aforesaid, 
which  is  not  yet  expired,  and  ejected  the  said  A.  out  of 
his  said  farm ;  and  then  and  there  did  other  wrongs  to  the 
said  A.  against  the  peace  of  our  said  Lord  the  King,  and 
to  the  damage  of  him  the  said  A.  of  twenty  pounds,  and 
thereupon  he  brings  his  suit,  &c. 

Pledges  to  prosecute,    {Jtw'k. 

The  notice  to  this  declaration  is  the. same  as  the  last; 
only  instead  of  the  words,  <<  wheresoever,  &c."  must  be 
substituted  "at  WestminsUrJ* 

In  the  King*s  Bench. 

Easter  Term,'/[^ih  Geo,  III. 

to  wit.     C.  D.  late  of  yeoman,  was  at-      No.  tV. 

tached  to  answer  unto  A.  B.  of  a  plea  wherefore  the  J^3Vin\dL'bt 
said  C  2).  with  force  and  arms,  &c.  entered  into  demise,  with  one 
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messuages,  &c.  [^describing  the  premises']  with*  the  appnr- 
tenances,  situate  and  being  in  the  parish  of  in  the 

county  of  which  E,  F.  had  demised  to  the  said  A 

B.  for  a  term  which  is  not  yet  expired,  and  ejected  him 
from  his  said  farm.  And  also,  wherefore  the  said  C  D, 
with  force  and  arms,  &c.  entered  into  other  mes- 
suages, &c.  with  the  appurtenances,  situate  and  being 
in  the  parish  aforesaid,  in  the  county  aforesaid,  which 
G.  H.  had  demised  to  the  said  j1.  B,  for  a  term  which 
is  not  yet  expired,  and  ejected  him  from  his  said  last 
mentioned  farm,  and  other  wrongs  to  the  said  Jl,  B. 
then  did  to  the  great  damage  of  said  A.  B.  and 
against  the  peace  of  our  Lord  the  now  King,  &c.  And 
thereupon  the  said  A.  B.  by  his  attorney  complains,  that 
whereas  the  said  E.  F.on  the  day  of  in  the 
year  of  our  Lord  at  the  parish  aforesaid,  in  the 
county  aforesaid,  had  demised  the  said  tenements  first 
above  mentioned,  with  the  appurtenances,  to  the  said 
A,  B,  to  have  and  to  hold  the  same  unto  the  said  A.  £^ 
and  his  assigns,  from  the                 day  of  the  said  month 

•  of  for  and  during  and  unto  the  full  end  and  term 

of  seven  years,  from  thence  next  ensuing,  and  fully  to 
be  completed  and  ended.  And  also,  that  whereas  the 
said  6.  H.  on  the  day  of  in  the  year  of  our 

Lord  at  the  parish  aforesaid,  in  the  county  afore- 

said, had  demised  the  said  tenements  secondly  above* 
mentioned,  with  the  appurtenances,  to  the  said  A.  B.  to 
have  and  to  hold  the  same  unto  the  said  A.  B,  and  his 
assigns,  from  the  day  of  the  said  month  of 

for  and  during,  and  unto  the  full  end  and  term  of  seven 
years  from  thence  next  ensuing,  and  fully  to  be  complete 
and  ended ;  by  virtue  of  which  said  several  demises,  the 
said  A,  B,  entered  into  the  said  tenements  first  and 
secondly  above-mentioned,  with  the  appurtenances,  and 
was  thereof  possessed  for  the  sa?d  several  terms  so  to  him 
thereof  demised,  and  being  so  thereof  possessed,  the  said 

C.  D,  afterwards,  to  wit,  on  the  day  of 

in  the  year  aforesaid,  with  force  and  arms.  Sec.  entered 
into  the  said  tenements  first  and  secondly  above-men- 
tioned, with  the  appur:enances,  which  he  the  said  E.  F. 
and  G.  H,  had  so  respectively  demised  to  the  said  A.  B, 
in  manner,  and  for  the  several  terms  aforesaid,  which 
are  not  expired;  and  ejected  the  said  A.  B.  from  his 
several  farms,  and  other  wrongs  to  the  said  A.  B.  then 
and  there  did,  to  the  great  damage  of  the  said  A.  B. 
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ftnd  against  the  peace  of  our  said  Lord  the  now  King ; 
wherefore  the  said  J,  B.  saith,  that  he  is  injured  and  hath 
sustained  damage  to  the  value  of  /.  and  therefore 

he  brings  his  suit,  &c. 

Notice  as  before, 

tn  the  Xing's  Bench. 

Easter  Term^  44th  Geo.  III. 

• to  wit.    CD.  late  of  yeoman,  was  ^^-Th^M^'A 

tached  to  answer  unto  jf.  B,  of  a  plea  wherefore  the  two  ouneri* 
said  C.  Z).  with  force  and  arms,  &c«  entered  into 
messuages,  &c.  [describing  the  premises']  with  the  appur* 
tenances,  situate  and  being  in  the  parish  of  in  the 

county  of  which  E.  F.  had  demised  to  the  said  J.  B. 
for  a  term  which  is  not  yet  expired;  and  ejected  him 
from  his  said  farm.  And  also,  wherefore  the  said 
C.  D.  with  force  and  arms,  &c.  entered  into  other  mes- 
suages, 8ic.  with  the  appurtenances,  situate  and  being 
in  the  parish  aforesaid,  in  the  county  aforesaid,  which 
G,  H,  had  demised  to  the  said  A.  B.  for  a  term  which 
is  not  yet  expired;  and  ejected  him  from  his  said  last 
mentioned  farm,  and  other  wrongs  to  the  said  ji.  J7. 
then  did,  to  the  great  damage  of  the  said  A,  B.  and 
against  the  peace  of  our  Lord  the  now  King,  &c.  And 
thereupon  the  said  A.  B.  by  his  attorney  complains, 

that  whereas  the  said  E.  F.  on  the  day  of  in 

the  year  of  our  Lord  at  the  parish  aforesaid,  in  the 
county  aforesaid,  had  demised  the  said  tenements  first 
above-mentioned,  with  the  appurtenances,  to  the  said 
A.  B.  to  have  and  to  hold  the  same  unto  the  said  A,  B, 
and  his  assigns,  from  the  day  of  then  last 

past,  for  and  during,  and  unto  the  full  end  and  term  of 
years,  from  thence  next  ensuing,  and  fully  to  be 
complete  and  ended.  By  virtue  of  which  said  demise 
the  said  A.  B.  entered  into  the  said  tenements  with  the 
appurtenances  first  above-mentioned,  and  became,  and 
was  thereof  possessed,  for  the  said  term  so  to  him  there- 
of granted ;  and  the  said  A.  B.  being  so  thereof  pos- 
sessed, the  said  C,  D,  afterwards  [to  wit,]  on  the 
day  of  in  the  year  aforesaid,  with  force  and  arms,  8cc« 
entered  into  the  said  tenements  with  the  appurtenances 
first  above-mentioned,  which  the  said  E.  F.  had  demised 
to  the  said  A.  B,  in  manner,  and  for  the  term  aforesaid, 
which  is  not  expired  \  and  ejected  the  said  A.  B.  from 
his  ^d  first-mentioned  farm.  And  alsOy  that  whereas  the 

Rr  a 
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said  G.  H.  on  the  day  of  in  the  year  afore. 

said,  at  the  parish  aforesaid,  in  the  county  aforesaid, 
had  demised  the  said  tenements  with  the  appartenances 
secondly  above-mentioned,  to  the  said  A.  Bm  to  hame 
and  to  hold  the  same,  unto  the  said  A.  B.  and  his  as- 
signs, from  the  day  of  *  then  last  past,  for 
and  during,  and  unto  the  full  end  and  term  of  scren 
years,  from  thence  next  ensuing,  and  fully  to  be  com- 
plete and  ended.  By  virtue  of  which  said  last-mentioned 
demise,  the  said  A.  B.  entered  into  the  tenements  with 
the  appurtenances  secondly  above-mentioned,  &c.  aod 
became,  and  was  thereof  possessed,  for  the  said  term  so 
to  him  thereof  granted ;  and  the  said  A,  JB.  being  so 
thereof  possessed,  the  said  C  D.  afterwards,  [to  wit,] 
on  the  said  day  of  in  the  year  aforesaid, 
with  force  and  arms,  &c.  entered  into  the  said  tene- 
ments with  the  appurtenances  secondly  above-mentioned, 
which  the  said  G.  H,  had  so  demised  to  the  said  A.  B. 
in  manner,  and  for  the  term  last  aforesaid^  which  is  not 
yet  expired,  and  ejected  the  said  A.  B.  from  his  said 
last-mentioned  farm,  and  other  wrongs  to  the  said  A,  B. 
then  and  there  did,  to  the  great  damage  of  the  said  A.  B, 
and  against  the  peace  of  our  said  Lord  the  now  King. 
Wherefore,  the  said  A.  B,  saith  that  he  is  injured,  and 
hath  sustained  damage  to  the  value  of '  /.  and  therefore 
he  brings  his  suit,  &c. 

Notice  as  before. 


Unaoc. 


In  the  Kin^s  Bench. 

No.  VI.  C  A.  B.  on  demise  of  E.  F.  plaintiff^ 

Affidaviiof  Between        <  and 

service  of  de-  I  n    t\  '  j  r     j 

clariiion, where  KL,,  JJ.  -  -  defendant. 

?!!!."  ^"^  °°*       *•  *•  ^^*  ^^'  maketh  oath,  and  saith,   that  he  this 
deponent  did,  on  the  day  of  last, 

deliver  a  true  copy  of  the  declaration  and  notice  here- 
unto  annexed,  to  ff^.  T.  tenant  in  possession  of  the  pre- 
mises in  the  said  declaration  mentioned ;  and  at  the  same 
time,  told  him  it  was  a  declaration  in  ejectment,  and 
that  unless  he  did  appear  thereunto,. by  some  attorney  of 
this  Honourable  Court,,  on  the  first  day  of  the  present 
Term,  judgment  would  be  entered  against  the  said 
defendant  by  default,  and  the  said  JT,  T.  would  be 
turned  out  of  possession ;  [or  words  to  that  or  the  like 
effect.] 

Sworn,  &c.  5.  A 
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5*  S.  of,  &e.  maketh  oath  and  saith,  that  he  this  de-      No.vn. 
poncnt  did  on,  &c.  last,  deliver  a  true  copy  of  the  de-  ^t|5f  th«f a« 
claration  and  notice  hereunto  annexed,  to  W.  T.  tenant  several  tenaoti. 
in  possession  of  part  of  the  premises  in  the  said  decla- 
ration mentioned :  and  did  also,  on  the  same  day,  deliver 
another  copy  of  the  said  declaration  and  notice  to  £).  the 
wife  of  /.  T.  tenant  in  possession,  of  the  residue  of  the 
premises  in  the  said  declaration  mentioned,  she  the  said 
D.  then  being  thereon.    And  this  deponent  further  saith, 
that  he  told  them  severally  that  it  was  a  declaration  in 
ejectment,   and   that   unless    they  did  severally   appear 
thereto,  by  some  attorney  of  this  Honourable  Court,  on 
the  first  day  of  this  present  Term,  judg« 

ment  would  be  entered  against  the  said  defendant  by  de- 
fault, and  they  the  said  W.  T.  and  /.  J.  would  be 
severally  turned  out  of  possession  [or  words  to  that  or  the 
like  effect]. 

Sworn,  &c.  5.  S, 

A.  on  the  demise  of  F.  against  C 

Unless  the  tenant  in  possession  of  the  premises  in     No.vin. 
question  shall  appear  and  plead  to  issue  on  Tuesday  next  ment.  ^  ^"  ^ 
after,  &c.  {time  tenant  is  to  appear  in)  LET  judgment  -be 
entered  for  the  plaintiff  against  the  now  defendant  C  by 
default  upon  the  motion  of  Mr.  D. 

By  the  Court. 

Hote,  If  plaintiff  does  not  move  for  judgment  the 
same  Term  tenant  had  notice  to  appear,  the  Court  will 
not  grant  such  rule. 

Note.  When  you  move  for  a  rule  for  judgment,  you 
annex  the  affidavit  of  service  to  a  copy  of  the  declaration 
stamped,  and  give  it  to  counsel  with  lo/.  6d.  fee  to 
move.  The  clerk  of  the  rules  files  the  affidavit  and 
declaration  on  such  motion,  therefore  keep  by  you  an- 
other copy  on  stamp,  or  if  judgment  go  against  the 
casual  ejector  for  want  of  tenant's  entering  into  the  rule, 
you  must  have  an  office  copy  of  the  declaration  from 
the  clerk  of  the  rules  in  order  to  enable  you  to  siga 
judgment. 
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The  Common  Rule  of  Court. 

Hilary  Term,  the  twenty-ninth  year  of  King  Gejrge  the 

Second « 

Smith  V.  5/i/«,  Berkshire  to  wit.  It  is  ordered  by  the  Court,  by  the 
iua^e°wkh  afi  assent  of  both  parties,  and  their  attornies,  that  George 
purienanccs  in    Saufiders,  gentleman,  maybe  made  defendant  in  the  place 

SuttoD,ontne  •    <-      ,         -rwwiti*        a  •■  i    t    n  •  i-      i 

demise  oi  J»Im  01  the  now  defendant  Jvtlham  Stues^  and  shall  immediatdy 
M^giri.  appear  to  the  plaintiff's  action,  and  shall  receive  a  decla- 

ration in  a  plea  of  trespass  and  ejectment  of  the  tenements 
in  question,  and  shall  immediately  plead  thereto,  not 
guilty ;  and,  upon  the  trial  of  the  issue,  shall  confess  lease, 
entry,  and  ouster,  and  insist  upon  his  title  only.  And  if, 
upon  trial  of  the  issue,  the  said  George  do  not  confess 
lease,  entry,  and  ouster,  and  by  reason  thereof  the  plaio- 
tiff  cannot  prosecute  his  writ,  then  the  taxation  of  costs 
upon  such  non  pros,  shall  cease,  and  the  said  George  shall 
pay  such  costs  to  the  plaintiff,  as  by  the  Court  of  our  Lord 
the  King  here  shall  be  taxed  and  adjudged  for  such  his 
default  in  non-performance  of  this  rule;  and  judgment 
shall  be  entered  against  the  said  William  Stiles,  now  the 
casual  ejector,  by  default.  And  it  is  further  ordered, 
that,  if  upon  trial  of  the  said  issue,  a  verdict  shall  be 
given  for  the  defendant,  or  if  the  plaintiff  shall  not  pro- 
secute his  writ,  u|fon  any  other  cause  than  for  the  not 
confessing  lease,  entry,  and  ouster,  as  aforesaid,  then  the 
lessor  of  the  plaintiff  shall  pay  costs,  if  the  plaintiff  him- 
self doth  not  pay  them. 

By  the  Conn. 

When  the  proceedings  are  by  bill,  and  not  by  original, 
the  words  <^  and  file  common  bail"  should  be  inserted  after 
the  words  requiring  the  tenant's  appearance;  and  the 
word  bill  should  stand  in  the  room  of  the  word  wriif 
throughout* 

^.  on  the  demise  of  F,  against  C. 


No.  X. 

A  notice  of  th^ 
premisej  the 
defendant  de* 
fends  for* 


K.B. 


SlR| 


Take  notice  that  I  defend  a  title  for  a  messuage  and 
garden,  with  the  appurtenances,  in  the  parish  of 

\n  the  county  of  now  in  possession  of  the 
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said  /.  F.  or  his  under-tenant.     Dated  the 
day  of  1 804. 

To  Mr.  R.  R,  Yours,  &c. 

the  plaintiff's  attorney.  P.  P. 

These,  defendant's  attorney. 

As  yet  of  term,  &c.  to  wit.    John  Doe      No.  XI. 

on  the  demise  of  jf,  B.  puts  in  his  place  E.  F.  his  attor-;jJ/|f^vbybill, 
ney,  against  Richard  Roe,  in  a  plea  of  trespass  and  eject-  ^"h  a  remittitur 
ment. 

to  wit,  the  said  Richard  Roe  in  person,  at  the  suit 


of  the  said  John  Doe^  in  the  plea  aforesaid. 

— ' —  to  wit.  Be  it  remembered,  that  in 
Terra  last  past,  before  our  Lord  the  King  at  Westminster^ 
came  John  Doe  by  £.  F,  his  attorney,  and  brought  into 
the  Court  of  our  said  Lord  the  King  himself  then  there, 
his  certain  bill  against  Richard  Roe,  being  in  the  custody 
of  the  marshal  of  the  Afarshalsea  of  our  said  Lord  the 
King  before  the  King  himself  of  a  plea  of  trespass  and 
ejectment:  and  there  are  pledges  for  the  prosecution 
thereof,  to  wit,  John  Denn^  and  Richard  Fenn ;  which 
said  bill  follows  in  these  words;  that  is  to  say:  John  Doe 
complains  of  Richard  Roe  being  in  the  custody,  &c.  fhere 
copy  the  declaration  to  the  end^  omitting  the  pledges  and  notices 
and  then  proceed  on  a  new  line  as  follows :) 

And  now  at  this  day,  that  is  to  say,  on  next 

after  in  this  same  Term,  until  which  day  the 

said  Richard  Roe  had  leave  to  imparl  to  the  said  bill,  and 
then  to  answer  the  same,  &c.  before  our  said  Lord  the 
King  at  Westminster i  come  as  well  the  said  John  Doe  by 
his  attorney  aforesaid,  as  the  said  Richard  Roe  in  his 
proper  person ;  and  the  said  Richard  Roe  defends  the 
force  and  injury  when,  &c.  and  says  nothing  in  bar  or 
preclusion  of  the  said  John  Doe  ;  whereby  the  said  John 
Doe  remains  therein  undefenckd  against  the  said  Richard 
Roe,  therefore  it  is  considered  that  the  said  John  Doe 
recover  against  the  said  Richard  Roe  his  said  term  yet 
to  come  of  and  in  the  tenements  aforesaid  with  the  ap- 
purtenances, and  also  his  damages  sustained  by  reason  of 
the  trespass  and  ejectment  aforesaid  j  and  hereupon  the 
said  John  Doe  freely  here  in  Court  remits  to  the  said 
Richard  Roe,  all  such  damages  costs  and  charges  as 
might  or  ought  to  be  adjudged  to  him  the  said  John  Doe, 
by  reason  of  the  trespass  and  ejectment  aforesaid  ;  There- 
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fore  let  the  said  Richard  Roe  be  acquitted  of  those  da* 
magesi  costs  and  charges,  &c.  And  hereupon  the  said 
Jobtt  Doe  prays  the  writ  of  our  said  Lord  the  Eang  to  be 
directed  to  the  sheriflF  of  the  county  aforesaid,  to  cause 
him  to  have  possession  of  his  said  term  yet  to  come  of 
and  in  the  tenements  aforesaid  with  the  appurtenances: 
and  it  is  granted  to  him,  returnable  before  our  said  Lord 
the  King  at  Westminster^  on  next  after  ;  ibc 

same  day  is  given  to  the  said  Richard  Roe  there,  &c. 


(Entry  of  warrants  of  attorney^  as  in  the  last.) 

-  to  wit.    Richard  Roe  was  attached,  &c.  [here  cefj 


No.  XII. 
Judgment  with 
B  remittitur  of 
part  of  the  da« 
nagei. 


Judgment 
•igocd,  &c. 


the  declaration  to  the  endf  and  then  proceed  as  JoUows  :2 

And  the  said  Richard  Roe  in  his  proper  person,  comes 
and  defends  the  force  and  injury  when,  &c.  and  says 
nothing  in  bar  or  preclusion,  &c.  [as  before,  mating  tie 
Vfrit  of  possession  returnable  on  a  general  return  day'\^ 

[To  the  end  of  the  issue,  and  then  as  follows:'} 
At  which  day,  before  our  said  Lord  the  King  at  West-* 
minster,  come  the  parties  aforesaid,  by  their  attornies 
aforesaid ;  and  hereupon  the  said  C.  D-  relinquishing  his 
said  plea  by  him  above  pleaded,  says  that  he  cannot  deny 
the  action  of  the  said  A,  B.  not  but  that  he  the  said  C  JDs. 
is  guilty  of  the  trespass  and  ejectment  above  laid  to  his 
charge,  in  manner  and  form  as  the  said  A,  B.  hath  above 
thereof  complained  against  him ;  and  he  confesses  and 
admits  that  the  said  A.  B.  hath  sustained  damages,  by 
reason  of  the  said  trespass  and  ejectment,  to  the  sum  of 
one  penny,  besides  his  costs  and  charges,  by  him  about 
this  suit  in  this  behalf  expended.  And  hereupon  the  said 
A*  B.  freely  here  in  court  remits  to  the  said  C  D.  the 
residue  Of  the  damages  in  the  said  declaration  mentioned, 
and  prays  judgment  and  liis  term  yet  to  come  of  and  in 
the  tenements  aforesaid  with  the  appurtenances,  together 
with  his  said  damages  so  confessed,  and  his  costs  and 
charges  aforesaid,  to  be  adjudged  to  him,  &c.  There- 
fore it  is  considered,  that  the  said  A.  B.  do  recover 
against  the  said  C.  D,  his  said  term  yet  to  come  of  and 
in  the  tenements  aforesaid  with  the  appurtenances,  toge^ 
ther  with  the  damages  aforesaid,  to  the  sum  of  one 
penny,  in  form  aforesaid  confessed,  and  also  /.  for 

his  said  costs  and  charges,  by  the  court  of  our  said  Lord 
the  King,  now  here  adjudged  to  the  said  A.  B.  and 
yrith  bis  assent ;  which  said  damages,  costs,  and  charge 
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n  the  whole  amount  to  L    And  hereupon  the 

said  J.  B.  pniys  the  writ  of  our  said  Lord  the  King,  to 
be  directed  to  the  sheriflF  of  aforesaid^  to  cause 

him  to  have  possession  of  his  said  term  yet  to  come,  of 
and  in  the  tenements  aforesaid,  with  the  appurtenances ; 
and  it  is  granted  to  him,  returnable  before  our  said  Lord 
the  King,  on  wheresoever,  &c. 

\To  the  end  of  the  issue,  and  then  asfdhwsf] 
At  which  day,  before  our  said  Lord  the  King  at  West-    No.  XIII. 

mnster,   come  the  parties  aforesaid,  by  their   atto"*^^*  ^^Jjff  J[°  to*** 
aforesaid ;  and  hereupon  the  said  C  D.  as  to  parcel  part  of  the  pre- 

of  the  tenements  in  the  said  declaration  mentioned,  re-  J£*,*5f'ndaaToa 
linquishing  his  said  plea,  by  him  above  pleaded,  szySf  z  noii  f>rosifui  u 
that  he  cannot  deny  the  action  of  the  said  John  Doe,  nor  *° 
but  that  he  the  said  C.  D,  is  guilty  of  the  trespass  and 
ejectment  above  laid  to  his  charge  in  manner  and  form 
as   the   said  John  Doe  hath  above   thereof  complained 
against  him :    And  upon  this,  the  said  John  DoS  says, 
that  he  will  not  further  prosecute  his  suit  against  the 
said  C.  D.  for  the  trespass  and  ejectment  in  the  residue 
of  the  tenements  aforesaid  ;  and  he  prays  judgment  and 
his  term  yet  to  come,  of  and  in  the  said  with  the 

appurtenances,  parcel,  &c.  together  with  his  damages, 
costs  and  charges,  by  him  in  this  behalf  sustained :  There-  judgment 
fore  it  is  considered,  that  the  said  John  Doe  do  recover  »*8"««*»  ^c- 
against  the  said  C.  D,  his  said  term  yet  to  come,  of  and 
in  the  said  with  the  appurtenances,  parcel,  &c« 

and  also  /.  for  his  ^aid  damages,  costs  and  charges, 

by  the  Court  of  our  said  Lord  the  King  now  here  ad- 
judged, to  the  said  John  Doe,  with  his  assent,  and  the 
assent  of  the  said  C.  D.  And  let  the  said  C  D.  be  ac- 
quitted of  the  said  trespass  and  ejectment,  in  the  residue 
pf  the  tenements  aforesaid,  and  go  thereof  without  day, 
&c.  And  the  said  John  Doe  prays  the  writ  of  our  said 
Lord  the  King  to  be  directed  to  the  sheriff  of  afore- 

said, to  cause  him  to  have  posse3Ston  of  his  said  term  yet 
to  come,  of  and  in  the  said  with  the  appurte- 

nances, parcel,  &c.  and  it  is  granted  to  him,  return- 
able before  our  said  Lord  the  King,  on  whereso- 
ever, &c. 

Afterwards,  that  is  to  say,  on  the  day  and  at  the  place  Special  verdict* 
within  contained,  &c.  [as  in  a  common  poitea,  to  the  finding 
qf  the  jury,  which  varies  according  to  facts  of  the  case,  and 
concludes  asfolhvfs ;]  but  whether  or  not  upon  the  whole 
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matter  aforesaid,  by  the  jurors  aforesaid  in  form  aforesaid 
found,  the  said  C.  D,  is  guilty  of  the  trespass  and  eject- 
ment within  specified,  the  jurors  aforesaid  are  altogether 
ignorant ;  and  hereupon  they  pray  the  advice  of  the  Court 
of  our  said  Lord  the  King,  before  the  King  himself;  and, 
if  upon  the  whole  matter  aforesaid,  it  shall  seem  to  the 
said  Court,  that  the  said  C  Z>.  is  guilty  of  the  trespass 
and  ejectment  aforesaid,  then  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  say,  that  the  said  C.  D.  is  guilty 
thereof,  in  manner  and  form  as  the  said  John  Doe  hath 
within  thereof  complained  against  him ;  and  in  that  case 
they  assess  the  damages  of  the  said  John  Doe^  on  occa- 
sion of  the  trespass  and  ejectment  aforesaid,  besides  his 
costs  and  charges  by  him  about  his  suit  in  that  behalf  ex- 
pended, to  /.  and  for  those  costs  and  charges  to 
s.     But  if  upon  the  whole  matter  aforesaid,  it 
shall  seem  to  the  said  Court,  that  the  said  C  D.  is  not 
guilty  of  the  trespass  and  ejectment  aforesaid,  then  the 
jurors  aforesaid,  upon  their  oath  aforesaid  say,  that  the 
said  C.  D.  is  not  guilty  thereof,  in  manner  and  form  as 
he  hath  within  in  pleading  alleged.     And  because,  &c. 
No.  XIV.         Therefore  it  is  considered,  that  the  said  John  Doe  do  re- 
niit  i«foiind"or  ^^vcr  agaiust  the  said  C.  D»  his  said  term  yet  to  come  of 
the  piaintifr  and  and  in  the  tenements  aforesaid  with  the  appurtenances, 
fcndaDL^  ^  ^'  ^"^  ^^^  s^^^  damages  to  /.  by  the  jurors  aforesaid 
in  form  aforesaid  assessed,  and  also  /.  for  his  said 
costs  and  charges  by  the  Court  of  our  said  Lord  the  King 
now  here  adjudged  of  increase  to  the  said  A,  B.  and  with 
his  assent,  which  said  damages,  costs  and  charges,  in  the 
whole,  amount  to                 /.     And  let  the  said  C.  D.  be 
taken,  &c.     And  hereupon  the  said  John  Doe  prays  the 
writ  of  our  said  Lord  the  King  to  be  directed  to  the  sheriff 
of  the  county  of                aforesaid,  to  cause  him  to  have 
possession  of  his  said  term  yet  to  come  of  and  in  the  te- 
nements aforesaid  with  the  appurtenances;  and  it  is  grant- 
ed  to  him,  returnable  before  our  said  Lord  the  King,  on 
wheresoever,  &c. 
No.  XV.          George  the  Fourth,  &c.      To  the  sheriff  of  greet- 
SntiffafTo'^'  ing  :  therefore  it  is  considered,  that  the  said  John  Doe  do 
part  of  the  pre-  rccovcr  against  the  said  C.  D.  his  said  term  yet  to  come 
thn^l^Irxo  of  a"d  in  the  said                parcel,  &c.  with  the  appurte-^ 
the  residue.       nances,  and  the  damages,  costs  and  charges,  aforesaid, 
by  the  jurors  aforesaid,  in  form  aforesaid  assessed,  and 
also                    /.  for  his  said  costs  and  charges,  by  the 
Court  of  our  said  Lord  the  King  now  here  adjudged  of 
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increase  to  the  said  John  Ike,  and  with  his  assent ;  which 
said  damages*  costs  and  charges,  in  the  whole,  amount 
to  /.     And  let  the  said  John  Doe  be  amerced,  for 

his  false  claim  against  the  said  C  D.  as  to  the  residue  of 
the  tenements  in  the  said  declaration  mentioned,  whereof 
the  said  C.  2).  is  acquitted  in  form  aforesaid  :  and  the  said 
C,  D.  go  thereof  without  day,  &c.  and  hereupon  the  said 
John  Doe  prays  the  writ^  &c.  [at  in  the  last,'] 

Whereas  J,  B.  lately  in  our  Court  before  us  at  JTest"  No.  xyi. 
tninster,  by  bill  without  our  writ  lor  if  hy  original^  by  our  ^^g^o^! 
writ],  and  by  the  judgment  of  the  same  Court,  recovered 
against  C,  D.  his  term  then  and  yet  to  come  of  and  in 
two  dwelling*hott8es,  Sec.  [as  in  the  declaration  in  ejects 
tnent],  with  the  appurtenances,  situate,  lying  and  being, 
in  the  parish  of  in  your  county,  which  E,  F.  on  the 

day  of  in  the  year  of  our  reign,  had 

demised  to  the  said  A.  B.  to  hold  the  same  to  the  said 
A.  B.  and  his  assigns,  from  the  day  of  then 

last  past,  for  and  during,  and  until  the  full  end  and  term 
cf  years  from  thence  next  ensuing,  and  fully  to  be 

complete  and  ended,  by  virtue  of  which  said  demise,  the 
said  A.  J?,  entered  into  the  said  tenement  with  the  appur- 
.  tenances,  and  was  possessed  thereof  until  the  said  C.  D. 
afterwards,  to  wit,  on  the         day  of        in  the        year 
aforesaid,  with  force  and  arms,  &c.  entered  into  the  said 
tenements  with  the  appurtenances,  which  the  said  E.  F. 
had  demised  to  the  said  A,  B»  in  manner  and  for  the  term 
aforesaid,  which  was  not  then,  nor  is  yet,  expired,  and 
ejected  the  said  A.  B.  from  his  said  farm ;  whereof  the 
said  C.  Z).  is  convicted,  as  appears  to  us  of  record :  there- 
fore we  command  you  that  without  delay  you  cause  the 
said  A.  B,  to  have  the  possession  of  his  said  term  yet  to 
come  of  and  in  the  tenements  aforesaid  with  the  appurte- 
nances ;  and  in  what  manner  you  shall  have  executed  this 
our  writ,  make  appear  to  us  at  Westminster ^  on  next 

after        and  have  there  then  this  writ.     Witness,  &c. 

Note:  This  writ  must  be  engrossed  on  parchment. 
Make  a  pracipe  for  the  office  thus : 

to  wit.  Writ  of  possession  for  A,  B*  on  the  de- 
mise of  E.  jF.  against  C.  D,  for  a  messuage,  with  the  ap- 
purtenances, situate  at  in  the  county  of 

Returnable  \the  return']. 
R.  R.  attorney. 
Note :  Carry  the  writ  and  praecipe  to  the  officer  who  - 
figns  the  writs  in  this  Court ;  py  him  for  signing  the 
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same  i/.  8 J.  sealing  at  the  seal  office  *jd.  tbe  sheriff's  war* 
raat  thereon  a/.  4^.  his  fee  for  executing  the  same  is  1/. 
in  the  pound,  in  the  yearly  iralue  of  the  premises^  if  the 
same  does  not  exceed  100/.  per  annum f  and  6d.  in  the 
pound  for  every  ao/.  above,  and  2/.  returning  the  writ. 
Officer's  fee  executing  writ  usually  i/.  is. 

If  the  proceedings  are  by  original^  the  writ  of  posses- 
sion differs  only  from  the  above  in  the  introductory  part, 
and  in  the  return.   It  is  signed  by  the  filacer,  and  sealed 
as  the  above  writ. 
Mo.  XVII.        George  the  Fourth,  &c.    To  the  sheriff  of  greet- 

doubie^demiKi  "^8  •  whercas  A.  B.  lately  in  our  Court  before  us  at  JPkrf- 
miff//fr,  by  bill  without  our  writ  [or  if  by  orighud^  by  our 
writ],  and  by  the  judgment  of  the  said  Court,  recovered 
against  C.  D,  his  term  then  and  yet  to  come  of  and  in 
two  dwelling-housesy  &c*  [as  in  tbe  declaration  in  ejectment] 
with  the  appurtenances,  situate,  lying  and  being,  in  the 
parish  of  in  your  county,  which  E.  F.  on  the 

day  of  in  the  year  of  our  reign,  had  demised 

to  the  said  A.  B,  to  hold  the  same  to  the  said  A.  B.  and 
his  assigns,  from  the  day  of  in  the 

year  aforesaid^  for  and  during,  and  unto  the  full  end  and 
term  of  years,  from  thence  next  ensuing,  and  fully 

to  be  complete  and  ended  \  and  also  his  term  then  and  yet 
to  come  of  and  in  two  other  dwelling-houses,  &c.  with 
the  appurtenances,  which  G.  H.  on  the.  day  of 

in  the  year  aforesaid,  had  demised  to  the  s;ud  A.  B. 
to  hold  the  same  to  the  said  A.  B,  and  his  asngns,  from 
the        ^    day  of  in  the  year  aforesaid,  for 

and  during,  and  until  the  full  end  and  term  of  years 

from  thence  next  ensuipg,  and  fully  to  be  complete  and 
ended  i  by  virtue  of  which  said  several  demises,  the  said 
A.  B.  entered  into  the  said  several  tenements  with  the 
appurtenances,  and  was  possessed  thereof,  until  the  said 
C.  D.  afterwards,  to  wit,  on  the  day  of  in 

the  year  aforesaid,  with  force  and  arms,  &c.  en- 

tered into  the  said  several  tenements,  with  the  appur- 
tenances, which  the  said  £.  F,  and  G,  H.  had  respecdvdy 
demised  to  the  said  A,  B.  in  manner  and  for  the  several 
terms  aforesaid,  which  were  not  then,  nor  are  yet,  expired, 
and  ejected  the  said  A.  B.  from  his  said  several  farms : 
whereof  the  said  C  D,  is  convicted,  as  appears  to  us  of 
record :  therefore  we  command  you,  that  without  delay 
you  cause  the  said  A.  B,  to  have  the  possession  of  his  said 
several  terms  yet  to  come  of  atid  io  tbC;Said  several  teoc* 
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mentSi  with  the  appurtenances ;  and  in  what  manner  you 
shall  have  executed  this  our  writ,  niake  appear  to  us  at 
Wistmimier^  on  next  after  and  have  there 

then  this  writ.     Witness,  &c. 

George  the  Fourth,  &c.  To  our  chancellor  of  our  county-     No.  Xvni. 
palatine  of  Lancaster,  or  to  his  deputy  there,  greeting :  ^^.J-^tL? 
whereas,  &c.  [as  in  the  last  wnV,  to  the  words  **  as  appears 
to  us  of  record,"  then  as  follows  r^  therefore  we  command 
you,  that  by  our  writ  under  the  seal  of  our  said  county- 
palatine,  to  be  duly  made,    and  directed  to  the  sheriff' 
of  the  same  county,  you  command  the  said  sheriff,  that 
without  delay  he  cause  the  said  A.  B.  to  have  the  pos- 
session of  his  several  terms  aforesaid,   yet  to  come  of 
and  in  the  several  tenements   aforesaid,    with  the  ap- 
purtenances ;  and  in  what  manner  the  said  sheriff  shall 
execute  our  said  writ,  let  him  certify  to  you,  so  that 
you  may  make  the  same  known  to  us  at  Westminster^  on 
next  after  and  have  there  then  this  writ. 

Witness,  &c. 

George  the  Fourth,  &c.   To  the  sheriff  of  greet-     No.  XIX. 

ing:  whereas,  &c.  [as  in  the  habere  facias,  to  the  rrf«r/i  fieri  facui  for 
day^  then  proceed  as  follows :]  we  also  command  you,  that  ^®*^*' 
of  the  goods  and  chattels  of  the  said   C*  D,  in  your 
bailiwick,  you  cause  to  be  made  /.  which  the  said 

A,  B.  lately  in  our  said  Court  before  us  at  Westminster 
aforesaid,  recovered  against  the  said  C.  D.  for  his  da- 
mages which  he  had  sustained,  as  well  on  occasion  of 
the  trespass  and  ejectment  aforesaid,  as  for  his  costs  and 
charges  by  him  about  his  suit  in  that  behalf  expended ; 
whereof  the  said  C  Z).  is  also  convicted,  as  appears  to 
us  of  record ;  and  have  you  the  said  monies  before  us  at 
Westminster^  on  the  return  day  aforesaid,  to  render  to  the 
said  A.  B.  for  his  damages  aforesaid ;  and  have  there 
then  this  writ.     Witness,  &c. 

G^^rg^^  the  Fourth,  &c.    To  the  sheriff  of  greet-     No.  XX. 

ing:  whereas,  8cc.  [a/ i« /A^  habere  facias  possessionem,  ^Jf,J^5'„"^^f^ 
to  the  return  day,    and  then  as  follows:']   we  also   com- faciendum  for 
mand  you,  that  you  take  the  said  C.  D.  if  he  shall  be  """^^ 
found  in  your  bailiwick,  and  him  safely  keep,  so  that 
you  may  have  his  body  before  us  at  Westminster^  on  the 
return  day  aforesaid,  to  satisfy  the  said  A.  B.  I. 

which  in  our  said  Court  before  us  at  Westminster  afore* 
said,  were  adjudged  to  the'  said  A.  B.  for  his  damages 
which  he  had  sustained,  as  well  on  occasion  of  the 
trespass  and  ejectment  aforesaid,  as  for  Kis  costs  and 
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charges  hj  him  about  hU  suit  in  that  behalf  ezpeniie<(^ 
whereof  the  said  C  D.  b  also  couTicted,  as  appears  tor 
us  of  record  \  and  have  there  then  this  writ.  Wit- 
nessy  &c« 

. to  wit.    A.  B.  comphins  of  C,  D.  being  in  the 

custody  of  the  marshal  of  the  MarshaUta  oS  our  Lord 
the  now  King  before  the  King  himself,  for  that  he  the 
said  C.  D.  on  the  day  of  in  the  year  of  our 

Lord  with  force  and  arn^s,  &c.  broke  and  entctcd 

messuages  {describing  the  premises  as  in  the  dedan* 
tion  in  ejectment]  with  the  appurtenances,  of  him  the 
said  ji.  B,  situate  and  being  in  the  parish  of,  &c.  in  the 
said  county  of  and  then  and  there  ejected  and  ex- 

pelled, put  out  and  removed  the  said  A.  B,  from  the 
possession,  use,  occupation  and  enjoyment  thereof,  for  a 
lon^  space  of  time,  to  wit,  for  the  space  of  then 

next  following;  and  during  all  that  time  there  took,  had 
and  received  to  his  own  use  all  the  rents,  issues  and  pro* 
fits  of  the  said  tenements,  with  the  appurtenances,  being' 
of  a  large  yearly  value,  to  wit,  of  the  yearly  value  of 
/.  By  reason  whereof  the  said  A.  B.  for  and  dar- 
ing all  that  time  not  only  lost  and  was  deprived  of  all  the 
profits,  benefit  and  advantage  of  the  tenements  aforesaid, 
but  was  also  thereby  forced  and  obliged  to  lay  out  and 
expend,  and  did  necessarily  lay  out  and  expend  a  large 
sum  of  money,  to  wit,  the  sum  of  /.  in  and  about 

recovering  and  obtaining  possession  of  his  tenements 
aforesaid,  with  the  appurtenances,  to  wit,  at  the  parish 
aforesaid ;  and  other  wrongs  to  the  said  A.  B.  then  and 
there  did  against  the  peace  of  our  said  Lord  the  now  King, 
and  to  the  damage  of  the  said  A.  B.  of  /•  ••  an4 

therefore  he  brings  his  suit,  &c. 
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to  wit.     C.  D.  late  of  in  the  county  of 

yeoman,  was  attached  to  answer  A.  B.  of  a  plea 
wherefore,  with  force  and  arms,  he  broke  and  entered 

messuages,  &c«  with  the  appurtenances,  in 
in  the  county  of  aforesaid^  and  expelled,  pot  out 

and  removed  the  said  A.  jB.  from  the  possession  and  oc« 
cupation  of  his  said  tenements,  and  kept  and  continued 
the  said  A.  B.  so  ejected,  expelled,  put  out  and  removed 
from  the  possession  and  occupation  of  the  same  for  a 
long  space  of  time  i  and,  during  all  that  timci  there 


Precederits  in  Ejectment^  8^.  62  J 

had  and  received  to  his  own  use,  all  the  rents^  issues 
and  profits  of  the  said  tenements,  being  of  a  large  yearly 
value ;  and  other  wrongs  to  the  said  A.  B,  there  did,  to 
the  great  damage  of  the  said  A.  B.  and  against  the  peace 
of  our  Sovereign  Lord  the  King,  &c. ;  and  hereupon  the 
said  ji»  B.  by  E»  F.  his  attorney,  complains  that  the  said 
C,  D.  on  the  day  of  in  the  year  of 

the  reign  of  his  present  Majesty,  with  force  and  arms, 
broke  and  entered  the  said  tenements,  &c.  with  the  ap- 
purtenances, in  aforesaid,  in  the  said  county  of 
and  ejected,  expelled,  put  out  and  removed  the 
said  A»  B.  from  the  possession  and  occupation  of  his  said 
tenements,  and  kept  and  continued  the  said  ji.B.  so 
ejected,  expelled,  put  out  and  removed  from  the 
possession  and  occupation  of  the  same,  for  a  long  space 
of  time;  that  is  to  say,  from  the  said  day  of 

in  the  year  aforesaid,  until  the  day  of  suing 

out  the  original  writ  of  the  said  ji.  B.  s  and  during  all 
that  time,  there  had  and  received  to  his  own  use,  all  the 
rents,  issues  and  profits  of  the  said  tenements,  being  of 
a  large  yearly  value,  to  wit,  of  the  yearly  value  of 

/. ;  and  other  wrongs  to  the  said  A.  B.  then  and 
there  did  to  the  great  damage  of  the  said  A,  B.  and 
against  the  peace  of  our  said  Sovereign  Lord  the  King : 
wherefore  the  said  A,  B,  says  that  he  is  injured,  and 
hath  sustained  damage  to  the  value  of  fifty  pounds ;  and 
therefore  he  brings  his  suit,  &c. 

And  the  said  C,  D.  by  G.  H.  his  attorney,  comes  and  pjJ[°\^cre\o' 
defends  the  force  and  injury  when,  &c.  and  says,  that  V\z.  i.  Not 
he  is  not  guilty  of  the  supposed  trespass  above  laid  to  his  |5*ot'guii"y  ** 
charge,  in  manner  and  form  as  the  said  A.  B.  hath  above  within  six  years, 
thereof  complained  against  him  ;    and   of  this  he  puts 
himself  upon  the  country,  and  the  said  C  D.  doth  the 
like.     And  for  a  further  plea  in  this  behalf,  the  said 
C  D.  by  leave  of  the  Court  here,  for  this  purpose  had 
and  obtained,  according  to  the  form  of  the  statute  in 
such  case  made  and  provided,  says,  that  the  said  A.  B. 
ought  not  to  have  his  aforesaid  action  thereof  against  him ; 
because  he  says  that  he  was  not  guilty  of  the  supposed 
trespass  aforesaid,  above  laid  to  his  charge,  at  any  time 
within  six  years  next  before  the  day  of  exhibiting  the  bill 
Ipr  suing  out  the  original  writ]  of  the  said  A.  B.  against 
the  said  C.  D.  in  the  manner  and  form  as  the  said  A.  B. 
bath  above    thereof  complained   against  kirn  the  said 
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C.  D. :  and  tlus  he  the  said  C.  D.  is  readf  to  TCtiff ; 
wherefore  he  prays  judgment  if  the  said  A.  B.  ought  to 
ha^e  his  aforesaid  action  thereof,  against  him,  &c. 

C.R. 
NaXXlV.        And  the  said  A.  B.  as  to  the  said  plea  of  the  said 
R^PJicaUon  md  Q  j)   j,y  ^jj^  lastly  above  pleaded  in  bar,  says,  that  be, 
by  reason  of  any  thing  by  the  said  C.  Z>.  in  that  plea 
alleged,  ought  not  to  be  barred  from  having  Us  afore- 
ssud  action  thereof  against  him ;  because  he  saith  that 
the   said   C.  D.  was  guilty  of  the  trespass   aforesaid, 
above  laid  to  his  charge,  within  six  years  next  before  the 
day  of  exhibiting  the  bill  [or  suing  out  the  original  writ] 
of  the  said  C.  D.  against  the  said  C.  />•  in  manner  and 
form  as  he  the  said  A.  B*  hath  above  thereof  complauned 
against  him  the  said  C  D.  and  this  he  the  said  A,  B. 
prays  may  be  inquired  of  by  the  country ;  and  die  said 
C.  D.  doth  the  like,  &c. 
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Admittance. 
See  Copyholders. 

Acceptance. 

Acceptance  of  rent  by  tenant  in 
tail»  or  issue  in  tail,  confirms  a 
lease,  in  what  cases.  34.  35 

Such  acceptance  by  an  infant  ren- 
ders a  voidable  lease  valid,  in  what 
cascv  79 

An  acceptance  of  rent  cannot  es- 
tablish an  estate  or  a  lease  abso- 
lutely void,  it  renders  good  only 
an  estate  voidable  by  entry.     370 

Acceptance  of  rent  creates  a  te- 
nancy from  year  to  year,  and  en- 
titles the  party  to  a  notice  to 
quit,  in  what  cases.  161 

Acceptance  of  rent  is  a  waiver  of  a 
notice  to  quit,  in  what  cases.  * 

169.  170 

The  penalty  of  a  nomine  pccna  is 
waived  by  acceptance  of  rent.  248 

If  les:>or  accept  rent  after  condition 
broken  it  will  bar  his  entry.  266 

Acceptance  of  (single)  rent  accrued 
after  notice  to  quit,  is  a  waiver  of 
landlord's  right  to  double  rent.  349 

The  assignee  of  a  reversion,  who  has 
accepted  rent  from  the  assignee 
of  the  term,  may  maintain  cove- 
nant against  whom.  286 

Acceptance  of  rent  from  an  assignee 
after  notice  of  the  assignment, 
dispenses  with  a  condition  that 
the  lessee  shall  not  assign  without 
licence.  259 

See  Covenant,  Debi,  Noiicc, 

Action, 

See  Assumpsit,  Case,  Covenant,  Debt, 
Detinue,  Ejectment,  Repl^n,  TrcS' 
pass,  Trozev,  Waste, 


Administrators  and  Executor^. 

They  have  the  same  interest  in  the 
chattels  of  their  intestate  or  tes- 
tator as  the  deceased  had.       299 

They  may  dispose  absolutely  of 
terms  of  years  in  right  of  their 
intestate  or  testator.  81 

Executor  of  a  lessee,  who  has  as- 
signed, is  liable  to  the  same  co- 
venants as  the  lessee.  277 

As  to  notice  to  quit,  they  stand  in 
the  situation  in  which  the  de- 
ceased would  have  stood.         161 

As  they  have  the  chattels  of  the  de- 
ceased, so  they  are  entitled  to  the 
evidences  concerning  them.    299 

Trees,  in  what  cases  in  the  nature  of 
a  chattel,  and  therefore  go  to  the 
executor  of  the  lessee,  and  in 
what  not.  ibid. 

Executor  or  administrator  of  the 
lord  is  entitled  to  fines  due  in  the 
lord's  time.  298 

The  executor,  &c.  of  tenant  in  fee 
shall  have  the  emblements,  if  such 
tenant  die  after  sowing  and  before 
severance.  232 

Executors  of  a  husband  seised  in 
right  of  his  wife  shall  have  the 
emblementi^y  in  what  case.       235 

Hops  are  emblements.  232 

The  executor  of  the  grantee  of  te- 
nant for  life  shall  not  have  the 
emblements,  in  what  case.      233 

Things  to  which  an  executor  is  not 
entitled.  299 

Administrators  and  executors  may 
grant  leases.  81 

One  of  two  executors  may  surrender 
an  estate  in  right  of  their  testa- 
tor. 133 
Lease  granted  by  a  special  adminis- 
trator, during  the  minority  of  an 
executor^  how  far  valid.  81 
S  s 
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Executors^  &c.  may  bring  debt  for 
arrearages  of  renl.  300 

Or  Ihey  may  distrain  for  it.      ibid. 
So,  those  of  tenant  for  life  may  bring 
an  action  on  the  case  for  a  pro- 
portionable part  of  the  rent  due. 

187 
The  benefit  of  a  covenant  or  obliga- 
tion goes  to  the  covenantee's  exe- 
cutor, &c.  in  what  case.  298 
The  executors,  &c.  of  a  bishop  les- 
see shall  have  the  residue  of  the 
lease.  299 
The  same  action  that  the  deceased 
might  have  had,  may  the  execu- 
tor, &c.  have  also.  SOO 
But  an  executor,  &c.  cannot  charge 
another  for  a  personal  wrong  done 
to  his  testator.                         301 
Where  lessee's  rent  is  assigned  by 
act  of  parliament,   his  executor 
becomes  liable  to  covenant  for 
rent,  in  what  case.           271.  272 
The  executor,  &c.  is  entitled  to  an 
action  of  covenant,  on  a  personal 
covenant  with  their  testator,  whe- 
ther named  or  not.         302.  SOS 
The  executor,  &c.  of  a  lessee  may 
have  covenant  for  the  renewal  of 
a  lease.                                    308 
Of  executor  charged  as  ter-tenant 
for  his  enjoyment   of  the  pre- 
mises,                                    ibid. 
The  executor  of  a  lessee  when  liable 
on  covenants  that  run  with   the 
land.                                278.  303 
When  charged  in  covenant  either 
as  executor  or  as  assignee.       303 
Upon  a  covenant  implied  an  action 
will  not  lie  against  him.        ibid. 
Distinction  as  to  heir  and  executor 
respecting  a  covenant  to  repair. 

302 
The  executor  or  administrator  may 
have  an  action  against  the  bailiff 
of  a  liberty  for  executing  a  Ji.fa, 
and  removing  goods  ofl*  premises 
l>efore  the  landlord  was  paid  a 
year's  rent.  480 

In  action  of  debt  or  covenant  for 
rent,  incurred  after  lessee's  death, 
his  executor  or  administrator  may 
be  charged  by  the  lessor  either  as 
such,  or  as  assignee.  338 

An  executor  may  have  replevin  for 
goods  taken  in  his  testator's  life- 
time. 488 


I 


Of  distress  and  avowry  by  ezecuton 
and  administrators.  487 

An  executor  in  what  cases  a  wit- 
ness. 413 

A  lease  pledged  with  a  third  party 
IS  assets  in  the  bands  of  an  ad- 
ministrator, 'who  may  redeem 
it.  299 

AdvaoDson. 

Advowson,  what.  103 

May  be  granted,  in  what  manner. 

Urid, 

Whether  it  be  the  object  of  a  de- 
mise, itid. 

Acceptance  of  an  advowson  by  the 
lessee  of  an  advowson  it  not  a 
surrender.  1S5 

Jgreeinenis. 

Rules  for  distinguishing  agn&nenH 
for  leases  from  leaseiu  8,  &c. 

When  equity  will  enforce  the  per- 
formance of  an  agreement  for  a 
lease,  and  when  not.  ^  23 

What  acts  amount  to  part  perform- 
ance of  an  agreement.  24 

Evidence  to  explain  an  agreement, 
in  what  cases  admitted,  and  in 
what  not.  24»  353 

A  letter  takes  a  parol  agreement  oat 
of  the  statute  of  frauds,  in  what 
case.  24 

Articles  of  agreement  may  be  recti- 
fied by  the  minutes.  25 

But  essential  additions  to  a  convey- 
ance cannot  bemade.  tML 

Money  paid  under  an  agreement 
not  performed  may  be  recovered 
on  a  count  for  money  had  and  n- 
ceived.  •  29 

In  what  cases  equity  will  not  relieve, 
where  the  agreement  cannot  be 
executed.  25 

Remedies  at  kno,  27 

By  action  of  covenant.  Md, 

By  action  of  assumpsit.  28 

Stamp  necessary  to  agreements. 

sa  31 

Where  a  note  in  writing  isj  expres- 
sing the  quantum  of  rent  or  the 
duration  of  the  term,  a  parol 
agreement  substantially  varying 
from  the  written  contract  is  in- 
admissible. 
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Even  though  for  want  of  a  stamp  or 
for  other  defect,  the  written  agree- 
ment u  inadmissible.  353 

But  it  is  otherwise  as  to  collateral 
matters.  ihid. 

Or  to  explain  an  instrument,     ibid. 

Or  to  prove  other  considerations 
than  those  expressed.  ibid* 

Or  where  a  written  memorandum 
being  drawn  up, another  day  is  ap- 
pointed to  sign  and  complete  the 
agreement.  353 

Of  agreements  for  lodgings.        173 

An  alien  may  occupy  under  an 
agreement  for  occupation  of  pre- 
misesy  though  he  cannot  under  a 
lease.  96 

See  Astumpsii,  and  Covenant. 

Alien. 

Who  are  aliens,  and  who  not.       97 

An  alien  cannot  maintain  an  eject- 
ment, nor  be  party  to  a  lease. 

96.369 

But  an  alien  may  occupy  under  an 
a^preement.  96 

And  acquire  a  settlement.  97 

Annuity. 

Is  an  incorporeal  hereditament.  105 
May  be  demised  by  way  of  assig;n- 
nient.  ibid. 

If  lessee  hold  an  estate  on  condition 
of  paying  an  annuity,  non-pay- 
ment of  such  annuity  is  a  breach 
of  covenant,  in  what  case.       246 

Antient  Demesne. 

May  be  pleaded  to  an  action   of 

ejectment.  401 

How  to  plead  it.  ibid. 

Apatffnents* 

See  Lodgings  and  Tenancy  for  a  less 
term  than  a  year. 

Appendant. 

Explanation  of  the  term.  22S 

The  lord  may  have  the  land  of  his 
tenant  common  appendant  to  his 
own  demesnes.  ibid. 

l^ctment  will  lie  for  common  ap- 
pendant. 371 


I  A  conduit  built  by  the  lessor  will 
pass  with  the  house,  being  quasi 
appendant  thereto,  in  what  case. 

100 

An  advowson  is  either  appendant  or 

in  gross.  102 

Apportionment. 

Apportionment,  what.  186 

Apportionment  of  rent,  regulations 
concerning.  187 

Rent  apportioned  between  the  exe- 
cutor and  remainder-man  of  te- 
nant in  tail,  in  what  case.       ibid. 

between  the  representative  and 

the  remainder-man.  189 

Case,  in  which  the  statute  11  6.  2. 
relative  to  apportionment  does  not 
apply.  ibidm 

Quit  rent  will  not  be  apportioned  as 
between  tenant  for  life  and  re- 
mainder-man. ibid. 

Where  lessee  accepts  a  new  lease 
of  part  of  the  land  demised,  the 
rent  shall  be  apportioned.      ibid. 

So,  in  case  of  a  reversion  granted  of 
part  of  the  land  leased.  ibid. 

So  where  land  and  a  flock  of  sheep 
were  demised,  in  what  case.  ibid. 

Lessee  may  be  sued  for  apportion* 
ment  of  rent,  in  what  cases.    190 

Appurtenant. 

Explanation  of  the  term.  228 

Common  appurtenant  is  claimable 
by  an  existing  grant  as  well  as  by 
prescription.  ibid. 

Appurtenances,^'       comprehend 
what.  100 


a 


Assets. 

See  Administrator  and  Executor,  and 
Heir. 

Assigpment. 

An  assignment,  what.  274 

Who  may  assign,  and  what  may  be 
assigned:  ibid. 

Registering  a  lease  is  not  registering 
an  assignment.  19 

A  lessee  cannot  assign  after  an  ac- 
tual ouster,  unless  be  hath  re-en- 
tered. 275 

The  Gonusee  of  a  statute  may  assign 

p  8  2 
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ihowgh  ousted  by  the  conusee  of  a 

prior  statute.  275 

A  power  coupled  with  an  interest 

may  be  assigned.  ibid. 

But  a  bare  power  is  not  assignable. 

ibid. 
Generally,  a  chose  in  action,  bare 
right  or  possibility,  are  not  assign- 
able, ibid. 
Of  assignment  by  a  patron.  71 
Of  the  assignment  of  offices,  104 
An  assignment  made  by  what  words. 

276 
The  proper  covenants  on  the  part  of 
the  assignor  and  assignee.       ibid. 
Of  covenants  not  to  assign.         258 
Such  a  covenant  is  not  implied  by  a 
contract  to  grant  a  lease  with  com- 
mon and  usual  covenants,      ibid. 
What  shall  be  good  as  an  under- 
lease, and  not  as  an  assignment.  259 
If  lessee  alien  without  licence,  equity 
will  not  relieve  him.  260 

An  assignee  is  liable  only  in  respect 
of  his  possession,  hi  what  case.  278 
But  under  an  absolute  assignment  of 
a  term,  he  is  liable  before  he  takes 
possession,  for  what  reason,  ibid. 
A  mortgagee  is  such  an  assignee. 

ibid. 
If  a  lessee  assign  more  than  his  term, 
it  is  good  pro  tanto,  and  he  does 
not  gain  a  tortious  reversion.  276 
Covenants  how  affected  by  an  as- 
signment, ibid. 
Of  the  operation  and  e£fect  of  the 
word  *'  assigns/'                    ibid. 
The  lessee  continues  always  liable, 
Botwitlistanding  any  at^signment. 

277 
So,  the  executor  or  administrator  of 
the  lessee  is  liable  to  the  grantee 
of  the  reversion  on  covenants  that 
run  with  the  land.  ibid. 

The  lessee's  executor  is  liable  to  co> 
venant  for  rent,  though  the  les- 
see's estate  be  discharged  by  act 
of  parliament.  ibid. 

K  the  lessee  assign  the  lease,  he  may 
assign  a  bond  for  the  performance 
of  covenants.  ibid. 

But  it  must  be  done  before  any  co- 
venant be  broken.  ibid. 
The  assignee  takes  subject  to  all  the 
equity  to  which  the  original  party 
was  subject.  ibid. 
He  is  bound,  therefore,  to  perform 


all  covenants  annexed  to  the  eu 
tate  or  for  the  benefit  of  it.  ibid. 
He  is  bound  by  covenants  that  run 
with  the  landy  though  he  be  not 
named  by  the  word  *'  assigns." 

256.  277,  &c.  477 
So,  if  it  be  a  lease  of  tithes.       2T9 
The  assignee    is    lial>le  in  equity 
though  the  privity  of  contract  be 
destroyed  at  law.  279.  454 

A  court  of  equity  refused  to  compel 
an  assignee  of  a  term  on  mort- 
gage todi>coverhisa8signment.  83 
If  a  mortgagor  and  mortgagee  make 
a  lease  in  which  the  covenants  for 
rent  and  repairs  are  only  with  the 
mortgagor  and  his  assigns,  the 
mortgagee's  assigns  cannot  maid- 
tain  an  action  for  the  breach  of 
such  covenants,  on  the  stat.  32 
H.  8.  c.  34.  ihid. 

The  assignee  of  part  of  the  thing 
demised  is  liable  to  an  action  of 
covenant.  !279 

But  he  is  not  liable  for  the  whole 
rent.  ibid. 

Yet  the  lessee  is  liable  for  the  whole 
rent,  though  he  assign  part  of  the 
premises.  ibid. 

If  the  assignee  assign  over,  he  is  not 
liable  to  an  action  of  covenant 
though  his  assignee  have  not  taken 
possession.  280 

Notice  of  an  assignment  over  need  net 
be  given  to  the  reversioner.     281 
The  assignee  in  liable  upon  a  cove- 
nant though  the  lease  expire,  in 
what  case.  t^td. 

The  assignee  is  not  liable  on  a  colla- 
teral covenant.  282 
The  assignee  i«  not  bound  by  a  co- 
venant not  to  assign  generally,  for 
'•  it  is  personal.  283 
Debt  and  covenant  against  an  as- 
signee, difference  between.     281 
An  assignee  by  estoppel  shall  not 
take  advantage  of  covenants,  in 
what  case.  283 
An  assignee  shall  not  have  an  action 
for  a  breach  Jbefore  his  own  time. 

284 
At  common  law,  the  grantee  or  as* 
8i|;nee  of  a  reversion  could  not 
take  advantage  of  a  condition  of 
re-entry.  285 

What  is  sufficient  tip  constitute  the 
possession  of  an  assignee.         339 
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Tbe  atsignee  of  part  of  the  estate  of 
the  reversion  may  take  advantage 
of  the  condition.  2S5 

But  not  the  grantee  of  part  of  the 
reversion.  ibid. 

Whoever  comes  in  by  act  of  the 
party  is  an  assignee  within  the 
statute.  ibid. 

But  such  as  come  in  merely  by  act 
of  law  shall  not  take  the  benefit  of 
the  statute.  ibid. 

The  grantee  shall  not  take  advantage 
of  a  condition  before  notice  to  the 
lessee.  ibid. 

But  he  may  of  a  covenant.        ibid. 

The  grantee  or  assignee  may  take 
advantage,  of  what  conditions. 

ibid. 

The  assignee  of  a  reversion  may 
bring  covenant  against  the  execu- 
tor of  the  lessee,  or  assignee  of 
the  term,  for  a  breach  committed 
after  assignment,  in  what  case. 

286 

Equity  will  not  compel  an  assignee 
of  a  mortgagee  to  repair  who 
never  entered,  though  he  is  liable 
at  law.  ibid. 

But  the  assignee  of  a  term  by  way 
of  mortgage,  is  liable  to  rent, 
though  he  never  occupy.        ibid. 

What  cannot  be  supported  as  an  as- 
signment, deemed  good  as  an 
under-lease.  287 

What  amounts  to  an  assignment. 

ibid. 

The  assignees  of  a  bankrupt  are  not 
liable  for  rent  unless  they  take 
possession.  294 

But  iutermeddling  with  the  manage- 
ment of  the  farm,  is  taking  pos- 
session, ibid. 

Neither  are  they  liable  for  arrears 
subsequent  to   the    bankruptcy. 

ibid. 

A  devisee  is  an  assignee  in  law,  and 
liable  to  covenants  that  run  with 
the  land.  297 

Intermediate  assignments  need  not 
be  set  out  in  covenant  against  an 
assignee.  330 

Though  the  plaintiff  be  himself  an 
assignee.  ibid. 

But  the  plaintiff  must  state  all  the 
intermediate  assignments,  down 
to  himself,  ibid. 

Yiet  where  be  shews  a  legal  assign- 


ment he  need  not  name  himself 
assignee.  448 

An  assignee  is  liable  jointly  with  the 
lessee,  for  debt  for  rent.  326 

The  assignee  of  a  les!»or  who  assigns 
the  rent  only  may  bring  debt  for 
the  arnears.  327 

The  grantee  of  a  reversion  cannot 
have  debt  against  a  lessee  who  has 
assigned  over.  ibid^ 

Otherwise,  if  the  lessee  assign  part 
only  of  the  land.  ibid* 

A  lessee  who  assigns  to  a  stranefer 
may  have  debt  for  the  rent.    328 

In  debt  for  rent  against  an  assignee^ 
the  venue  must  be  laid  where  the 
land  lies.  329 

So  also  if  debt  be  by  the  assignee 
of  the  lessor  against  the  lessee. 

ibid. 

But  it  is  otherwise  in  covenant  which 
is  transitory.  ibid. 

In  dtbt  for  rent  (as  in  covenant)  by 
the  assignee  of  the  reversion  a- 
gainst  the  lessee,  all  mesne  assign- 
ments must  be  set  forth.         330* 

In  an  action  of  debt  for  rent  incurred 
after  lessee's  death,  his  executor, 
&c.  may  be  charged  by  the  lessor, 
either  as  such,  or  as  assignee,  in 
what  case.  t^**'- 

So,  in  covenant  under  similar  cir- 
cumstances, ibid. 

An  assignee  cannot  distrain,  in  what 
case.  305 

Of  the  assignment  of  waste  (see  til. 
waste,)  522 

Of  the  assignment  of  a  replevin 
bond.  532 

AssumpsiL 

It  will  lie  for  recovery  of  damages, 
in  case  of  non -performance  of  an 
agreement.  28 

As  for  the  tenant's  neglect  to  repair. 

457 

Averments,  what  are  material  and 
what  are  not.  ibid. 

Asntmpsic  lies  also  for  rent,  where 
the  demise  is  not  by  deed.       351 

Of  the  action  by  an  executor  for 
rent  due  in  right  of  his  testator 
and  in  his  own  right.  356 

The  action  may  be  maintained  by  the 
grantee  of  an  annuity  afler  notice 
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to  the  tenant  of  a  recovery  in 
ejectment.  353 

But  an  action  for  use  and  occupa- 
tion and  an  ejectment  cannot  be 
applied  at  the  same  time.        S54 

The  defendant  is  liable  to  this  action 
wherever  he  enjoys  premises  as 
tenant  to  the  plaintiff  by  his  per- 
mission. 353 

The  defendant  cannot  controvert  the 
plaintiff's  title.  354 

But  he  may  give  evidence  to  explain 
the  holding.  ibid. 

Of  the  pleas  in  this  action.         657 

If  the  assignee  surrender  to  the 
original  lessor,  though  he  reserve 
a  sum  in  gross  annually  he  cannot 
distrain  for  that  or  the  original 
rent,  but  may  recover  the  sum  by 
assumpsit,  305 

This  action  may  be  brought  on  an 
agreement  to  assign  a  lease.      38 

Baron  is  not  liable  in  this  action  for 
the  occupation  of  bis  wife,  dum 
sola.  352 

This  action  will  not  lie  against  a  per- 
sonal representative  in  his  own 
right,  in  what  case.  302 

Will  lie  by  trustees  of  synagogue, 
against  occupiers  of  seats.      356 

tVbcn  brought  by  surviving  owner, 
what  must  be  alledged.  ibid. 

Attachment. 

An  attachment  for  costs  is  the  only 
remedy  against  a  tenant  who  re- 
fuses to  confess  lease,  &c.  in  eject- 
ment, afler  he  has  entered  into 
the  rule.  395.  418 

An  attachment  will  be  granted  a- 
gainst  parties  privy  to  an  altera- 
tion of  a  sheriil's  warrant  whereby 
goods  are   removed  wrongfully. 

483 

Attornment, , 

Rendered  now  unnecessary  in  al- 
most every  case.  150 

Avowry* 
Sec  Replevin* 

Authority. 

A  party  authorized  to  demise  by  in- 
denture must  make  the  leases  in 


the  name  and  style  of  his  princi- 
pal. 91 

The  proper  conclusion  of  leases 
made  pursuant  to  an  authority. 

92 

Ceremonies  requisite.  ibid. 

An  authority  only,  and  not  an  inter- 
est, how  given  by  devise.        ibid. 

A  special  agent  cannot  bind  his  prin- 
cipal beyond  his  authority,    ibid. 

An  authority  need  not  be  produced. 

ibid. 

Yet  a  power  ought  to  be  produced. 

93 

See  BailijBr. 

AxxktrcL 

An  award  (by  arbitrators)  will  give 
a  title  in  ejectment,  in  what  case. 

368 


Bailiffl 

Powers  vested  in  a  bailiff  as  to  leases^ 

&c.  93 

The  landlord's  bailiff  may  distrain. 

307 
Of  conusance  as  bailiS 
See  Replevin* 

Bankrupt. 

The  tenant's  liability  to  pay  rent 
subsists  though  he  become  bank- 
rupt. 247 

If  a  landlord  prove  his  debt  and  dis- 
claim any  security,  be  waives  his 
right  to  distrain,  for  rent  due  be- 
fore bankruptcy.  293 

If  his  debt  by  delay  become  stale,  he 
is  considered  but  a  common  cre- 
ditor, ibid. 

The  assignees  are  not  entitled  to  a 
covenant  for  the  renewal  of  a 
lease.  294 

A  covenant  in  a  lease  that  it  shall  be 
void  on  a  commission  of  bankrupt 
issuing  is  good.  263 

But  they  may  assign  a  lease  though 
it  contain  a  covenant  that  the 
lessee,  &c.  shall  not  assign.      261 

The  assignees  of  a  bankrupt  may 
maintain  ejectment  for  a  term 
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of  years  or  for  lands  which  be- 
longed to  the  bankrupt.  368 

The  sale  of  a  bankrupt's  estate  bars 
an  intail,  in  what  case.         ibid. 

Bankruptcy  is  not  a  plea  in  bar  to  an 
action  for  mesne  profits^         430 

Of  costs  where  the  defendant  be- 
came a  bankrupt,  after  a  recovery 
in  ejectment,  and  before  nn  action 
for  mesne  profits.  ibid. 

A  bond  to  save  plaintiff  harmless 
against  covenants  of  lease,  as- 
signed by  him  to  obligee,  may 
be  recovered  on  though  obligee 
be  bankrupt,  if  payment  be  not 
made  before  bankruptcy.       296 

4 

Baron» 

The  husband  has  an  absolute  power 
over  his  wife's  chattels,  and  may 
dispose  of  them  in  his  life-time. 

288.  289 

He  may  make  a  lease  to  commence 
after  her  death,  77 

But  if  he  dispose  not  of  them,  her 
chattels  real  survive  to  her.     288 

He  cannot  devise  chattels  in  right  of 
his  wife.  ibid. 

A  term  in  right  of  his  wife  is  ex- 
tendible for  the  debts  of  the  hus- 
band, and  is  liable  to  other  legal 
dispositions.  389 

What  shall  be  a  disposition  of  a 
term  in  right  of  his  wife. 

75.  389 

He  may  sell  a  term  of  years  in  her 
iright,  as  executrix  of  her  former 
husband.  77 

But  he  cannot  grant  a  rent,  &c.  out 
of  the  term,  so  as  to  bind  the 
wife  surviving.  289 

Nor  can  he  grant  the  herbage,  ibidi 

So,  he  will  be  restrained  from  sell- 
ing a  term  in  her  right,  after  a 
divorce  a  tnensd  et  thoro.        ibid. 

Where  the  cause  of  action  will  sur- 
vive to  the  wife,  the  husband 
should  join.  292 

In  other  cases  also,  it  is  adviseable 
to  join.  ibid. 

The  wife  must  join  in  an  ejectment, 
in  what  case.  290 

If  disseised  of  her  land,  he  must  join 
with  her  for  the  recovery  of  it. 

291 


He  is  liable  for  use  and  occupa- 
tion of  premises  by  his  feme 
covert,  96 

But  not  in  action  of  use  and  occu- 
pation, for  occupation  of  feme, 
dum  sola.  352 

Of  leases  made  by  the  husband  and 
wife  jointly.  290 

Where  lease  was  to  the  wife,  dum 
sola,  payment  must  be  to  the 
husband.  292 

In  case  of  covenant  to  repair,  or  for 
further  assurance,  how  the  hus- 
band must  proceed.        291.  292 

Husband  compellable  to  produce  his 
feme  covert,  in  what  case.      1 11  - 

He  may  surrender  an  estate  in  right 
of  his  wife,  alone,  or  with  her. 

134 

But,  if  she  be  tenant  in  dower,  &c. 
the  surrender  is  good  for  his  life 
only.  4  ibid* 

His  surrender  not  good,  in  what 
case.  ibid. 

The  husband  or  his  executors  shall 
have  the  emblements,  though  the 
land  be  his  wife's,  if  she  die  be- 
fore severance.  235 

Bui,  if  they  be  joint-tenants,  she 
shall  have  it  by  survivorship,  ibid. 

Husband  shall  have  emblements, 
though   divorced,  in  what  case. 

S33 

Of  emblements,  if  she  be  endowed 
of  lands  sown.  236 

An  avowry  by  husband  and  wife,  for 
rent  due  to  the  wife  alone  before 
coverture,  was  held  good.       509 

So,  an  avowry  by  him  alone  is  good, 
if  it  appear  that  he  had  a  right  to 
distrain.  ibid. 

Avowry  in  the  name  of  himself  and 
wife,  in  what  case  necessary,  ibid. 

Bpnd* 

A  bond  for  non  -  performance  of 
covenants  is  forfeited,  in  what 
case.  240 

All  bonds  or  covenapts,  tending  to 
frustrate  the  provisions  of  the  stat. 
13  &  18  Eiiz.  shall  be  void.      69 

A  bond,  accepted  by  the  landlord 

for  rent,  does  not  extinguish  it, 

for  the  rent  is  higher.  527 

I  But  a  judgment,  obtained  upon  such 
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bond,  is  an  extinguishment  of  the 
rent.  527 

See  Covenant,  Debt,   Efeciment,  Re^ 
plevin,  ifc. 

Breach. 
See  AMumpnt,  Covenant,  Debt,  &c. 

Building'Leases. 

Equity  will  decree  specific  perform- 
ance of  an  agreement  to  build. 

25 
But  not  of  a  general  covenant  to  ex- 
pend money  in  building.        ibid. 
Nor,  on  a  covenant  to  repair,    ibid. 
But  chancery  will  decree  building- 
leases  for  the  benefit  of  an  infant. 

79 


Case* 

Tresspass  on  the  case  will  lie  for  nui- 
sances to  the  injury  of  the  lessor's 
reversion.  475,  &c. 

See  Replevin. 

So,  an  action  on  the  case  in  the 
nature  of  waste  will  also  lie  for 
waste,  committed  on  the  premises 
demised.  471 

So  this  action  will  lie  for  a  nuisance 
to  the  habitation  of  another,  &c. 

475 

If  a  nuisance  be  detrimental  to  the 
inheritance,  the  reversioner  shall 
have  an  action  on  the  case,     477 

This  action  lies  against  the  contiou- 
ator,  as  wtU  as  the  originalerector 
of  a  nuisance.  ibid. 

As  against  the  assignee  of  B.  for  con- 
tinuing the  stopping  of  lights. 

ibid. 

Of  the  declaration  in  an  action  on 
the  cai^e  for  a  nuisance.         ibid. 

Of  the  pleas  in  an  action  on  the  case 
for  a  nuisance.  478 

In  an  action  on  the  case  for  rescue 
of  a  distress,  plaintiff  must  state 
what.  539 

See  Distress,  Possession,  Replevin, 
Reversion,  Sheriff,  ^c. 


Cestui  que  Vie* 
Sec  Life  Estate,  for 

Chattel. 
See  Administrators,  ^c. 


Church. 

Of  the  liability  to  repair  churcbe«^ 
and   the  right  to  pews  therein. 

539 

A  rector  may  cut  down  timber  for 
the  repair  of  the  parsonage-bouse, 
or  chancel,  &c.  329 

Ejectment  will  lie  for  a  church,  or  a 
chapel,  which  must  however  be 
demanded  by  the  name  of  a  mes- 
suage. 372.  376 

The  action  will  also  lie  for  *'  a  place 
called  the  vestry  in  D."  373 


Churchwardens. 


See  Overseers. 


Close. 


Ejectment  will  not  lie  for  a  close. 

372 
Nor  for  part  of  a  close.  ibid. 

But,  for  a  close  called  D.  and  speci- 
fying its  contents,  held  g^ood.  373 

Common. 

A  right  of  common  is  an  incorporeal 
hereditament.  103 

Of  the  riu;ht  to  demise  part  of  the 
waste  or  common  of  a  manor,  and 
the  application  of  the  net-rent. 

ibid. 

Right  of  common  subsists,  notwith- 
standing part  of  a  waste  be  con- 
veyed by  the  lord.  ibid. 

Common  of  pasture  is  demiseable. 

ibid„ 

Of  common  of  estovers.  227 

A  commoner  cannot  abate  trees 
planted  by  the  lord  on  a  common, 
though  a  sufficiency  be  not  left, 

231 

His  remedy  is  by  action.  232 

But  if  they  be  planted  so  as  to  de* 
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stroy  the  common,  he  may  abate 
them*  231 

The  di9tiTiction  in  such  cases,    ibid. 

An  ejectment  will  lie  for  common 
appendant  or  appurtenant.     372 

But  for  common  j>er  cause  de  vtct- 
nagc,  it  will  not  lie.  ibid. 

A  right  of  common  cannot  be  given 
in  evidence  under  the  general 
issue  in  tres^yass  quare  clausum 
fregit.  529 

6ee,  Ettovers,  Appendant,  AppurtC' 
nant,  ^c. 

Condition, 

A  condition,  what.  243 

How  created,  and  interpreted,  ibid. 

Of  conditions  precedent,  and  sub- 
sequent, ibid, 

A  comlition  and  a  proviso  are  syno- 
nymous terms.  ibid, 

Coiidiiions  and  covenants  differ 
much.  ibid, 

A  proviso  with  no  penalty  annexed 
is  a  condition.  ibid. 

If  a  penalty  be  annexed  it  is  a  cove- 
nant, ibid. 

A  condition  may  be  annexed,  to 
what  estate.  ibid. 

To  take  advantage  of  a  condition, 
where  the  party  may  enter,  he 
must  enter.  271 

If  he  cannot  enter,  he  must  make 
claim.  ibid. 

He  who  enters  for  a  condition  broken 
shall  be  seised  in  his  first  estate. 

ibid. 

Acceptance  of  rent  by  lessor,  aOer 
condition  broken,  will  bar  his 
entry,  in  what  C3«e.  259 

A  condition  not  to  assign,  not  broken 
by  an  involuntary  act  of  the  lessee, 
in  what  case.  262 

Of  the  condition  for  re-entry  on 
non-payment  of  rent.     265,  &c. 

The  party  bound  to  perform  a  con- 
dition is  not  obliged  to  go  to  any 
other  than  the  place  apoointed. 

'267 

Nor  is  the  party  receiving  bound  to 
accept  performance  elsewhere. 

ibid. 

Though  acceptance  at  another  place 
will  be  good.  ibid. 

See  Acceptance,  Covenant,  Ejectment, 
Entry,  and  Re-entry,  Forfeiture,  frc. 


Conjlrmaiion. 

What  acts  amounts  to  a  confirmation 
of  a  voidable  lease.  35 

Of  confirmation  as  to  tenanU  in  Uil 
and  their  issue.  ibid, 

A  lease  granted  by  way  of  confirma- 
tion does  not  require  livery  of 
seisin.  109 

See  Acceptance,  8fc, 

Conusance, 
See  Replevin, 

Conusee, 
See  Execution* 

Coparceners* 

They  are  on  the  same  footing  a» 
joint-tenants.  89 

They  have  but  one  freehold.      381 

But  in  respect  to  their  disposing 
power,  they  have  separate  rights. 

tbid. 

One  cannot  maintain  waste  on  the 
statute  of  Westminster  against  the 
other.  463 

But  as  they  make  but  one  heir,  they 
must  join  in  an  avowry  for  rent. 

506 

In  ejectments  by  co-parceners,  the 
possession  of  one  is  the  possession 
of  the  other,  so  as  to  prevent  the 
statute  of  limitations  running 
against  either  of  them.  365 

Whether  co-parceners  can  join  in  a 
lease  for  the  purpose  of  bringing 
an  ejectment.       .  381 

The  usual  mode  of  making  a  lease 
for  such  purpose.  ibid. 

See  Partition. 

CopyJtolders* 

A  copyholder  may  maintain  eject- 
ment. 370 

Proof  necessary  by  copyholder  in 
ejectment.  ibid. 

Copyholder's  power  of  leasing. 

85,  &c. 

Lessee  of  a  copyholder,  with  licence 
ma}'  assign  or  underlet.  86 

A  copyholder  in  fee  extinguishes  his 
copyhold  by  taking  a  lease  for 
years  of  it.  135 
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But  hifl  copyhold  w  only  suspended 

by  a  lease  of  the  manor.         135 

Every  one  having  lawful  interest  in  a 

manor  may  grant  copyholds^  in 

what  case.  88 

Therefore  a  steward^  &c.  may  grant. 

ibid. 

But  a  tenant  at  wHl  cannot.       ibid. 

Admittance   after   forfeiture,  is  a 

waiver.  ibid, 

A  complete  title  does  not  vest  in  a 

surrenderee  till  admitUnce.    371 

So  that  the  heir  of  the  surrenderer 

may  till  then  bring  an  qectment. 

ibid, 
Bui  if  a  surrender  be  made,  the  ad- 
mittance shall  relate  to  that  time. 

ibid. 
Where  lord  granted  reversion  to  B. 
for  life,  immediately  after  death 
of  A.,  B.  might,  on  A.'i  death,, 
maintain  ejectment  without  ad- 
mittance. 370 
It  fs  a  good  custom  that  copyholders 
shall   have  the   loppings  of  pol- 
lingers.                                    229 
Tlie  lord  cannot,  in  such  case,  cut 
the  trees  down.                      ibid. 
So,  a  copyholder  may,  by  the  com- 
mon law,  cut  ofFthe  under  boughs, 
though  not  the  top  boughs,  ibid. 
But  a  copyholder  has  only  a  pos- 
sessory property  in  timber  trees. 

230 
If  severed  therefore  they  belong  to 
the  lord.  ibid. 

Of  a  right  for  a  copyholder  to  cut 
down  trees  by  custom.  ibid. 

Every  copyholder  may  of  common 
right  take  the  necessary  estovers 
or  botes*  ibid. 

But  to  enable  him  to  take  them  on 
other  lands,  a  special  custom  must 
be  shewn.  ibid. 

A  copyholder  may  bring  trespass 
againfet  the  lord  if  he  cut  down  so 
many  trees  as  cot  to  leave  suffi- 
cient estovers.  2^1 

See  Admittance,  Common,  Custom^ 
Ejectment,  Foffeiturc,  TVespais, 
Waste. 


Corporations. 

Their  acta  must  be  by  deed,  in  wh^t 
cases.  63 


Of  a  corporation  aggregate,  lessor  of 
the  plaintiff  in  ejectment.         369 

Of  a  corporation  sole  brioging  an 
ejectment.  ibid. 

See    Deed,    EccleMiaMieai    Penons, 
l^ctment,  Sfc, 

Com. 
See  EmbUmcats,  Gleaning,  Rau, 

Corrodiei \0S 

Costs, 

See  under  the  titles  of  the  respective 
actions, 

CaoenatU* 

Difference  between  covenants  an^ 
conditions.  242 

A  covenant  is  either  in  law  or  deed, 
implied  or  expressed.  2SS 

An  implied  covenant,  what.       ibid. 

Of  an  implied  covenant  for  quiet 
enjoyment.  ibid. 

A  covenant  is  implied  that  lessor  will 
use  the  land  in  a  hnsbandmanlike 
manner.  i^d. 

So,  in  case  of  a  bouse,  that  the  te- 
nant shall  keep  it  in  repair.    239 

Whether  one  who  has  an  upper- 
room  must  repair  the  roof,  or  one 
having  a  ground-floor  must  repair 
the  foun&tion.  ^id, 

A  covenant  is  implied  that  lessee 
shall  pay  his  rent.  240 

Except  a  fine  or  other  consideratioa 
were  given  for  the  term.        iHd, 

Implied  covenants  are  inherent,  or 
appertain  to  the  land.  ibid* 

An  implied  covenant  is  controukd 
within  the  limits  of  an  express 
one.  ibiim 

Covenant  by  A,  to  supply  B.  with 
lime  to  repair  his  house,  &c.  is  an 
implied  covenant  that  AL,  will 
bum  lime  for  such  purpose.  241 

An  express  covenant,  what.       ibid* 

Covenants  are  either  real  or  personal. 

ihid. 

Covenants  real  run  with  the  land, 
and  bind  accordingly.  ibid* 

Covenants  personal  regard  some  in- 
dividual whom  it  benefits,  or 
charges*  s^^ 
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Of  the  construction  of  covenants. 

342 

Of  an  express  covenant  for  quiet 
enjoyment.  244 

Action  lies  for  breach  of  covenant  by 
assignee  of  a  term  against  lessee, 
for  quiet  enjoyment  when  evicted 
by  lessor  for  a  breach  of  covenant 
by  lessee.  456 

Of  the  covenant  for  payment  of  rent. 

247 

Of  the  covenant  to  pay  taxes.    249 

Of  the  covenant  to  cultivate  land. 

251 

Of  an  express  covenant  to  repair. 

252 

Defendant  becoming  co-tenant  with 
plaintiff)  after  breach  of  covenant 
to  repair,  no  answer  to  an  action 
on  such  covenant.  455 

Of  a  covenant  against  accidental  fire. 

254 

Of  a  covenant  to  reside  upon  the 
premises.  256 

Of  a  covenant  not  to  permit  trades 
to  be  carried  on.  257 

Of  the  covenant  not  to  assign.    258 

Proving  defendant  a  stranger  in  pos- 
session, not  sufficient  in  ejectment 
u)Km  a  covenant  not  to  assign.  263 

Of  a  covenant  for  forfeiture,  called 
nomine  pcnut.  248 

Of  a  covenant  to  surrender  land  for 
the  purpose  of  building.         258 

Of  the  covenant  to  insure.  263 

A  covenant  is  sometimes  inserted 
for  payment  of  a  fine  on  renewal 
of  the  lease.  248 

Of  a  covenant  for  the  renewal  of  a 
lease.  139 

A  covenant,  how  afilected  by  an  act 
of  parliament.  271 

Covenants  in  general  and  covenants 
secured  by  a  penalty^  difiference 
between.  272 

A  covenant  may  be  dividable  and 
follow  the  land.  279 

The  lessee  is  entitled  to  emblements 
under  the  lessor^s  covenant,  in 
what  case.  234 

A  covenant  to  stand  seised  is  evi- 
dence of  the  usual  manner  of  de- 
mising. 46 
A  covenant  by  the  lessor  that  the 
lessee  may  cut  down  trees,  is 
pleadable  to  an  action  for  waste. 

467 


All  covenants  or  bonds  tending  to 
frustrate  the  stats.  13  &  18  Eliz. 
shall  be  void.  69 

The  covenants  incident  to  a  rever- 
sionary interest  are  merged,  in 
what  case.  273,  274 

Covenants,  how  affected  by  an  as- 
signment. 274 

Covenants  that  run  with  the  land 
extend  to  the  assigns  of  the  les- 
see, though  "  assigns''  be  omitted. 

278 

Covenant  to  supply  premises  with 
water  runs  with  the  land.       455 

A  covenant  relating  to  a  way  goes 
with  the  thing  demised  and  binds 
the  assignee.  281 

The  grantee,  under  slat.  32  H.  8. 
c.  34.  may  take  advantage  of  a 
covenant  without  notice  to  the 
lessee.  285 

Of  the  extent  to  which  an  assignee 
may  take  advantage  of  a  covenant 
under  that  act,  see  Assignment, 

Of  the  Action  of  Covenant. 

The  covenantor  is  liable  if  he  have 
sealed  the  deed  of  demise,  though 
the  covenantee  have  not  sealed  it. 

337 

The  proper  mode  of  declaring  in 
covenant,  what  is.  340 

The  effect  of  two  joint  lessees  sealing 
a  counterpart,  and  the  other  agree- 
ing to  the  lease.  443 

In  covenant  the  plaintiff  may  assign 
as  many  breaches  as  he  will.  451 

As  to  joint  and  several  covenants. 

448,449 

Of  the  action  of  covenant  for  rent, 
mode  of  declaring,  &c.     337,  &c. 

Of  the  pleas  to  covenant  for  rent. 

343 

Money  may  be  paid  into  Court  in 
an  action  of  covenant  for  rent* 

347 

Of  the  verdict  and  judgment,    ibid. 

Of  the  action  for  breach  of  other 
covenants.  443 

A  covenant  to  repair  afler  three 
months'  notice,  and  to  leave  the 
premises  in  repair  at  the  end  of 
the  term  are  distinct  clauses. 

444.445 

Covenant  well  lies  for  a  thing  which 
lessee  aeriees  to  let  the  lessor  have 
out  of  £e  demised  premises.  446 
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A  copyholder  is  withiD  stat.  82  H.  8. 
c.  34.  wherefore  the  surrenderee 
of  the  assignee  of  the  reversion 
may  maintain  covenant  for  non- 
repair against  the  original  lessee 
of  a  copyholder  in  fee,  in  what 
case.  446 

On  a  breach  that  the  house  was  not 
in  repair,  an  agreement  of  the 
lessor  pleaded  in  satisfaction  is 
bad,  in  what  case.  452 

So,  on  breach  for  not  pulling  down 
part  of  a  certain  house,  repair  of 
other  parts  of  the  premises  at  the 
lessor's  request,  pleaded  in  satis- 
faction, is  bad.  455,  456 

What  is  a  breach  of  a  covenant  to 
leave  all  the  timber  at  the  end  of 
the  term.  ibid. 

Of  relief  by  bill  in  equity.  456 

Custom. 

See  Copxfholda^s,  Emblements,  Esto^ 
vers.  Notice,  &c.. 


Damages. 

See  under  the  titles  qf  the  respective 
actions. 

Damage-Peasant* 

Cattle  damage-feasant  may  be  dis- 
trained till  amends  be  made.  312 

Which  ground  of  distress  is  on  the 
principle  of  the  law  of  recom- 
pense. 538 

Or  the  party  injured  may  have  an 
action  of  trespass  for  the  damage 
done.  ibid. 

Which  latter  remedy  is  preferable  if 
the  cattle  have  done  more  damage 
than  they  are  worth.  ibid^ 

Por  damage-feasant,  distress  may  be 
made  in  the  night,  for  what  rea- 
son. 539 

Sec  Distress,  Replevin,  Trespass,  &c. 


Death, 

See    Administrator    aud    Executor, 
Debt,  Devisee,  Heir,  Notice,  &c. 


Debt. 

An  action  of  debt  lies  for  rent  when 
the  lease  is  by  deed.  325 

So,  it  lies  where  the  lease  b  bj  vri- 
ting  without  deed,  or  by  parol  de- 
mise. 347 

Action  of  debt  will  lie  for  tithes,  in 
what  case.  103 

Qf  Debt  for  rent  on  a  lease  hy  deed. 

325 

Debt  will  lie  in  the  debet  tt  dctnef 
against  the  assignee  of  one  of  two 
lessees  and  the  executrix  of  ibe 
other  deceased  for  the  wbde  rent. 

3^ 

So,  against  the  lessee  and  bis  u* 
signee  joint  action  will  lie.    tW. 

For  the  lessee  is  liable  to  debt  for 
rent  notwithstanding  hb  aaei^ 
mentp  ihii. 

Except  the  lessor  accept  the  assignee 
as  his  tenant.  tfti^ 

What  amounts  to  an  acceptance. 

327 

But  the  assignee  is  l\ab\e  only  while 
in  possession  and  for  hb  enjoy- 
ment t^irf- 

Debt  and  covenant  against  an  as- 
signee, the  diflference  between.  281 

The  assignee  of  a  lessor  who  assigns 
his  rent  only  may  maintain  debt 
for  the  arrears.  327 

But  a  lessor  who  grants  a  rcTerwoii 
cannot  have  the  action.        i^- 

In  such  case  the  crantee  m  entitled 
to  debt  for  the  rent.  «««• 

But  the  grantee  even  cannot  hare 
debt  if  the  lessee  have  assigned 
over,  for  the  privity  of  esUie  is 
gone.  ^^^ 

Otherwise  if  the  leasee  assign  part 
only  of  the  land  demised,  io  which 
case  he  is  liable  for  the  whole  rent. 

ibid. 

A  devisee  may  maintain  debt  for  bis 

share  of  the  rent.  «^^- 

A  lessee,  who  re«deniises  bis  term  to 

his  lessor,  surrender?,  thoogb  he 

reserve  a  rent,  and  cannot  haw 

debt  for  rent  against  hb  tew'^ 

executor,  but  murt  seek  relief  in 

equity.  ^28 

Otherwise  if  he  assign  hb  whole  tenn 

to  a  stranger.  «^*' 

So,  if  he  assign  and  reserve  the  rent 

to  himself,  though  not  properly  a 
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rent,  it  partake*  of  its  nature,  and  I  If  the  declaration  be  "  quod  cutn  de- 


debt  lies  for  it.  328 

The  action  does  not  lie  on  an  ex- 
pired lease.  ibid. 
If  the  lease  become  void  on  non- 
paymentidebt  maybe  brought  for 
the  arrears.  ibid. 
In  declaring  in  debt  for  rent  on  a 
demise  by  deed,  entry,  and  occu- 
pation need  not  be  s«t  forth,    ibid. 
But  vide  330 
If  rent  be   reserved  quarterly,  or 
half-yearly,  each  gale  is  a  distinct 
debt.  329 
In  declaring  for  which  the  plaintiff 
need  not  shew  how  the  former 
quarter,  &c.  was  satisfied.      ibid» 
Bui  if  he  declare  for  part  of  the  gale 
of  rent  he  must  shew  how  the  re- 
mainder was  satisfied.            ibid. 
Wherever  rent  is  reserved  quarterly 
or   half-yearly,    the    declaration 
should  state  when  it  was  due. 

ibid. 
The  action  will  not  lie  for  half  a 
year's  rent,  if  the  rent  be  reserved 
annually.  ibid. 

Of  the  action  against  the  lessee's  de- 
visee, ibid. 
If  the  plaintiff  undertake  to  recite  a 
lease,  any  misrecital  is  fatal,  in 
what  case.  ibid. 
The  plaintiff  must  shew  by   what 
authority  the  lease  was  made,  in 
what  case.  329 
Tlie  venue  is  \oti\,  in  what  cases. 

ibid. 
In  wbc^  cases  it  is  transitory. 

329.  331 
Of  the  action  against  an  executor  or 
administrator.  329.330 

In  debt  by  the  assignee  of  the  re- 
version against  the  lessee  for  rent, 
all  mesne  assignments  must  be  set 
forth.  330 

But  in  debt,  as  in  covenant,  for  rent 
by  the  lessor  or  his  heir  against  an 
assignee,  the  plaintifFneed  not  set 


misisKt*'  it  is  sufficient.  331 

Of  the  pleas  to  debt  for  rent  on  a 
demise  by  deed.  21 

Of  the  plea  of  nil  debet.  33 1 

Of  the  plea  of  nil  habuit  in  tene^ 
mentis.  332 

Of  the  plea  of  nan  est  factum.  33$ 
Of  the  plea  of  reins  in  arrear.  ibid. 
Of  the  plea  of  tender.  3S4 

Of  the  plea  of  entry  and  eviction. 

ibid. 
Of  the  plea  of  infancy.  336 

Of  set-ofF.  ibid. 

Of  the  statute  of  limitations,     ibid. 
Of  release.  336 

Of  the  verdict.  336.  337 

The  plaintiff  may  have  judgment 
against  the  survivor  of  two  de- 
fendants, if  one  die.  337 
Of  debt  for  use  and  occupation,    347 
Debt  will  lie  for  use  ana  occupation 
generally,   without  setting   forth 
the  particulars  of  the  demise.  349 
But  if  the  particulars  be  alleged, 
they  must  be  proved.  350 
Of  the  pleas  to  debt  for  use  and  oc- 
cupation,                               ibid. 
Non  detnisit  is  the  proper  plea.  ibid. 
Entry  and  eviction  is  a  good  plea  to 
this  action,  but  they  must  be  tor- 
tious,                                     ibid. 
Where  to  debt  for  rent  on  the  de- 
mise of  three  rooms,  plea  that  the 
plaintiff  demised  three  rooms  and 
another,  and  that  he  entered  into 
the  said  other  rooin,  it  was  held 
bad,  because  he  did  not  traverse 
the  demise  of  the  three  rooms 
only.  351 
Whether  infancy  be  a  good  plea.  ib. 
A  set  off  may  be  pleaded.          ibid. 
So,  a  tender  and  refusal.            ibid. 
So,  a  release.                               ibid. 
The  statute  of  limitations,  also  is  a 
good  plea.                              ibid. 
Such  plea  must  conclude  with  a  veri- 
fication,                                 ibid. 


out  all  mesne  assignments  down  I  In  debt  on  a  simple  contract,  as  this 
to  defendant.  ibid.         is,  the  plaintiff  may  recover  less 


He  only  need  set  forth  the  original 
demise  to  the  lessee.  ibid. 

Proof  of  possession  and  occupation 
will  be  sufficient  to  charge  the 
defendant.  ibid. 

Tlie  lease  must  be  proved  by  the 
subscribing  witness.  13 


than  demanded  by  his  writ.  ibid. 

Of  debt  on  bond  for  the  peiformance 
of  covenants.  337 

The  defendant  cannot  plead  nil  debet 
to  this  action,  for  a  bond  acknow- 
ledges an  absolute  debt.  331 

A  bond  for  the  performance  of  co- 
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veiMnts  ia  forfeited  by  breadi  of 
a  covenant  in  law.  835 

See  Adminisiraiors  and  Exccuion» 
Acceptance^  Augment,  Bond, 
Contract,  Covenant,  Estoppel,  ifc. 

Declaration. 

See  Pleading,  and  under  the  titles  qf 
the  respective  actions. 

Deed. 

See  Covenant,  Debt,  Deiivety,  Estop- 
pel, Indenture,  Lease,  Seal^  Stamps. 


Delivery, 

Delivery  of  the  lease  by  the  parties 
or  their  attomies  is  requisite  to 
make  it  valid.  13 

Every  deed  is  intended  to  be  deli- 
vered on  the  day  it  bears  date. 

If  the  date  be  false  or  impossible,  | 
the  delivery  ascertains  the  time. 

Delivery,  though  essential  to  a  deed, 
is  never  averred.  444 

See  Years. 


Demand, 

Sec  Condition,  Covenant,  Distress, 
Ejectment,  Entry,  Forfeiture,  No^ 
tice,  Sfc. 

Demise-Parol. 
See  Parol  Demise. 

Denizen.  97 

Departttre. 
See  Replevin. 

Detainer^  Forcible. 
•See  Forcible  Detainer. 

Determination. 
See  Contract,  Emblements,  Years,  ifc. 

Detfostttvit. 
See  Administrators,  Ijfc. 


A  man  may  devise  all  his  hni^tb 
nements,  and  hereditamcDts,  r^ 
versions  and  remainders.     i§? 
So,  be  may  devise  a  rent.       M. 
So,  an  interest  though  it  be  in  cdi- 
tingency.  M 

A  devisee  is  an  assignee  in  lav,ii)d 
is  liable  to  what  covenanti.  ikii 
So,  he  may  maintain  coveoaoi,  ra 
wbat  cases.  t^. 

He  is  in  the  same  situation  as  an  or- 
dinary assignee.  iki 
A  devise  to  a  person  as  guardiaii, 
^'  to  receive  and  let''  gives  him  ao 
*  authority  only,  and  not  an  interest 

81 
A  devisee  may  distrain  for  reot  if 
the  land  be  cbaiged  with  a  dis- 
tress. SOS 
In  debt  for  rent  against  the  leasee's 
devisee,  the  pbaDtiff  must  shew 
wbsL                                     339 
The  devisee  of  a  term  of  yean  may 
maintain  qectment  to  recover  the 
term  demised.                      967 
He  must  shew  what.               ibid. 
But  the  devisee  of  a  freehold  maj 
maintain  aectment  immediateij. 

368 

Dignities. 

Dignities   cannot  be  granted  for 
years.  105 

Disclaimer. 

See    Forfeiture,  Notice,  Rtfkm, 
Trespass. 

Disposition. 

See  Baron,  Feme^Cooert,  Ift. 

Distress. 

A  Distress,  what.  ^ 

Of  this  remedy  for  rent        ^^ 
Rent  reserved    inunediaidy  «  a 
lease  to  commence  injuturo  may 
be  dislrained  for,  ^'^^ 

Who  may  distrain.  805 

Arrearages  of  rent  cannot  be  dis- 
trained for,  if  the  rent  be  gnntoi 
over.  306 

One  joint  tenant  may  distraiD  a]ooe. 

ikil 

A  tenant  in  common  may  distfun 
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after  notice  to  the  tenant  not  to 
pay  the  whole  rent  to  his  com- 
panion. 306 

An  annuitant  may  distrain  for  rent, 
though  the  term  be  vested  in  him- 
self to  secure  the  payment.     507 

The  legal  title  to  the  rent  being  in 
a  mortgagee,  he  may  distrain,  in 
what  case.  306 

A  corporation  may  appoint  a  bailiff 
to  distrain  without  deed.  63 

A  receiver  appointed  by  the  Court 
of  Chancery  may  distrain,  in 
what  case.  306 

He  must  distrain  in  the  name  of  the 
party  having  the  right  to  distrain. 

ibid. 

One  may  distrain  cattle  without  any 
express  authority,  and  the  subse- 
quent assent  shall  be  retrospec- 
tive. 306 

What  things  are  distrainable.      308 

Grain  distrained  must  be  taken  to  a 
bam  either  on  the  premises,  or  as 
near  as  may  be.  ibid. 

It  must  also  be  appraised,  and,  ibid. 

Notice  given  to  the  tenant.         309 

Who  may  tender  the  rent  and  costs. 

ibid. 

Growing  com  sold  under  fi.  fa. 
cannot  be  distrained,  unless  left 
on  ground  afler  it  is  ripe.        309 

Tools  cannot  be  distrained.  310 

Nor  implements  of  husbandry,  ibid. 

Nor  beasts  of  the  plough,  or  sheep, 
except  for  damage-feasant.    ibid, 

Seciu,  if  they  be  not  in  use,  or  any 
other  distress  cannot  be  had.  ibid. 

But  they  are  not  exempt  from  dis- 
tress m  the  case  of  poors-rates. 

311 

Fixtures  cannot  be  distrained.    313 

Nor  can  any  thing  savouring  of  the 
realty.  ibid. 

A  temporary  removal  will  not  de- 
stroy the  privilege.  ibid. 

Therefore  a  smiths  anvil,  or  a  mill- 
stone is  not  distrainable.  314 

The  rule  exempting  tools,  Sfc.  only 
applies  to  distress  for  rent.      311 

All  things  on  the  premises  are  liable 
to  a  distress  for  rent.  ibid. 

Exceot  they  belong  to  third  persons 
and  are  connected  with  trade,  ib. 

A  chariot  standing  at  a  livery  stable 
is  liable  to  distress.  ibid. 

Bttt  a  horse  carrying  yam  to  a  wea- 


ver, or  com  to  market,  is  not  dis- 
trainable. ibid. 

Neither  is  the  article  itself.        ihid. 

Nor  can  a  horse  that  I  am  riding  be 
distrained.  ibid. 

For  it  is  in  use  at  the  time.       ibid. 

But  wearing  apparel  taken  ofi^  though 
for  repose,  is  distrainable.        314 

Goods  in  the  possession  of  a  com- 
mon carrier  are  not  distrainable. 

ibid. 

Beasts  that  come  on  the  land  by  the 
owner's  negligence  are  liable  to 
distress  for  rent.  312 

But  where  they  come  on  the  land 
from  the  insufficiency  of  fences, 
they  are  not  liable.  ibid. 

Unless,  they  have  been  levant  if 
couchant,  and  notice  has  been 
given,  &c.  ibid. 

Beasts  are  not  exempted,  because 
they  are  on  the  way  to  market. 

312 

If  they  be  within  the  premises  of  an 
inn  they  are  protected.  ibid. 

Whether  grounds  belonging  to  an 
inn  be  part  of  such  premises.  313 

The  privilege  extends  to  temporary 
guests  onlv.  ibid. 

The  goods  of  a  tenant  are  liable  for 
a  year's  rent,  notwithstanding  out- 
lawry in  a  civil  suit.  313 

But  goods  in  custody  of  the  law  are 
not  distrainable.  314 

Therefore,  things  distrained  da- 
mage-feasant  are  not  distrainable 
for  rent.  ibid. 

Neither  are  goods  sold  under  an 
execution,  but  not  removed  off 
the  premises.  ibid. 

But  by  statute,  the  goods  must  not 
be  removed  till  a  year's  rent  be 
paid,  else  the  sheriff  is  liable.  479 

The  issuing  a  commission  of  bank- 
rupt does  not  affect  the  landlord's 
right  to  distrain  while  the  goods 
remain  on  the  premises.  393.  314 

But  if  he  neglect  to  distrain  till  a 
sale,  he  can  only  come  in  pro 
rata.  314 

An  extent  however  takes  place  of  a 
landlord's  claim.  315 

How,  if  a  replevin  come  afler  goods 
are  sold  under  an  execution,  ibid. 

Emblements  or  com  severed  and  re- 
maining on  the  ground,  are  dis- 
trainable, in  what  case.  336. 309 
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Things  wherein  a  man  cannot  have 
a  valuable  property  cannot  be  dis- 
trained. 315 
But  animals  ferx  naiura  are  dis- 
trainable^  if  they  be  reclaimed,  ib. 
Deer,  however,  though  /era  natura, 
are  distrainable,  in  what  case,  ih. 
Of  the  lime,  place  and  manner,  of 
distraining  for  rent.                ibid. 
A  distress  for  rent  cannot  be  made  in 
the  night                                ibid. 
The  distress  must  be  made  for  rent 
in  arrear.                                ibid. 
But  a  custom  or  special  agreement 
may  alteV  the  rule  of  law.       316 
A  distress  royst  not  be  made  after  a 
tender  of  {payment.                ibid. 
A  distress .  for   rent  may  be  made 
after  the  lease  has  determined. 

317 
So,  by  particular  custom,  it  may  be 
made  more  than  six  mouths  aAer 
a  lease  has  expired.  317 

A  private  person  cannot  distrain 
beasts  off  his  own  land,  or  on  the 
high  road.  ibid. 

But  the  lord  may  distrain  ofl*  bis 
land,  in  what  case.  ibid^ 

A  distress  on  one  part  of  the  pre- 
mises is  good  only  for  one  rent 

ibid. 
Therefore,  there  must  be  as  many 
distrebses  as  there  are  demises. 

ibid. 
But  in  case  of  lands  in  difierent  coun- 
ties under  one  demise  and  at  one 
rent,  one  distress  is  sufficient,  ibid. 
Of  distraining  where  goods  are  clan- 
destinely removed  off  the  pre- 
mises. 318 
Seizure  of  some  goods  as  a  distress, 
a  good  seizure  of  all.              ibid. 
If  the  distress  be  inadequate  to  pay- 
ment of  the  rent,  the  landlord  mav 
distrain  again.                       ibia. 
Otherwise,  if  a  sufficient  distress  be 
on  the  premises.  319 
So,  one  who  has  an  entire  duty  shall 
not  split  the  sum  and  make  more 
than  one  distress.                   ibid. 
Except  indeed  he  mistake  the  value 
of  the  goods  seized.               ibid* 
For  an  excesfe>ive  distress  a  man  is 
not  liable  to  a  criminal  prosecu- 
tion,                                     ibid. 
Neither  can  a  general  action  of  tres- 
pass be  maintained.               ibid* 


But  the  remedy  is  by  special  action 

.  on  the  case  on  the  »tat.  of  Marl- 

bridge.  ibid. 

Even  that  cannot  be  resorted  to  if  a 

remedy  lie  at  common  law.  ibid. 

If  a  distress  be  made  for  rent  where 

none  is  due,  double  the  value,  &c# 

'may  be  recovered  by  trespass  or 

case.  ibid. 

A  bond  does  not  extinguish  a  debt 

for  rent.  334 

But  a  judgment  obtained  upon  it 
does.  ibid. 

Trespass  lies  for  an  unfounded  dis- 
tress in  any  other  case.  52B 

If  a  distress  be  made  without  cause, 
the  owner  may  rescue  the  dis- 
tress. 321 

Except  it  be  impounded.  ibid. 

How  a  distress  is  to  be  used.       320 

Notice  of  the  distress,  and  where- 
fore taken,  is  to  be  given  to  the 
owner.  ibid. 

The  pound-keeper  is  not  liable  to 
trespass  for  receiving  a  distress, 
though  the  taking  be  tortious. t^icf. 

If  the  distress  die,  the  distrainer  may 
either  distrain  again,  or  bring 
trespass.  321 .  539 

If  the  pound  be  broken,  the  dis- 
trainer may  retake  the  distress 
wherever  he  finds  them.         ibid. 

A  rcscous,  what.  322 

Remedies  for  pound-breach  and  res- 
cous.  539 

On  a  distress  being  taken  for  rent, 
the  tenant  or  owner  mu>t  replevy 
in  five  days  afler  notice  havinc^ 
been  given  him.  322 

If  the  landlord  fail  to  remove  the 
goods  within  five  days,  he  is  a 
trespasser.  323 

But  as  the  fi\e  days  include  the  day 
of  sale,  the  goods  may  be  rt- 
moved  on  the  «>ixth  day.        ibid. 

Notice  to  the  owner,  is  sufficient,  as 
against  him.  ihid. 

An  irregularity  in  the  process  does 
not  now  make  the  party  a  tres- 
passer ab  initio.  323. 534 

If  the  goods  remain  beyond  the  five 
days,  the  landlord  cannot  justify 
entering  the  house  to  remove 
them.  324 

A  distress  for  a  long  arrear  ef  ^ 
rent-charge  is  relieved  against  in 
equity,  in  what  case.  315 
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A  distras  for  rent'  after  a  forfeiture 
a£5rm8  the  lessee  to  have  lawful 
possession.  268 

So,  a  difetress  for  rent  after  the  expi- 
ration of  a  notice  to  quit  is  a 
waiver  of  the  notice.  SI  6 

A  party  may  distrain  for  rent, 
though  he  has  taken  a  note  of 
hand  for  it  and  given  a  receipt, 
for  till  it  be  paid,  it  does  not  alter 
the  debt.  334 

See  Demand,  Notice,  Poor^g'Rate, 
Years. 

Ikrwer. 
See  Widow's  Estate. 


See  Way, 


KasetMnt, 


j^jectment. 


History  of  the  action.  359 

The  ancient  practice.  ibid. 

When  now  requisite.  424 

The  modern  practice.  360 

Who  may  have  this  action.  369,  &c. 
Lessor  must  have  a  legal  title,  and 

right  of  entry.  363.  381 

For  what  this  action  will  lie.       371 
Of  the  action  when  the  tenant  is  in 

possession.  377 

Proceedings,  how  commenced,  ibid. 
Venue.  ibid. 

Demise,  how  to  be  laid.      378.  381 
£ntry,  how  to  be  laid.  379 

Ouster,  how  to  be  laid.  ibid. 

Actual  entry,  when  necessary. 

ibid,  395 
What  term  should  be  declared  on. 

380 
Term  not  enlarged  by  the  Court, 

when.  383 

Of  amending  the  declaration,    ibid. 
Of  the  service  of  the  declaration. 

384.  to  388 
Of  moving  for  judgment  against  the 

casual  ejector.  388 

Time  for  appearance.  389 

Of  the  lanalord's  right  to  defend 

this  action.  390 

Of  the  time  of  admitting  him  to 

defend.  391 

Who  may  defend  as  landlord. 

390.  392 


Of  admitting  the  tenant  to  defend. 

389 
Of  the  consolidation  rule.  393 

Of  the  appearance.  394 

Of  the  common  consent  rule.     ibid. 
How  drawn  in  case  of  joint  tenants, 
&c.  395 

Attachment  lies  for  non-perform- 
ance of  it.  ibid. 
Proceedings,  when  stayed  till  secu- 
rity for  costs  be  given.    396.  397 
When  on  an  ejectment  under  stat. 
4  G.  3.  c.  28.  or  7  G.  2.  c.  20. 

396.  433 
When  till  the  costs  of  a  former  eject- 
ment are  paid.  398 
Of  particulars  of  breaches.         400 
Of  the  pleas  in  this  action.          401 
The  death  of  the  plaintift*  shall  not 
abate  the  action.                     403 
How  to  proceed  if  either  party  die 
after  issue  joined.                    403 
Of  the  evidence  in  this  action,  ibid. 
Lessor  must  rely  on  the  strength  of 
his  own  title.                           404 
Tenant  must  not  dispute  his  land- 
lord's title.                                406 
But  may  shew  it  has  expired,    ibid. 
Of  the  evidence  in  ejectment  for  a 
rectory.                                   407 
Oftheevidence.bytheheiratlaw.403 
Of  the  doctrine  of  presumption,  ibid. 
Of  ejectments  against  devisees.  410 
Marriage,  how  proved.              ibid. 
Of  the  practice  as  to  the  general  re- 
ply in  this  action.                  ibid. 
Of  evidence  by  guardian  in  socage. 

ibid. 
By  tenant  by  elegit.  ibid. 

l^Y  conusee  of  statute  merchant.  411 
By  the  lord  of  a  manor  for  a  for- 
feiture, ibid. 
By  assignee  of  an  insolvent  debtor. 

ibid.r 

What  witnesses  are  incompetent  by 

reason  of  i  n terest .  412 

Of  the  verdict.  415 

Of  the  judgment.  416 

Of  the  damages.  417 

Of  the  costs.  ibid. 

Of  the  execution.  419 

Of  the  writ  of  habere  facias  posses* 

sionem.  420 

Of  the  writ  of  scire  facias.  421 

Of  the  writ  of  error.  423 

Of  this  action  when  the  possession 

is  vacant.  424, 438 
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When  a  corporation  is  lessor.     425 
When  the  proceedings  are   in  an 
inferior  court.  426 

Of  a  second  action  of  ejectment.  431 
Of  the  action  of  ejectment  upon  the 
Stat.  4  Geo,  2.  c.  28.  s.  2.         433 
Proviso  as  to  mortgagees.  434 

Of  proceedings  in  equity.  ibid. 

Intent  of  the  statute.  435 

Proceedings  when  stayed  under.  436 
Effect  of  proviso  that  rent  shall  be 
lawfully  demanded.  437 

Affidavit  necessary  in  proceedings 
on  this  statute.  .    ibid. 

Actual  entry  not  necessary.       ibid. 
Of  the  remedy   for  the    landlord 
under  Stat.  U  G.  2.  c.  19.  when 
the  premises  are  vacant.         438 
Extended  to  what  cases  by  57  G.  3. 
c,  52.  439 

Of  the  remedy  for  the  landlord  un- 
der 1  Geo.  4.  c.  87.         440,  &c. 
See  Acceptance,  Adminiitrators,  Sfc. 
Assignment,  Attachment,  Bankrupt, 
Baron,  Church,  Common,  Condi^ 
tion.    Confirmation,    Copyholders, 
Corporation,  Day,  Demand,  De- 
vise, Ecclesiastical  Persons,  For* 
feiture.  Mesne  Profits,  Notice^  ^c. 
See'  Gleaning, 

Elegit. 

Notice  to  quit  not  necessary  when 
lessor  claims  under  an  elegit,  in 
what  case.  170 

See  Ejectment  and  Execution. 

Emblements.  . 

The  doctrine  of  emblements  extends 
to  what  things.  232 

Who  are  entitled  to  the  emblements, 
and  who  are  not.  232.  234 

Emblements  are  grantable,  and  the 
donee  after  the  grantor's  death 
may  cut  and  take  them  away.  238 

Bifierence  respecting  emblements  as 
applied  to  tenant  for  life  and  te- 
nant  for  years.  234 

In  case  of  lessor's  entry  before  sow- 
ing,  the  lessee  at  will  shall  not 
have  the  costs  of  ploughing  and 
manuring.  234.235 

Of  emblements  where  a  proriso  is  of 
re-entry  if  the  lands  be  let  to  til- 
lage without  license.  235 

Of  emblements  where  a  husband 


held  lands  for  life  in  right  of  his 
wife.  235 

Of  emblements  where  such  husband 
sows  and  dies.  ihiL 

The  wife,  if  joint-tenant  with  her 
husband,  shall  take  the  emble- 
ments by  survivorship.    235.  236 

Of  emblements  if  a  widow  be  en- 
dowed with  lands  sown.  235 

Of  emblements  in  case  of  a  tenant 
by  statute  merchant.  236 

Of  lands  sown  being  delivered  in 
execution.  iAi^, 

How,  where  judgment  is  affirmed 
on  error.  ihid. 

One  who  enters  by  title  paramount 
shall  haTe  the  emblements,     ibid. 

Ingress,  egress,  and  regress,  accom- 
pany a  right  to  emblements,  ihid. 

Emblements  are  distinct  from  the 
real  estate  in  the  land,  in  what  re- 
spects, ibid. 

In  what  respect  they  are  considered 
as  personal  property.  237 

Emblements  m^y  be  distmned  for 
rent-arrear.  ibid^ 

See  Gleaning, 


Entry  and  Re-entry, 

Entry  upon  an  estate  generally  is  an 
entry  for  the  whole.  271 

In  leases  for  years  or  other  chattel 
interests  actual  entry  is  requisite 
to  vest  the  estate  in  the  lessee.  120 

All  future  interests  are  at  common 
law  to  be  executed  by  entry  of 
the  lessee.  155 

Before  entry  lessor  could  not  grant 
away  the  reversion,  eo  nomine, 
except  in  what  case.  121 

The  lessee  may  release  the  rent  re- 
served before  entry.  ibid 

Whether  the  lessor  can  grant  away 
the  reversion  before  entry,     ibid. 

The  lessee's  interlsse  iermim  is  grant- 
able  to  another.  Und. 

The  lessee  may  enter  though  the 
lessor  die  first.  ibid. 

Entry  by  the  tenant  serves  the  pur- 
pose of  notoriety.  Un4^ 

The  estate  is  vested  in  the  lesaee  by 
bis  entry»  and  he  is  possessed  of 
the  term.  iM. 

An  entry  by  one  tenant  in  commoQ 
is  good  for  aD,  in  what  case.   965 
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A  lease  for  life  on  condition  cannot 
cease  without  entry.  244 

Otherwise  of  a  lease  for  years  ip90 
facto  void  on  a  breach.  ibid. 

Under  proviso  that  lease  shall  be  void 
on  ceasing  to  work  for  two  years, 
lease  voidable  only.  271 

Acceptance  of  rent-arrear  waives  the 
right  of  re-entry,  in  what  case. 

267,  268 

A  distress  affirms  the  continuance 
of  a  lease.  268 

But  not  an  action,  in  what  case,  ibid. 

Acts  necessary  to  be  done  by  the  re- 
versioner to  entitle  him  to  re-enter 
on  breach  of  a  condition.        269 

Actual  entry  is  not  necessary,  ibid* 

Difference  as  to  re-entry  between 
leases  for  lives  or  years.  270 

Of  the  remedy  by  re-entry  for  non- 
payment of  rent  where  the  land- 
loixl  has  a  right  to  re-enter,  under 
Stat.  4  G.  2.  c.  28.  433 

Of  the  remedy  given  to  grantees  or 
assignees  of  reversions  by  stat.  32 
H.  8.  c.  34.  285 

Entry  into  lands  must  be  within 
twenty  years>  to  save  the  stat.  of 
limitations.  363 

See  Acceptance,  Demand,  Ejectment, 
Fine,  Forcible  Entry,  Forfeiture, 
Life,  Yearsm 

Equity, 

See  Agreement,  Cot>aiant,  Ejectment, 
Mortgage,  Waste. 

Estoppel. 

Leases,  otherwise  bad,  sometimes 
enure  by  way  of  estoppel.       151 

A  lease  is  good  against  the  lessor  by 
estoppel,  in  what  case.  ibid. 

Lease  by  tenants  in  common,  in 
what  case  no  estoppel  on  either 
part.  91 

Lease  by  attorney  good  by  estoppel, 
in  what  case.  ibid, 

A  lease  is  not  good  by  estoppel,  if 
the  lessor  had  nothing  in  the 
lands.  151 

No  estoppel  is  where  an  interest 
actually  passes.  153 

Eflect  of  an  estoppel  where  nil  debet 
18  pleaded.  151 

Where  nil  habuit,  Sfc,  is  pleaded,  ibid. 


Difference  as  to  estoppel  between  an 
indenture  and  a  deed-poll.       154 

They  do  not  afifect  a  joint  lease  by 
tenants  in  common,  90.  152 

But  they  operate  upon  such  lease  by 
indenture  by  joint-tenants.       1 54 

How  if  a  lease  be  by  co-parceners. 

ibid. 

The  lease  of  a  mortgagor  in  posses- 
sion good  against  himself  by  es- 
toppel, in  what  case.  84 

Estovers. 

Common  of  estovers,  what.         227 

Bote,  what  ibid. 

Estovers  and  botes  synonymous 
terms.  ibid. 

There  are  three  kinds  in  law.     ibid. 

They  are  incident  to  the  estate  of 
every  tenant.  ibid. 

Except  that  of  tenant  at  will.    ibid. 

They  must^be  reasonable,  otherwise 
it  will  be  waste.  .     ibid. 

Common  of  estovers  cannot  be  ap- 
pendant to  land,  unless  by  pre- 
scription, ibid. 

But  they  may  be  appendant  or  ap- 
purtenant to  a  house,  to  be  spent 
there.  ibid. 

Therefore,  if  the  owner  re-build  a 
bouse  blown  down,  in  the  same 
place  and  manner,  his  estovers 
shall  continue.  ibid. 

So,  if  he  merely  alter  the  rooms, 
without  making  new  chimnies. 

ibid. 

But  not  to  make  new  chimnies.  ibid. 

A  prescription  to  have  coounon  of 
estovers  good,  in  what  case. 

ibid.  228 

Not  good,  in  what  case.  ibid* 

Common  of  turbary  may  be  appen- 
dant to  a  house.  ibid. 

One  having  common  of  estovers  in 
the  lands  of  another  shall  have 
assise  of  his  estovers,  if  the  tenant 
or  owner  cut  down  the  wood.  223 

Trespass,  however,  is  the  better  re- 
medy, ibid. 

If  one  having  common  of  estovers 
use  them  to  an  improper  purpose, 
trespass  lies.  ibid. 

But  the  party  is  not  liable,  in  what 
case.  Undlt 

The  tenant  shall  not  take  wood  to 
make' new  fences,  &c.  239 
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But  he  may  cut  dowa  dead  wood. 

229 

So,  he  may  fell  seasonable  wood, 
used  to  be  felled  within  what 
time.  ibid. 

Oaks  deemed  seasonable  wood»  in 
what  cases.  ibid. 

A  termor  may  cut  underwood,  in 
what  cases.  ibid. 

Copyholders  may  cut  otVlhe  under- 
boughs.  ibid. 

But  not  the  top  boughs.  ibid. 

Except  the  loppings  of  pollen<jers, 
by  custom.  ibid. 

In  which  case  the  lord  cannot  cut 
the  trees  down.  ibid. 

A  rector  may  cut  down  timber  for 
repairs  of  the  parsonage  or  chan- 
cel, ibid. 

He  may  cut  down  underwood  for 
any  purpose,  if  such  be  the  cus- 
tom of  the  country,  ibid. 

See  CopyholdcrSg  Emblements^  Waste* 

Esh'epement. 

Itn  derivation  and  import  explained. 

461 
An  action  founded  on  this  writ  may 

be  maintained,  in  what  case.  ibid. 
It  will  lie  in  an  action  of  waste,  ibid. 
By  virtue  of  tins  writ,  the  sheriff 

may  do  what.  46:2 

Eviction. 

See  Debt,  Covenant,  Entry  and  Evic- 
lion,  Sfc. 

Evidence. 

See  Acceptance,  Agreement,  Notice, 
and  the  respective  Actions  under 
tJieir  titles. 

Exception. 
See  Condition,  Covenant, Fire,  Waste. 

Exectttion. 

If  corn  be  taken  in  execution  and 
sold,  and  the  vendee  permit  it  after 
severance  to  lie  on  the  ground,  it 
is  distrainable  for  rent.  314 

Of  the  execution  of  the  judgment  in 
ejectment.  419,  &c. 

No  execution  sball  be  stayed  by  writ 


cf  error  upon  a  judgment  in  eject- 
ment, unless  the  plaintiff* do  what. 

433 

Of  execution  of  the  judgment  in  an 
action  of  waste.  469 

See  Distress,  and  the  several  Actions 
under  their  respective  titles* 

Executors. 

See  Administrators  and  Executors, 
Assignment,  Covenant,  Debt,  Dm- 
tress.  Ejectment,  Emblements,  Lease, 
Poors  Rates,  Replevin,  Trespass, 
Waste,  Sfc.  S^c. 

Extinguishment, 
See  Debt,  Lease,  Rent,  Years. 

Feme-  Cooert. 

Her  free  agency  is  suspended  during 

coverture.  96 

Her  purchase  of  lands  is  good  till 

avoided  by  her  huj^band.         S88 

She  cannot  be  a  lessee.  96 

But  estates  made  to  femes-covert 

upon  condition  shall  bind  them. 

243 
Her  power  to  dispose,  how  to  be 
executed.  75 

Wife,  having  power  to  dispose,  may 
execute  it  by  conveyance.         74 
Her  trust  of  a  term  vests  in  her  hus- 
I       band.  289 

Husbund  about  to  sell   a  term  in 
right  of  his  wife  from  whom  be 
was  divorced  a  mensa  et  thoro,  re- 
strained in  equity.  ibid. 
But  he  may  sell  a  term  in  her  right 
as  executrix  of  her  former  hus- 
band, ibid* 
Payment  of  rent  under  a  lease  to 
the  wife  dum  sola  should  be  to  the 
husband.  292 
If  baron  and  feme  were  lessors  and 
the  baron  die,  the  feme  is  liable 
for  costs,  in  what  case.  418 
Her  copyhold  interest  is  forfeitable 
only  during  her  baron's  life  by 
any  act  of  bis.  76 
If  she  be  guardian  in  socage  she 
may  afler  her  husband's  death 
avoid  a  lease  made  together  with 
him.                                       ihid* 
She  cannot  be  bound  by  ettoppd. 

I5i 
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Her  power  to  avoid  a  lease  is  eraDs- 
ferred  to  a  second  husband,  in 
what  case.  289 

Such  power  descends  to  her  issue  if 
she  die  before  her  hui»band,  in 
what  case.  290 

What  is  a  disposition  by  the  second 
husband.  ibid. 

If  a  feme  alien  any  estate  in  dower 
or  for  life,  or  in  tail^  jointly  with 
her  husband  or  coming  from  him, 
it  shall  be  void,  and  the  hus- 
band's heir  may  enter.  363 

A  right  of  entry  is  given  by  statute 
to  the  wife  or  her  heirs  after  the 
death  of  her  husband  who  had 
aliened  lands  and  tenements  of 
her  inheritance.  ibid, 

A  recovery  in  ejectment  against  the 
wife  cannot  be  given  in  evidence 
against  baron  and  feme  for  mesne 
profits.  430 

See  Baron,  and  the  several  Actions 
undei^  their  respective  titles. 

Fences, 

Hay-bote  or  hedge-bote  is  wood  to 
repair  fences,  &c.  which  appertain 
to  a  termor  of   common  right. 

2-27 

The  lessee  may  take  and  cut  for 
pales,  thougli  they  need  no  amend- 
ing, in  what  case.  228 

But  he  must  keep  them  for  that  pur- 
pose, ibid. 

To  the  action  of  waste,  the  defen- 
dant may  plead  that  he  took  for 
repair  of  fences.  466 

Every  man's  ground  is,  in  the  eye 
of  the  ]aw>  fenced.  542 

Who  liable  to  the  repair  of  the 
hedges  and  scouring  the  ditches. 

ibid. 

For  breaking  a  man's  close,  cutting 
down  his  trees,  or  throwing  down 
his  fold,  &c.  trespass  lies.        543 

Case  lies  if  one  who  ought  to  en- 
close against  my  land  do  not  en- 
close, whereby  his  cattle  do  da- 
mage. 476 

So,  for  not  repairing  fences,  though 
no  agreement  to  that  effect.     470 

But  action  on  the  case  on  this  ac- 
count must  be  brought  against  the 
occupier,  for  what  reason,       650 


See  Damage-feasantf  Estovers,  Tres' 
pass,  Waste, 

Fishery. 

By  a  grant  of  water  nothing  passes 

but  a  right  of  fishing.  99 

Whether  ejectment  lies  for  a  fishery. 

375 

Fine. 

Of  fines  or  forehand-rents.         34d 

It  has  been  considered  as  an  im- 
proved rent.  ibid, 

A  new  member  of  a  corporation  en- 
titled to  his  share  of  a  fine  on  re- 
newal of  a  lease,  in  what  case. 

ibid. 

Vide  Ejectment,  Entry, 

Fixtures. 

What  are  such.  219 

The  old  rule  was,  that  things  fixed 
to  the  freehold  became  part  of  it 
and  could  not  be  removed,    ibid. 
Of  the  rule  as  between  landlord  and 
tenant.  ibid. 

As  between  tenant  for  life  or  in  tail 
and  the  reversioner  or  remainder- 
man. 216 
What  things  the  tenant  may  remove. 

214,  &c. 

I'hey  must  be  removed  within  the 

term,  else  he  will  be  deemed  a 

trespasser.  212 

For  after  the  term  they  become  a 

gift  in  law  to  him  in  reversion. 

ibid. 
Price  of,  cannot  be  recovered  under 
count  for  goods  sold.  214 

But  may  be  in  trespass  for  taking 
goods,  chattels  and  effects.      215 
What  a  sherilF  may  take  in  execu- 
tion, the  tenant  it  seems  may  re- 
move, ibid. 
What  things  may  be  removed  by 
tenant  for  life,  and  what  things 
go  to  the  executor.          216.  217 
If  he  do  not  remove  them  they  go 
to  his  executors.  ibid. 
Between  the  heir  and  executor  the 
old  rule  still  holds  without  relaxa- 
tion. 216 
Out-going  tenant  may  bring  trove 
for  things  put  up  by  him  remov- 
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iible,  and  usually  valued  between 
out-going  and  in-coming  tenant. 

See  Efcctmentf  Execution,  Waste,  ifc. 

Forcible  Detainer. 

Forcible  detainer/  an  ofience  at  com- 
mon law.  552 
What  constitutes  such  detainer.  554 
Of  the  remedies  and  punishment  for 
this  offence,  see  Forcible  Entry. 

Forcible  'Entry. 

Forcible  entry  an  ofience  at  com- 
mon law.  553 

Forcible  entry,  what.  ibid* 

Usual  mode  of  proceeding  in  this 
action.  ibid. 

For  what  it  will  lie.  ibid. 

It  will  not  lie  for  a  common  or  an 
office.  553 

Nor  for  a  way  or  other  easement, 
which  is  no  possession.  ibid. 

What  constitutes  a  forcible  entry. 

ibid. 

\.  Violence  is  necessary.  ibid. 

But /the  mere  passing  over  lands  by 
a  claimant  of  them  is  not  held 
forcible,  in  what  case.  ibid. 

Nor  is  the  bare  drawing  up  a  latch. 

554 

Nor,  the  pulling  back  the  bolt  of  a 
door.  ibid, 

I^oT,.  entering  a  house  through  a 
window.  ibid. 

Nor,  opening  a  door  with  a  key. 

ibid. 

What  is  sufficient  proof  of  violence. 

ibid. 

The  entering  another  man's  house 
or  ground,  in  any  manner  that 
may  ofier  fear,  is  a  forcible  entry 
within  the  statute.  ibid. 

So,  a  peaceable  entrance,  if  the  party 
entering  there  commit  any  act  of 
violence,  is  forcible.  ibid. 

8.  Terror  is  an  incident  to  forcible 
entry.  ibid. 

What  shall  be  construed  to  excite 
terror.  ibid. 

The  putting  those  in  possession  in 
bodily  fear,  if  they  do  not  give 
way,  is  such.  toid. 


So,  the  carrying  an  unuMifll  Dumber 
of  attendants*  ^ 

So,  the  carrying  of  arms.  ikid. 

So,  threats  of  employing  force  ikid. 

But  the  mere  threatening  to  apoO 
another's  goods,  &c,  is  not  wch 
forcible  entry.  »**^ 

This  ofifence  may  be  coniniitted  as 
well  by  one  as  several.  Md. 

But  M  who  accompany  a  tnzn,  mak- 
ing a  forcible  entry,  are  judged  u> 
enter  with  himt  in  what  case.  Md^ 

How  punishable  by  action.        «*»i 

The  party  aggrieved  shall  baveassize 
of  novel  disseisin.  ibid. 

So,  he  may  have  writ  of  trespass 
against  the  disseisor.  ibid. 

But  only  in  the  case  of  uolawfol 
entry.  ^bid. 

In  case  of  lawful,  though  forcible 
entry,  the  disseisor  is  indictable 
for  whaU  ibid. 

So,  he  shall  recover  treble  damages 
and  costs.  ^53 

Forcible  entry,  how  pumahabk  at 
the  sessions.  *^* 

The  party  aggrieved  may  in^ct  the 
disseisor,  for  what  *bid. 

Justices  of  the  peace  may  take  such 
indictment  ibid* 

The  indictment  must  describe,  what 

ibid. 

Ouster  of  possession  does  not  exist, 
in  what  case.  «Wi 

How  punishable  by  a  justice.    Ufid, 

Complaint  to  him,  not  necessary  ia 
all  cases.  ibid. 

Justices  are  bound  to  proceed  od  aoy 
information,  in  what  case.       556 

They  are  to  take  the  posse  comitatus. 

.  ibid. 

A  justice  may  break  open  the  doors. 

ibid. 

Arrest  the  olienders.  «*»^ 

Deprive  them  of  their  arms,  &C.  iHd. 
He  must  make  a  record  of  what 

ibid. 

And  commit  the  ofifenders  to  gaoL 

ibid. 
But  if  the  ofienders,  on  the  justice's 
^    approach,  do  not  resist,  he  canoot 

arrest  them.  557 

Though,  if  the  jury  afterwards  find 

force,  he  may  bind  them  to  keep 

the  peace.  ibid. 

And  afterwards  commit  them  till 

they  have  found  sureties.      ^id. 
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So,  he  may  commit  offenders  till 

they  have  paid  the  fine  imposed 

by  statute.  557 

Such  fine  must  be  severally  assessed. 

ibid. 
How  to  be  applied  by  the  justice. 

ibid. 

Of  restoring  the  party  disseised  to 

possession.  ibid. 

The  justice  must  issue  a  precept  to 

the  sheriff  for  assembling  a  jury. 

ibid. 
The  jury  must  find  force.  ibid. 

Penalty  on  sheriff  and  jurors  for 
neglect.  ibid. 

Tbft  justice  may  proceed  against  the 
sheriff,  how.  558 

Of  the  pleas   before   the   justice. 

ibid. 

If  defendant  tender  a  traverse  of  the 

force,  such  traverse  must  first  be 

tried.  ibid. 

The  party  tendering  the  traverse  is 

liable  to  all  the  charges  of  trial. 

ibid. 
Plea  of  three  years  possession  good, 
without  shewing  what.  558 

Such  plea  must  be  tried  before  resti- 
tution be  made.  ibid* 
If  found  against  the  party  indicted, 
he  is  liable  to  costs  and  damages. 

559 

The  justice  after  forcible  entry  and 

detainer    proved,  is   to  proceed, 

how.  ijfid. 

He  may  remove  the  force.         ibid. 

And   restore   the   party  excludetl. 

ibid. 
So  may  the  sheriff,  under  what  au- 
thority, ibid. 
Forcible  entry  how  punishable  on  a 
certioran.                                ibid. 
If  proceedings  be  quashed,  the  Court 
of  K.  B.  will  order  restitution  to 
the  party  injured.                   ibid. 
Forcible  entry,  how  punishable  as  a 
riot.  560 

Forfeiture. 

See  Acceptance,  Assignment,  Condi- 
tion, Copyholders,  Covenant,  Debt, 
Demand,  Ejectment,  Entry  and 
Re-eniryy  bfc. 

Franchises. 

Franchises  are  an  incorporeal  here- 
ditament. 105 


Franchises  may  be  demised.        105 
Except  in  the  case  of  a  personal  im- 
munity, ibid. 
Every  fair  is  a  market,  but  not  e  con- 
tra, ibid. 


Frauds,  statute  of,  3fc. 


By  the  statute  of  frauds  (29  Car,  2. 
c.  3.)  no  leases,  estates,  &c.  either 
of  freehold  or  term  of  years  shall 
be  assigned,  granted,  &c.  unless 
by  deed  or  note  in  writing  signed 
by  the  assignor, &c.  or  their  agent. 

13.  129 

Copyhold  or  customary  interests  are 
not  within  the  statute.  13 

A  lease  for  years  cannot  be  surren- 
dered by  cancelling  the  inden- 
ture, without^  writing.  129 

But  a  deed  is  not  necessary  to  a  sur- 
render. 1  SO 

Tlie  note  in  writing  however  must  be 
st«'»mped.  ibid. 

By  the  same  statute  no  parol  lease 
for  above  three  years  is  to  have 
any  other  eflfect  than  a  lease  at 
will.  145 

A  parol  demise  to  hold  from  year  to 
year  and  so  on  while  it  please  the 
parties,  is  an  executory  contract 
not  within  the  statute.  123 

A  lease  for  three  years  to  commence 
in  futuro  by  parol  is  not  warrant- 
ed by  the  statute.  16 

But  any  lease  that  docs  not  exceed 
three  years  from  the  making  is 
within  it.  ibid. 

Where  an  executory  contract  is,  by 
which  no  term  for  above  two 
years  ever  subsists  at  the  same 
lime,  it  is  not  void  by  the  statute, 

123.  124 

A  parol  agreement  part  performed 
is  not  within  the  provisions  of  the 
statute,  but  will  be  decreed  by  a 
court  of  equity.  21 

Where  lessor  during  the  term  agreed 
by  parol  to  build  a  new  story  and 
receive  an  additional  rent,  such 
additional  rent  was  not  a  new  de- 
raise  within  the  statute.  101 

Sec  Agreement,  Ejectment,  Equity, 
Notice,  Parol'danise,  Removal, 
Surrender,  Sfc. 


648 


index; 


Fne-bench. 

See  Widow* s  Estate. 

Freehold, 

Sec  Acceptance,  Condition,  Entry, 
and  Re-entry,  Estovers,  Execution, 
Fixtures,  Livery,  Pleadir^,  and 
the  respective  Actions, 

Furniture. 

Furniture  brought  into  an  unfur- 
nished room  by  a  lodger  is  dis- 
trainable  for  rent  due  by  the  land- 
lord. 318 

Future  Interest, 

A  lease  to  commence  in  futuro  is 
called  an  interesse  termini  or  fu- 
ture interest.  114 

Ail  leases  in  futuro  must  be  cer- 
tain as  to  their  commencement^ 
&c.  116.  117 

What  kind  of  certainty  is  necessary. 

ibidn 

A  term  of  years  to  commence  in  fu- 
turo may  be  assigned,  for  the  in- 
terest is  vested  tn  pr<r<ff7i/i.      155 

Such  interesse  termini  is  grantable 
before  entry  by  the  lessee.      155 

Though  the  lessor  die  before  the  les- 
see enter,  yet  the  lessee  may  en- 
ter. 121 

So,  if  the  lessee  die  before  entry,  his 
executors,  &c.  may  enter,      ibid. 

If  it  be  made  to  two  and  one  die  be- 
fore entry,  his  interest  shall  sur- 
vive, ibid. 

Of  future  interests  being  barred.  155 

If  the  lessee  enter  before  his  lease 

come  into  possession  it  will  be  a 

•  disseisin.  156 

A  husband  may  make  a  lease  of 
lands  held  in  joint-tenancy  with 
his  wife  to  commence  afier  his 
death.  149 

Such  leases  will  be  good  though  the 
wife  survive.  ibid. 

Such  leases  cannot  be  made  by  pa- 
rol, ibid. 

Freehold  leases  cannot  be  made  to 
commence  in  futuro,  110 

See  Assignment,  Covenant,  Debt,  En- 
try  and  Re-entry,  Grant,  Lease, 
Years,  Sfc, 


Qleaning. 

The  right  to  glean  is  merdy  no- 
tioBal.  2S7 

For,  to  steal  com  severed  from  the 
freehold  is  felony.  ihid^ 

A  right  to  glean,  however,  may  exist 
by  particular  custom.  ilnd. 

Glebe. 

Tlie  glebe  lands  of  a  rectory  are  re- 
coverable in  an  ^ectment  for  the 
rectory.  376 

In  an  action  for  the  use  and  occupa- 
tion of  glebe  lands  the  defendant 
cannot  give  in  evidence  a  limo- 
niacal  presentation.  354 


Goods. 


See  Furniture, 

Grant. 

A  grant  of  land  passes  whatever  w 
upon,  or  beneath  it.  99 

Exception  to  this  rule.  415 

By  a  grant  of  water,  a  piscary  only 
passes.  99 

What  passes  by  a  grant  of  a  farm. 

ibid. 

■  of  a  messuage.  100 

of  a  house  with  the  ap- 
purtenances, ibid. 

What  passes  by  a  grant  of  an  advow- 
son.  102 

Dignities  and  honours  cannot  be 
granted  for  years.  105 

Grantee  of  an  office,  by  accepting  a 
new  grant  of  the  same^  surren- 
ders. 133 

Grantee  of  a  rent-charge  is  enabled 
to  bring  an  ejectment,  by  what 
proviso.  368 

A  grantee  may  prove  the  execution 
of  the  deed  to  himself,  in  what 
case.  413 

A  parson  may  grant  his  tithes  for 
years.  103 

A  grantee  shall  hive  all  wijb,  ease- 
ments, kc.  .    ikid. 

GuardioHm 

Guardian  in  socage,  who  is.  79 

A  devise  to  a  guardian,  on  behalf  of 
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his  ward,  ^ives  him  an  authority 
unly,  in  what  case.  81 

A  guardian  in  socage  may  grant 
leases  in  bis  own  name.  79 

He  may  hold  courts  in  his  own  name 
and  grant  copyholds,  which  shall 
bind  the  heir.  80 

Of  a  woman  guardian  in  socage, 
making  a  lease  of  the  infant's 
lands  jointly  with  her  husband. 

76 

His  leases  beyond  his  guardianship 
voidable  only,  but  not  void,       80 

Therefore,  may  be  affirmed  by  the 
infant,  when  of  age.  ibid. 

Testamentary  guardian,  is  the  same 
as  guardian  in  socage.  ibid, 

A  guardian  by  nurture  cannot  make 
leases,  either  in  his  own  or  the  in- 
fant's name.  ibid. 

But  be  may  make  leases  at  will.  81 

If  a  guardian  be  lessor  of  the  plain- 
tiff in  ejectment  he  must  prove 
what.  410 

Habendum, 
Habendum  in  a  deed,  nature  of.  11 

Habere  faci^LS  Possessionem* 
See  Ejectment, 

Hear^sajj. 

In  what  case  evidence  as  to  mar- 
riage. 410 

Declarations  of  deceased  tenants  evi- 
dence, in  what  cases.  412 

Herhage. 

A  lease  of  the  vesture  or  herbage  is 
good.  178 

But  a  reservation  of  such  would  be 
bad.  ibid. 

Grant  of  herbage  by  husband,  in 
what  case  void.  289 

Eliectroent  also  lies  for  herbage.  376 

Hereditaments. 

Of  corporeal  hereditaments.  98,  &c. 
Of  incorporeal  hereditaments.    102 


Home. 

A  house  passes  by  a  grant  of  the 
land.  99 

Ejectment  for  a  house  is  good.    374 

A  house  ought  to  be  demanded  by 
the  name  of  a  messuage.       tbid. 

So,  ejectment  lies  for  part  of  a  house. 

ibid. 

But  ejectment  of  a  kitchen  has  been 
held  bad,  from  the  vagueness  of 
the  term.  ibid. 

If  several  messuages  be  in  possession 
of  different  tenants,  the  sheriff 
must  go  to  all  their  houses  and 
turn  them  out.  420 

As  to  the  time  of  giving  notice  to 
quit,  there  is  no  distinction  be- 
tween houses  and  land.  173 

Of  a  prescriptive  right  to  a  seat  in 
a  church,  in  respect  to  the  party's 
house.  563 

See  Covenant,  Distress,  ^ectment. 
Fire,  Fixtures,  Furniture,  Grant, 
Hereditaments,  Lodgings,  Notice, 
Poor's-rate,  Repair,  Trespass, 
Waste,  fyc. 


Husband. 


See  Baron, 


Indenture. 

An  indenture  is  what.  10 

Distinctions  between  originals  and 
counterparts.  1 1 

Constituent  parts  of  a  lease  by  in- 
denture. 11.  12 

Ifone  party  execute  an  indenture,  it 
shall  be  his  deed,  though  the  other 
do  not  execute  it.  444 

See  Deed. 

Infant. 

Of  his  power  to  demise.  78 

Leases  by  or  to  an  infant  voidable 

but  not  void.  79 

What  act  amounts  to  an  affirmance. 

ibid. 
What  to  an  avoidance.  ibid. 

Building  leases  decreed  in  favour  of 

an  infanty  in  what  cases.        ibid. 
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Whether  he  is  liable  for  use  and  oc- 
cupation.  96 

In  ejectment  on  the  demise  of  an  in* 
fant,  proceedings  will  be  sUjed 
till  security  be  eiven  for  cosU,  or 
a  responsible  pTaintifT  be  named. 

398 
Therefore,  if  an  infant  lessor  deliver 
a  declaration,  some  friend  or 
guardian  must  be  set  up  as  plain- 
tiff ibid. 
If  such  person  die  insolvent,  (he  in* 
fant  himself  will  be  responsible. 

ibid. 
See  Guardian,  and  the  several  Ac' 
tions* 

Inferior  Courts. 

Of  proceedings  in  ejectment  in  an 
inferior  Court.  426 

The  sheriff  may  hold  plea  in  the 
County-Court  on  a  replevin  by 
plaint.      "  490 

Either  party  however  may  remove  a 
replevin  to  the  superior  Courts. 

501 

Proceedings  in  replevin  cannot  be 
carried  on,  in  what  Courts.     490 

Of  removing  the  suit  in  replevin 
from  the  County-Court.  501. 502 

See  TVespass,  Replevin. 

Injunction. 

See  Covenant,  Ejectment,  Equity, 
Waste. 


Insanity. 


See  Lunatic. 


Inventory. 
See  Furniture,  Schedule. 

Joinder  of  Action. 

The  Court  will  not  join  several  de- 
fendants in  one  declaration  in  eject- 
ment if  they  be  severally  con-  f 
cerned  in  interest.  393 

But  it  will  consolidate  several  eject- 
ments, in  what  case.  394 

Of  ejectment  and  assault  and  battery 
being  joined  in  the  i>ame  writ. 

417  I 


Joinder  of  action  depends  oa  the 
form  of  the  action.  539 

JoinMenantt. 

Joint-tenants  may  join  or  sever  in 

making  leases.  89 

Their  leases  bind,  whether  they  be 

inprcBKWti  or  in  fiOuro.  ibid. 

The  lease  by  deed-poll  or  by  parol 

reserving  one  rent,  enures  to  boih. 

ihiL 
fiut  if  by  deed  indented  it  enures  to 
him  only  who  made  the  lease. 

ibid.  184 

Gift  of  a  right  in  the  land,  as  to  his 

moiety,  by  one  joint-tenant,  binds 

the  survivor.  89 

Except  such  gift  be  by  devise,  ibid. 

Grant  of  the  herbage,  6cc.  by  one 

joint-tenant,  binds  the  survivor. 

ibid. 
So,  of  a  piscary.  ibid. 

Where  the  joint-ceoaocy  is  for  life. 

89 

ilow  if  a  rent  be  reserved  on  the 

lease  of  joint-tenants.  90 

Personal  representatives  of  a  jotnt- 

tenant  may  recover  arrears  of  an 

imperfect  period  to  the  day  of  his 

.  decease.  ibid. 

,In  what  case  their  lease  is  bad  for 

both  moieties.  ibid. 

A  joint-tenant    may  demise  to  or 

contract  with  his  companion,  ibid. 

If  two  joint- tenants  join  in  a  lease  it 

is  but  one  lease.  ibid. 

If  one  die  before  entry,  his  interest 

shall  survive.  124 

Lease  to  two  for  years,  if  they  so 

long  live,  is  a  collateral  condition, 

therefore  no  sur vi  vorsli  i p.      ibid. 

One  of  two  lessees  taking  a  new  lease 

for  years,  thereby  surrenders  bis 

moiety.  1«^ 

One  joint-tenant  cannot  surrender  to 

his  companion.  133 

In  what  cases  a  joiut-tenant  may 

surrender.  ibid. 

Where  one  of  two  joint-tenants  will 

not  repair  the  house.  223 

One  joint-tenant  irtey  distrain  alone. 

306 
He  may  avow,  in  what  manner.  506 
Joint-tenants  should  join  in  replevin. 

489 
Of  ejectment  by  joinl-lcnauts.    365 
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If  one  joint  lenant  levy  a  fine,  ihoug^h 
it  sever  the  jointure  it  docs  not 
amount  to  an  ouster  of  his  com- 
panion, ibid. 

What  possession  hy  one  co-tenant  is 
adverse  and  an  ouster.  ibid. 

Of  one  of  two  joint-lessees  sealing  a 
counterpart  of  a  lease  and  the  other 
agreeing,  but  not  sealing.        44 J 

See  Partition, 

Issue. 
See  Confirmation, 

Judgment 
See  the  respective  Actions, 
Jtistices. 

Two  or  more  Justices  of  the  Peace 
may  put  the  landlord  in  possession 
of  premises  left  vacant,  in  what 
manner.  439 

Such  Justices  should  make  a  record 
of  the  whole  proceedini^s.      ibid. 

See  Forcible  Entry,  Poor's-rate,  ifc. 

Justification, 
See  Trespass,  ifc. 


Kitchen, 

Not  recoverable  eo  nomine  in  eject- 
ment. 374 


Liand, 

See  Ejectment,  Grant,  Hereditament, 
ifc. 


Land-tax, 


See  Taxes, 


Landlord, 


See  Lessor,, 


Lease, 


What  is  such. 

What  must  concur  in  making  il. 


1 
4 


By  what  words  made.  4.  5 

The  different  kinds  of  leases,  and 
how  made.  10.  11 

Formalities  requisite  to  a  lease.  13 
Of  agreements  for  leases  and  the  re- 
medies thereon.  20. 21 
Of  the  stamps  requisite  to  leases  and 
agreements.  30. 31 
Of  registering  leases  by  deed.  16.  17 
To  whom  leases  may  be  made.  94 
For  what  term  Leases  may  be  made. 

107.  159 
Of  the  general  incidents  to  leases. 

177,  &c. 
Lands  and  houses  may  be  demised. 

98 

So,  gfoods  and  chattels,  ibid. 

So,  tithes.  102 

So,  tolls.  103 

So,  estovers.  ibid. 

So,  commons.  103 

So,  ways.  104 

So,  offices.  ibid. 

So,  franchises.  105 

So,  corrodies.  ibid. 

So,  annuities.  ibid. 

So,  rents.  ibid. 

Leases  for  life,  years,  or  at  will,  may 

be  made  of  any  thing  corporeal 

or  incorporeal,  that  lies  in  livery 

or  grant.  99 

Custom  of  country  as  to  foldage,  &c. 

excluded  when  tenant  holds  under 

a  lease.  459 

Of  leases  by  tenant  per  autcr  vie,  see 

Tenant  per  auter  vie, 

' by  copyholders.  85 

■  by  corporations,  see  Cor-- 

porations 


by  tenai)tsby  the  curtesy, 
see  Curtesy  of  England, 

by  tenants  in  dower,  sec 


Widow's  Estate, 

•  by  ecclesiastical  persons. 


see  Ecclesiastical  Persons, 

' by  executors  and  admini:;^- 

trators.  81 

by  tenant  in  fee-simple. 


see  Fee-simple, 

. by  infants  and  guardians. 

78 
by  tenants  in  jointure,  see 


Jointure, 

— —  by  joint- tenants  and   te- 
nants in  common.  89 
by   tenants  for  life,   see 


Life,  Estate  for. 
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Of  leases  by  niarrled  women,  and 
husbands  seised  in  tbeir  right.  74 

by  mortgagees.  81 

— ^—  by  parceners.  89 

■  pursuant  to  authority,  see 

Authority,  Bailiff. 

by  tenants  by  statnte-mer- 


chant,  statute  staple  and  elegit*  84 
by  tenants  at  sufferance, 


see  Sufferance  Tenant  at, 

by  tenant  in  tail,  see  Tail, 

after  pos- 


Estate. 


sibility  of  issue  extinct,  see  the 
same  title. 

by  tenant  at  will,  see  Will, 


Tenants  at, 

■  by  tenants  from  year  to 

year,  or  for  a  less  term,  see  Year, 
to  Year,  Tenants  from. 
See  Agreement,  Deed,  Fraud,  Parol 
Demise,  Surrender,    Termination, 
the  respective  Actions,  Sfc. 

License. 
.  See  Distress,  Replevin,  TVespass,  ifc. 

Life  J  Estate  Jbr. 

Estate  for  life,  how  created.  40.  107 

Tenant  for  life  has  a  freehold,    ibid. 

His  leases  expire  with  his  estate.  40 

Remajnder-man'sacceptance  of  rent. 
&c.  no  confirmation  at  law  of  a 
lease  void  against  him.  ibid. 

But  circumstances  may  bind  him  in 
equity.  ibid* 

Tenant  for  hfe's  leases  for  years 
good  by  confirmation,  in  what 
cases.  41 

In  what  cases  not.  ibid. 

His  lease  amounts  to  a  grant  of  his 
whole  interest,  in  what  case.     43 

His  lease  jointly  with  remainder- man 
in  tail  good  though  a  fine  be  le- 
vied, in  what  case.  43 

Tenant  for  life  of  a  copyhold  cannot 
destroy  the  custom  as  to  him  in 
reversion.  86 

Where  any  persons,  for  whose  Hves 
any  estates  have  been  granted,  are 
abroad  or  absent  for  seven  succes- 
sive years,  in  what  case  they  shall 
be  accounted  dead.        110.  Ill 

If,  however,  any  person  should  be 
evicted  by  cestui  jue  vie*s  absence 


or  supposed  decease,  such  penoo 
shall  DC  reinstated,  in  what  case. 

110.111 

Remainder- man,  or  reversioner,  may 
move  the  Court  for  producing 
feme-covert,  infant,  &c.  suspected 
to  be  concealed  for  the  purpose  of 
defeating  their  estate,  at  what 
time.  ibid.  113 

The  tenant  under  a  void  lease  by  te^ 
nant  for  life  is  recognized  1^  the 
remainder-man,  in  what  case.  161 

A  lease  for  life  on  condition  cannot 
cease  without  entry.  344 

A  tenant  for  hfe  without  impeach- 
ment of  waste,  may  cut  down 
timber  and  open. new  mines.  335 

But  he  roust  not  cut  down  timber 
that  shelters  or  adorns  the  estate, 
&c.  t^*^. 

His  privilege  fails  if  he  change  his 
estate.  ibid. 

He  must  keep  the  houses  on  the  es* 
tate  in  repair,  though  he  be  with- 
out impeachment  of  waste.     339 

The  executors,  &c.  of  tenant  for  life, 
may  distrain  upon  lands  charge- 
able with  rent,  services,  &c.  while 
they  remain  in  possession  of  the 
tenant  who  ought  to  have  paid 
such  rent,  or  any  under  him.  307 

The  statute  extends  to  the  executors 
of  all  tenants  for  life.  ibid. 

See  Powers,  Waste,  ifc, 

Limtaiian. 

See  Ejectment,  Mesne  ProJUs,  4c 

Livery  qf  Seisin.  109 

Lodgings  and  L^odger. 

Lodgings,  what.  lOl .  1 73 

How  let.  ibid. 

Tile  several  apartments  of  a  house^ 
r^arded  as  distinct  mansions. 
^  17S 

What  interest  lodgings  coi^tute. 

ibid. 

Lodgers  are  considered  as  house- 
holders, ibid. 

But  they  are  not  compellable  to 
serve  parish  offices.  ibid. 

Where  lodgings  are  let  fumised,  a 
schedule  must  be  giren.  174 

See  Furniture,  Notice,  Sckeduk,  Te-^ 
namoffyr  a  less  term  than  •  Year, 
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Lunatic. 

A  lunatic  is  incapacitated  from  tak- 
ing a  lease.  94 

The  committee  of  a  lunatic  may 
bring  an  ejectment^  in  the  luna- 
tic's name.  369 

In  ejectment  against  a  lunatic,  what 
is  deemed  good  service  of  the  de- 
claration. 387 

Specific  performance  decreed  a- 
gainst  a  lunatic^  in  what  cases.  35 

A  term  shall  merge,  though  the 
owner  be  a  lunatic,  in  what  cases. 

129 

An  executor  not  interested  may 
prove  the  testator's  sanity.      413 


Manor, 

The  possession  of  a  manor  is  not  the 
possession  of  mines.  364 

Neither  is  the  possession  of  a  manor 
the  possession  of  a  cottage  built 
thereon.  ibid. 

The  lord  shall  not  recover  a  cottage 
built  in  defiance  of  him,  in  what 
case.  367 

The  lord  may  bring  an  ejectment 
against  copyholders,  in  what  case. 

370 

So  a  copyholder  may  maintain  eject- 
ment against  him,  in  what  case. 

ibid. 

Ejectment  for  a  manor  should  ex- 
press, what.  372 

How  if  the  lord  cut  down  so  many 
trees  as  not  to  leave  sufficient  es- 
tovers. 229 

Of  the  lord  planting  trees  on  a  com- 
mon to  the  hindrance  of  the  com- 
moners, ibid. 

See  Copyholders,  Baron^  dfc. 


Market. 


What  is  such. 


105 


Marriage. 


A  marriage  to  be  impeached  must 
be  shewn  to  have  been  irregular. 

410 

Evidence  of  declarations  by  the  par« 
ties  admissible.  ibid. 


An  intermarriage  aflects  a  term  in 
respect  to  merging  it,  in  what 
cases.  127 

See  Baron,  Feme,  ^c. 

Memorandum, 

A  memorandum  was  held  to  take  an 
agreement  out  of  the  statute  of 
Frauds,  in  what  case.  28 

See  Frauds,'  Witness. 

■ 

Memorial. 

Memorial,  on  registering  deeds.  19 

Merger, 

Of  the  termination  of  a  lease  for 
years  by  merger.  126 

A  fee-farm  rent  is  merged  in  the 
inheritance,  in  what  case,      ibid* 

One  cannot  have  a  term  for  years  in 
his  own  right  and  a  freehold  in 
right  of  another.  127 

Exceptions  to  this  rule.  ibid. 

Of  merger  in  respect  to  the  estate 
of  the  husband  and  wife,  ibid,  128 

Courts  of  law  will  not  merge  estates, 
in  what  cases.  ibid. 

But  equity  will,  in  what  instance. 

ibid. 

Mesne  Assignments, 

In  what  cases  presumed  or  not.  408 

Mesne  Profits. 

Of  trespass  for  the  mesne  profits. 

426 

How  to  be  brought.  ibid. 

Suit  stayed  till  security  for  costs,  in 

what  case.  428 

The  plaintifTneed  not  prove  a  title. 

427 

But  he  must  shew,  what.  ibid. 

Not  bound  to  claim  the  profits  only 
from  the  time  of  the  demise,  ibid. 

But  the  defendant  may  controvert 
his  title,  in  what  cases.  ibid. 

So,  that  the  plaintiff  must  prove  his 
title  and  actual  entry.  ibid. 

Whether  a  devise  will  be  entitled 
to  the  profits  till  he  has  made  ac- 
tual entry.  ibid. 
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The  Court  will  intend  every  thing 
po&sible  against  the  defendant.  428 

Of  the  statute  of  limitations,     ibid. 

One  tenant  in  common  may  main- 
tain this  action  against  the  other, 
in  what  case.  ibid. 

One  in  possession  after  a  recovety 
in  ejectment  cannot  cover  him* 
self  under  the  license  of  the  de- 
fendant in  that  action.  ibid. 

The  defendant  may  be  held  to  bail. 

429 

The  declaration  must  state  what. 

ibid. 

Of  the  action  pending  a  writ  of  error 
in  ejectment.  ibid. 

A  recovery  in  ejectment  against  the 
wife  cannot  be  given  in  evidence 
against  husband  and  wife  for 
mesne  profits.  430 

Bankruptcy  is  no  plea  to  the  action. 

ibid. 

Where  the  defendant  became  a  bank- 
rupt after  the  ejectment  and  be- 
fore the  action  of  mesne  profits^ 
and  the  jury  did  not  notice  the 
costs  of  the  ejectment.  ibid. 

As  to  the  damages,  the  quaniwn  de- 
pends upon  circumstances,     ibid. 

The  jury  are  not  bound  by  the  rent, 
but  may  give  extra  damages,  ibid. 

Messuage. 

A  messuage,  &c.  may  be  compre- 
hended in  the  term  "farm." 

,  99.  100 

By  the  name  of  a  me^^suage,  what 
may  pass.  ibid. 

Ejectment  for  *'  a  messuage  or  tene- 
ment" is  too  uncertain.  373 

But,  "  a  messuage  and  tenement"  is 
good,  afler  verdict.  ibid. 

"  A  messuage  or  tenement"  good, 
in  what  case.  ibid. 

Mia. 

Converting  one  kind  of  mill  into 
another  is  waste.  226 

Mines. 

Mines  belong  to  the  owner  of  the 

soil.  372 

Ejectment  will  lie  for  a  mine.     364 

Where  owner  grants  free  liberty  to 


<]ig,  &c.  grantee  cannot  under 
such  grant  maintain  ejectment  for 
mines.  376 

Equity  will  restrain  a  tenant  open- 
ing mines,  &c.  though  he  has  only 
threatened  to  do  it.  2i5 

Digging  for  mines,  in  what  case 
waste,  and  in  what  not.  ibid. 

Though  mines  be  open,  one  cannot 
take  timber  to  use  in  tbem.    225 

Mortgage, 

A  mortgage,  what  is.  81 

Advowsons  are  mortgageable.     )0J 

So  are  tolls.  lai 

Mortgagor  cannot  make  leases  lo 
bind  the  mortgagee,  in  what  case. 

82 

But  mortga^cor  of  an  adrowson  may 
present,  in  what  case.  102 

A  mortgagee  in  possession  is  liable 
to  covenants  which  run  with  the 
land.  83 

But  not  to  collateral  covenant«.  ibid. 

Equity  will  not  compel  the  assignee 
of  a  term  on  mortgage  lo  discover 
his  assignraentj  in  what  case,  ibid. 

But  leave  the  party  to  bis  remedy 
at  law.  ibid. 

Whether  a  mortgagee  or  assignee  of 
a  term  of  years  is  liable  to  the  co« 
venants,  if  he  have  not  taken  pos- 
session, ibid. 

Of  leases  by  way  of  mortgage.    157 

Mortgagee  is  tenant  at  will,  in  what 
case.  177 

A  mortgagee  is  entitled  to  rent  in 
a r  rear  after  notice  to  tenant  under 
a  prior  lease,  &c.  295 

He  may  distrain  for  it.^  ibid. 

A  mortgagor  may  redeem.  157 

^Fhe  mortgagee  is  not  barred  by  a 
fine  levied  and  five  years'  non- 
claim,  ibid. 

Distinction  where  ejectment  is 
against  a  tenant  holding  prior  to 
the  mortgage,  and  wbm  against 
the  mortgagor  himself  or  bis  te- 
nant subsequent  to  the  mortgage. 

367 

Of  assignments  by  way  of  mortgage. 

386 

An  assignee  who  has  not  taken  pos- 
session not  compellable  to  repair^ 
in  equity,  though  compellable  at 
law,  in  what  case.  ibid. 
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Compellable  to  pay  rent,  though  he 
never  entered  and  lost  the  mort- 
gage money.  286 

If  mortgagor  and  mortgagee  make 
a  lease  in  which  the  covenants  are 
only  with  the  mortgagor  and  his 
assigns,  mortgagee's*  assignee  can- 
not maintain  covenant.  ibid. 

Otherwise,  where  the  covenants  are 

28 


m  gross. 


A  tenant  to  a  mortgagor  who  does 
not  give  him  notice  of  an  eject- 
ment brought  by  the  mortgagee 
to  enforce  attornment,  is  not  with- 
in the  penalty  of  stat.  11  G.2.  c. 
19.  393 

Mountain. 
The  word  in  Ireland  is  a  description 
of  the  quality  of  the  land.       357 
Therefore  ejectment  will  lie  for  it. 

ibid. 
Moveables, 

See  Furniture. 


New  Assignment. 
See  Pleading,  Trespass. 

Nomine  Poena. 

What  is  such.  248 

Being  incident  to  the  estate,  it  de- 
scends to  the  heir.  ibid. 

So,  it  is  incident  if  an  annual  rent 
be  devised.  ibid* 

Acceptance  of  rent  is  a  waiver  of  the 
penalty.  ibid. 

It  is  no  nomine  pana  unless  it  refer 
to  rent.  ibid. 

A  penalty  of  a  similar  sort,  in  case 
of  breach  of  other  covenants,  ibid. 

It  must  be  demanded,  in  what  case. 

249 

Such  demand  must  be  made,  at  what 
time.  ibid. 

An  avowry  held  ill  for  the  nomine 
pcma,  for  want  of  a  demand,  but 
good  for  the  rent.  505 

Distinction  between  a  nomine  ponue 
and  a  power  to  distrain.  270 

Demand,  Rent,  Sfc, 


Nonsuit. 
See  EjectmefU,  Rq>levin,  ifc. 


Notice  to  quit. 

Must  be  for  half  a  year  expiring  at 
the  end  of  the  tenancy.  160 

Unless  by  special  custom.  ibid. 

What  time  notice  should  expire  in 
a  holding  under  a  void  lease.  161 

Of  notice  to  quit,  by  or  to  personal 
representatives.  ibid. 

Notice  has  reference  to  the  letting. 

163 

Must  end  at  substantial  time  of 
entry  on  the  lands.  163.  &c. 

Notice  to  Quit  on  apy  particular 
day,  evidence  of  holding  from 
that  day,  in  what  cases.  165 

Notice  must  not  be  alternative  or 
ambiguous.  166 

Parol  notice  when  sufficient.       167 

By  whom  to  be  given.  168 

How  to  be  delivered.  ibid. 

May  be  waived.  169 

What  acts  will  amount  to  a  waiver. 

ibid.  170 

Notice  to  quit  not  always  necessary. 

171 

If  tenant  has  attorned  to  another. 

ibid. 

Or  holds  under  a  void  demise,  ibid. 

Notice  to  quit  to  recover  double 
value  may  be  before  lease  expires. 

348 

The  notice  in  writing  itself  is  a  de- 
mand, ibid. 

When  double  rent  is  incurred  by 
the  tenant's  holding  over,  the  no- 
tice need  not  be  in  writing,    ibid. 

How  to  be  given  by  joint  tenants, 
&c.  168 


Nuisance. 


See  Case. 


Occupancy. 

See  Assumpsit,  Action  of  Debt  for 
Use  and  Occupation. 

Office. 

An  office  may,  generally,  be  de- 
mised. 104 

An  office  may  be  demised,  if  it  only 
require  skill  and  diligence,     ibid. 

Or  is  merely  ministerial.  ibid. 
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It  may  in  such  cases  be  granted  in 
reversion,  but  not  eo  nomine,    104 

Except  it  be  an  office  of  inheritance. 

ibid. 

Such  grantee  is  liable  for  its  duties 
without  notice  of  the  vacancy. 

ibid, 

Ao  office  is  determinable  at  the  will 
of  the  king.  ibid. 

An  office  concerning  the  revenue 
cannot  be  leased.  ibid* 

The  grantee  of  an  office  accepting  a 
new  gprant  of  the  same  office  is  a 
surrender.  133 

Orchard. 

Ejectment  lies  for  an  orchard.    373 
How  to  be  demanded  in  the/>r^ci/>tf. 

ibid* 

Demise  of  a  house  "with  theappur* 

tenances"  comprehends  orchards, 

&c.  100 

Original, 

See  Ejectment  and  the  other  Actions. 

Ouster. 

The  statute  of  limitations  never  runs 
against  a  man,  but  where  he  is 
actually  ousted.  365 

What  shall  be  deemed  an  actual 
ouster,  is  for  the  consideration  of 
the  jury.  ibid. 

Ouster  presumed,  in  what  case. 

ibid. 

If  one  joint-tenant  levy  a  fine,  though 

.  it  sever  the  jointure,  it  does  not 
amount  to  an  ouster  of  his  com- 
panion, ibid. 

If  one  tenant  in  common  bring  eject- 
ment against  the  other,  an  actual 
ouster  must  be  proved.  ibid. 

Overseers. 

See  Poof^'s  rate. 


Party  Walk, 


193.  &c. 


Piscary. 


By  a  grant  of  water,  piscary  only 
passes.  99 


Pleading. 

Vide  Assumpsit,  Debt,  Covenant,  ifc, 

Poar^s  Rate, 

Foundation  of  the  poor  laws.       196 
Overseers  how  appointed.  197 

Waste  lands  improved  liable  to  poor 
rate.  198 

When  to  be  assessed.  199 

Poor  rate  not  a  tax  upon  land  but 
personal  charge  on  the  occupier. 

ibid. 
Value  how  to  be  esthnated.       ibid. 
Personal  property  rateable.        200 
Occupier  must  be  rated.    '        ibid. 
Charitable  foundations  when  rate- 
able. 201 
The  possessions  of  the  crown  are  not 
rateable.                                 ibid. 
Tolls  are  not  rateable.                ibid. 
General  enumeration  of  things  rate- 
able.                                       202 
A  mere  easement  is  not  rateable.  ^£03 
Tithes  are  not  rateable.              ibid. 
Quit  rents  are  not  rateable.         2(A 
How  rate  is  to  be  made  and  raised. 

ibid.  205 
Where  same  is  to  be  collected.  206 
Of  levying  a  distress  for  poor  rates. 

207 

No  action  of  debt  will  lie  for  a  poor 

rate.  21 1 

What  may  be  distrained  for  a  poor 

rate.  ibid. 

Of  ^the  appeal.  ibid. 

Possession, 

If  a  lessee  enter  before  his  lease  come 
into  possession,  he  will  be  a  dis- 
seisor. 156 

No  continuance  of  possession  will 
purge  the  disseisin.  ibid. 

Possession  gives  the  party  a  right 
against  every  one  who  cannot  shew 
a  better  title.  362.  408 

The  lessor  of  a  plaintiff  in  eject- 
ment must  prove  possession  in 
himself  or  his  ancestors  within 
twenty  years.  404.  &c. 

Mines  within  a  manor  may  be  a  dis« 
tinct  possession.  364 

So,  the  possession  of  a  manor  is  not 
the  posscMion  of  a  cottage  .boilt 
thereon.  ibid* 
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Receipt  of  rent  by  a  stranger  not 
evidence  of  possession.  364 

Tiieenty  years'  t^iiinterrupted  posses- 
sion is  a  good  title  in  itself  in 
ejectment.  ibid. 

But  such  twenty  years'  possession 
must  be  an  adverse  one.        ibid. 

The  titles  of  mortgagor  and  mort- 
gagee being  the  same^  there  is  no 
adverse  possessions  in  what  case. 

ibid. 

The  possession  of  one  joint- tenant 
or  co-parccner  is  that  of  the  other. 

ibid. 

So*  generally  speaking,  of  tenants  in 
common.  ibid. 

When  two  are  in  possession  the  law 
adjudges  it  in  him  that  hath  the 
right.  ibid. 

So  where  one  claims  through  or 
under  the  other,  there  shall  not  be 
an  adverse  possession.  366 

What  shall  constitute  an  adverse 
possession,  in  case  of  tenants  in 
common,  is  for  the  jury's  con- 
sideration. 365 

Defendant  in  ejectment  to  admit 
himself  in  possession  of  premises 
in  question.  396 

Party  really  servant,  but  calling 
himself  tenant  when  declaration 
delivered,  is  bound  thereby.   413 

Posthumous  Child. 

Entitled  to  the  profits  of  the  land  as 
well  as  the  land  itself,   in  what 

183 


case. 


Pound, 


Set  Diaress. 


PchXicr. 


Of  powers  generally,  wherein  of  the 
aUU  of  Uses.  43.  44 

Circumstances  attending  the  execu- 
tion of  leases  under  powers.      43 

1 .  With  respect  to  the  lessor,     ibid. 

2.  With  respect  to  the  lessee..       45 

3.  With  respect  to  the  subject,  on 
which  the  power  is  to  operate. 

ibid. 

The  words  "  usually  letten"  how 

satifliied  and  how  not.  ibid, 

Wbetiier  lands  not  before  kiten  may 


j  be  demised  under  a  power  to  lease, 
provided  such  rent  or  more  be  re-> 
served  as  usual  for  such  a  time 
before  the  power  was  granted,  is 
a  question  of  construction.       46 

What  exception  in  a  power  will  ex- 
clude copyhold  lands,  but  not 
rents  and  services.  ibid., 

Under  a  power  directing  the  antient 

••  rent  to  be  reserved  what  may  be 
demised.  47 

Under  a  power  to  lease  in  possession 
or  reversion  the  party  cannot  do 
both.  48 

But  a  concurrent  lease  may  be  made. 

ibid. 

4.  With  respect  to  the  quality  and 
quantity  of  interest  to  be  granted. 

ibid. 

Power  to  lease  in  possession  com- 
plied with  by  a  lease  "  from"  the 
day  of  the  date.  4d 

For  three  lives  generally  and  for 
three  lives  and  the  longer  liver, 
in  what  case  all  one.  ibid. 

To  render  a  power  eflectual,  one 
may  lease  durin^r  the  continua- 
tion of  a  term  to  commence  after, 
in  what  case.  50 

Of  a  power  to  lease  for  ninety- 
nine  years  or  three  lives  in  pos- 
session, or  for  two  lives  in  posses- 
sion and  one  in  reversion,  or  for 
ope  life  in  possession  and  two  in 
reversion.  ibidm 

A  concurrent  lease  or  leases  of  the 
reversion,  what.  ibid. 

Construction  of  such  leases.  51 

What  is  a  continuance  of  a  former 
term  and  what  a  remainder  or  fu- 
ture interest.  ibid. 

What  leases  may  be  granted  where 
the  estate  at  the  creation  of  a 
power  to  lease  in  possession,  is 
part  in  possession  and  part  in  re- 
version. ibid<» 

How,  where  the  power  is  to  lease  as 
wdl  in  possession  as  reversion, 
and  the  estate  is  so  circumstanced. 

ibid, 

^Qf^tx  to  lease  for  lives  or  years, 
how  it  may  be  executed.  53 

A  man  may  lease  to  the  extent  of 
his  power^  or  to  less  than  the  ex« 
tent  of  it.  ibid^ 

So,  he  may  execute  it  at  different 
times.  ikid^ 
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5  With  respect  to  the  rent.         54 

Powers  are  adapted  to  the  two  me- 
thods of  leasing:,  viz.  at  the  best 
rent  and  upon  6nes.  ibid. 

Antient  and  accustomed  rent,  how 
to  be  understood.  56 

In  what  cases  it  must  be  reserved 
conformable  both  in  quantity  and 
quality.  ibid. 

A  fariation  in  words  merely  immn- 
terial,  in  what  case.  ibid. 

Improving  the  estate  is  not  such  an 
alteration  as  varies  the  rent  to 
vitiate  the  power.  57 

A  power  to  lease  reserving  two  parts 
in  three  of  the  improved  value  as 
rent,  bow  to  be  pursued.      ibid. 

Several  leases  may  be  made  under 
the  same  power,  in  what  case.  58 

Case  in  which  a  lease  under  a  power 
will  be  vitiated  on  account  of  the 
times  of  payment  of  the  rent,  ibid. 

In  what  respects  leases  under  powers 
in  family  settlements  differ  from 
those  under  stat.  13  £/»•  59 

The  whole  rent  must  be  paid  annu- 
dly  during  the  term.  ibid. . 

But  rent  reserved  upon  a  day  before 
the  year  ends  is  immaterial,  ibid. 

The  rent  need  not  be  reserved  to 
privies  in  blood  merely.  72 

6.  With  respect  to  the  form  of  a 
lease  under  a  power.  60 

It  ia  no  objection  to  a  lease  under  a 
power,  that  it  is  in  trust  for  him 
who  executes  the  power,  in  what 
case.  61 

Livery  is  not  necessary  to  a  lease  for 
lives  under  a  power,  but  held  to 
be  a  forfeiture.  ibid. 

A  power  to  one  and  his  assigns  runs 
to  assigns  in  deed  or  in  law.  ibid* 

But  a  proviso  to  an  executor  does 
not  extend  to  the  executor  of  his 
executor.  ibid. 

Case  in  which  a  power  is  not  held 
incompatible  with  a  trust  deed  for 
payment  of  debts.  62 

A  power  of  revocation  when  sus- 
pended during  the  continuance  of 
a  term.  ibid. 


Prebendary. 

In  ejectment  by  a  prebendary,  what 
shall  be  presumed.  407 


Prescription* 
See  Appendant,  Appurtenant,  ifc. 


BecitaL 

Where  the  plaintiff  undertakes  to 
recite  a  lease,  any  misrt^ital  is 
fatal,  if  the  action  be  founded  on 
such  lease.  9^ 

If  it  appear  by  recitals  in  the  lease 
that  the  party  had  nothing  at  the 
time  of  the  demise  and  afterwards 
he  purchase  the  lands,  the  lease 
will  not  enure  by  way  of  estoppel. 

151 

A  recital  of  an  agreement  io  the  be- 
ginning of  a  lease  will  create  a 
covenant.  446 

The  recital  of  the  will  in  the  copy 
of  the  admittance  is  good  evi- 
dence, in  what  case.  41 1 

What  should  be  set  out  in  declaring 
in  covenant.  ^W 

Recovery* 

A  ivcovery  in  ejectment  is  not  con- 
clusive evidence  against  the  de- 
fendant in  an  action  for  the  mesne 
profits,  in  what  case.  429 

Rector, 

A  rector  may  cut  down  timber  for 
the  repairs  of  the  parsonage  house 
or  chancel.  229 

So,  he  is  entitled  to  botes  for  repair 
of  bams,  &c.  belonging  to  the 
parsonage.  hid.  473 

But  he  is  not  entitled  to  fell  timber 
for  any  common  purpose,     ibid. 

An  injunction  to  stay  waste  in  cut- 
ting down  timber  in  the  churcb- 
yafxl,  will  be  granted  till  the  cause 
be  heard.  ibid. 

In  an  ejectment  for  a  rectory,  what 
should  be  proved.  407 

A  parson  leaving  tithes  upon  the 
soil,  is  liable  to  action  on  the  case 
for  a  nuisance,  when.  476 

Action  on  the  case  will  not  lie 
against  a  rector  for  not  carrying 
away  his. tithes,  ualess  they  have 
been  properly  set  out.  551 
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See  Church,  Ecclesiastical  Persons, 
Tithes,  ifc. 

Release. 

A  release  to  one  in  remainder  good 
to  enlarge  his  estate,  in  what  case. 

A  vested  interest  suffices  for  what 
release  to  operate  upon.         ibid. 

The  lessee  may  release  the  rent  re- 
served before  entry.  ihid. 

Sec  the  respective  Actions, 

Remainder. 

A  parol  lease  by  a  remainder-man 
of  a  copyhold  in  fee  commences 
immediately,  in  what  case.      87 

A  release  to  one  in  remamder  is 
good    to   enlarge   his  estate,  ui 

what  case.  c 

Of  the  remainder-man's  confirma- 
tion of  lease  by  tenant  for  life. 

40 

Rcmaindcr-man's  accepUnce  of  rent 

no  confirmation  at  law  of  a  lease 

void  against  him.  ibid. 

But  circumstonces  may  bind  him  in 

equity.  *^»^- 

See  Acceptance,  Apportionment,  Con- 
formation.  Notice,  Sfc. 

Benewah 

Of  the  renewal  of  leases.  1 39 

Renewal  of  lease  by  a  person,  joint- 
ly interested  with  an  infant,  bmd- 
ing  upon  the  former,  in  what  case. 

Tenant  for  years  may  procure  a  re- 
newal of  lease  upon  his  own  lite. 

140 

Acceptance  of  a  fine  of  the  premises 
a  breach  of  a  condition  to  renew, 
in  what  case.  ^^^^ 

Of  fines  on  renewal  of  leases.       M 
Tenant-right  of  renewal,  what.    1 44 
Assignees  of  a  bankrupt  are  not  en- 
titled to  the  benefit  of  a  covenant 
for  renewal  of  a  lease.  294 

A  new  member  of  a  corporation  en- 
titled to  his  share  of  a  fine  on  re- 
newal of  a  lease,  in  what  case. 

See  £rcctt/ion,  Fixtures. 


Renl. 

A  rent  is  an  incorporeal  heredita- 
ment. 1 02 
Signification  of  the  term  rent.  105 
It  cannot  issue  out  of  a  term  of 
years.  •  17T 
But  must  come  out  of  the  reversion. 

178 
The  several  sorts  of  rent.  105. 106 
Sent-seck,  what.  106 

Rents  of  assize,  what.  ibid. 

Of  chief-rents.  ibid. 

Of  quit«-rents.  ibid. 

Of  rack-rents.  ibid. 

Fee-farm  rent,  what.  ibid. 

A  covenant  to  pay  a  sum  yearly,  is 
not  a  rant,  but  a  sum  in  gross,  in 
•what  case.  178 

Executors,  &c.  of  tenant  for  life  may 
recover  a  proportion  of  rent  due 
at  such  tenant's  decease.         188 
Rent  follows  the  reversion.  177 

Reservation  of  rent,  what.  12 

Incidents  necessary  to  constitute  a 
good  reservation.  ibid.  178 

Upon  a  surrender   reserving  rent, 
such  reservation  operates  as  a  con- 
tract. 180 
,  Reservation  of  one  rent  by  two  joint- 
tenants  several  if  one  only  seal  the 
deed.  179 
Secus,  if  the  thing  reserved  had  been 
inseverable.  180 
Rent  reserved  by  two  joint-tenants 
by  a  demise  by  indenture  enures 
only  to  one,  in  what  case.        89 
Otherwise,  if  reserved  by  deed-poll, 
or  by  parol.                            ibid. 
Reservation  must  be  made  io-  the 
lessor,  and  not  to  a  strangei*. 

181 

Except  in  the  case  of  the  king. 

ibid. 

Reservation  only  to  the  lessor  deter- 
mines with  his  death.  ibid. 

So,  if  a  lessor  seised  in  fee  reserve 
to  him  or  his  executors  or  assigns. 

182 

So,  reservation  to  the  lessor's  heirs 
seems  bad.  ibid. 

Reservation  of  the  best  rent  that  can 
be  got  applies  to  the  best  rent  at 
the  time  of  the  lease  made.     181 

Effect  of  the  copulative  *'  and"  and 
the  disjunctive  "  or,"  in  reserving 
rent.  ^^2 
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"Yielding  and  paying"  so  much 
rent,  applies  to  all  the  time  of  the 
estate.  \»i 

Rent  payable  yearly, is  payable  dur- 
ing the  term.  ibid, 

A  yearly  rent  when  deemed  in 
arrear  if  any  part  of  the  half-year 
were  unpaid.  185 

Rent  must  be  computed  according 
to  the  reddendum,  in  what  case. 

ibiA 

In  what  case  according  to  the  kabeit' 
diim,  ibid. 

By  entry  into  any  pari  of  the  pre- 
mises the  rent  is  suspended.   191 

Except  such  entry  be  by  virtue  of 
a  power,  or  as  a  trespasser,    ibid. 

Acceptance  of  (single)  rent,  accrued 
after  notice  to  quit,  is  a  waiver  of 
landlord's  right  to  double  rent. 

349 

Rent,  when  due.  191 

Where  increased  rent  is  resen'cd  for 
converting  pasture  to  tillage,  such 
rent  is  the  measure  of  the  da- 
mages. 457 

An  agreement  to  take  a  house,  and 
pay  three  months  in  advance, 
such  advance  to  be  paid  on  taking 
possession,  seems  to  relate  to  the 
first  quarter  only.  186 

See  Acceptaiicc,  Apportionment,  Con" 
Jirmation,  Demand,   Entry,   Pay- 
ment,  and  the  respective  Actions, 

JRepair. 
See  Covenant,  Fire,  fyc. 

Replevin. 

Nature  of  the  action.  487 

Who  may  have  replevin.  488 

What  property  the  party  must  have 

in  the  goods.  m^. 

Right  to  replevy  remains  till  goods 

dre  sold.  ij,i^^ 

Against  whom  replevin  lies.  489 
Replevin  lies,  for  what  things,  ibid. 
Of  tlie  several  kinds  of  replevin. 

Out  of  what  Court  replevin  issues. 

490 
How  removed  into  a  superior  Court. 

491 

Replevin  may  be  in  the  dttinei  or 
detinuit.  ^i,^^ 


I 


General  mode  of  proceeding  is  by 
plaint.  492 

Of^  the  pledges,  their  sufficiency, 
&c;  ibid. 

How  to  make  replevin  when  the 
distress  is  for  rent*  493 

Of  the  writs  in  replevin.  494 

Of  the  withernam.  495 

Of  th/e  writ  of  second  deliverance. 

496 

Of  the  writ  de  retorno  fiabendo. 

496.  497 

Of  returns  irreplevisable.  498 

How  processes  are  to  be  executed. 

ibid. 

Of  the  declaration  in  replevin.    499 

Of  the  pleas.  500 

Of  removing  the  suit  into  a  superior 
Court.  501 

How  if  commenced  by  pane,    ibid. 

How  if  by  plaint*  iWrf. 

Plantiff  must  declare  de  novo.     502 

How  a  party  is  to  be  compelled  to 
proceed.  itid. 

Quare,  If  plainti/Tbc  authorized  to 
enter  a  common  appearance  for 
defendant.  503 

Cause  when  remanded  to  County 
Court.  iiid. 

Proceedings  not  staid  without  pay- 
ment of  the  costs.  504 

An  avowry  is  in  the  nature  of  an 
action,  and  art  avowant  in  the 
nature  of  a  plaintiff.  ibid. 

An  avowry  therefore,  like  any  other 
declaration,  need  be  good  only  to 
a  common  intent.  >  ibid. 

But  it  must  shew  what  certainty. 

ibid. 

So,  plaintiff  need  not  aver  hoc  para- 
^^'  4rc.  iOid. 

If  the  plaintiff  claim  property,  the 
avowant  must  shew  his  right  to 
distrain.  ,-^,-rf. 

The  defendant  cannot  have  return 
of  more  cattle  than  he  distrains 
for.  505 

How,  where  avowry  is  for  rent  ar- 
rear if  a  clause  direct  a  demand. 

ibid* 

How,  if  the  clause  be  no  more  than 
the  Jaw  speakii.  ihid. 

A  demand  must  be  laid,  in  what 
case.  g^i^ 

An  avowry  therefore  held  ill  for  a 
nomine  pcsna,  though  good  for 
the  rent.  itid. 
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But  want    of  demand    was    cured 

where   issue  was  on  a  collateral 

matter.  505 

Avowry  abated  for  part  of  the  rent. 

ibid. 

How,  where  avowry  i»  made  for  se- 
veral rents.  ibid. 
Avowry  may  be  for  part  of  a  rent 
charge  at  one  time  and 'part  at 
another.  ibid* 
Avowry  for  more  than  is  due  may 
be  cured.  ibid. 
Parceners  and    joint-tenants   must 
join  in  an  avowry.  50tj 
But  not  tenants  in  common*       ibid. 
80,    in  replevin   against   two,  who 
made   several   avowries   in   their 
respective  rights,  l>oth   avowries 
were  abated^  for  what  reason. 

507 
How,  if  one  distrain  for  rent  and 
before  avowry   the  estate  deter- 
mine, ibid. 
The  defendant  in  replevin  need  not 
set  out  his  title.  ibid. 
How,  where  the  rent  reserved  at  the 
time  of  entering  on  the  premises 
was  afterwards  varied  by  agree- 
ment. 508 
Nil  habuit,  ^c.  an  inadmissible  plea. 

ibid. 
Though  the  plaintiff  misrecite  his 
title, judgment  maybe,  provided 
he  shew  what.  ibid. 

How,  if  executors  avow  under  stat. 
32  H,  8.  c.  37.  509 

Avowry  by  executor  under  32  H. 
8.  c.  37.  <».  1.  need  not  state  de- 
fendant's term  in  premises,    ibid. 
Judgment  non  obstante  not  allowed 
to  be  entered  against  bailiff  of  ex- 
ecutrix, in  what  case.  516 
An  avowry  by  huabaud  alone  good, 
in  what  case.  509 
Though  defendant  be  entitled  to  the 
rent,  yet  the  taking  may  be  torti- 
ous,                                        ibid. 
Tender  must  be  made  before  im- 
pounding, otherwise  the  taking  is 
not  tortious.  510 
What  are  good  pleas  to  avowry  for 
rent.                                       ibid. 
The  plaintiff  may  pay  into  court  the 
rent  avowed  for.                     ibid, 
A  set-off  cannot  be  pleaded.        511 
^leithcr  can  a  mutual  demand  be 
given  in  evidence.                  ibid. 


Whether  a  mutual  debt  may  be  spe- 
cially pleaded.  511 
Plea  not  suffered  to  be  withdrawn 
and  avowry  confessed,  m   what 
case.                                        ibid. 
What  shall  be  a  departure  from  the 
plea.                                        ibid. 
Where  the  commencement  of  rent 
appears,  seisin  is  not  material. 

512 
Of  avowry,  &c.  for  cattle  damage- 
feasanL  ibid. 

The  judgment  in  replevin  can  Ijc 
only  for  damages.  514 

Upon  judgment  by  (Utfault  a  writ 
of  inquiry  shall  be  awarded,  ibid. 
The  judgment  need  not  express  the 
return  to  be  irreplevisable.      515 
Pleadings  in  replevin  are  within  stat. 
4  Ann.  c,  16.  ibid. 

Of  the  costs  when  some  issues  arc 
found  for  the  plaintiff  and  some 
for  the  defendant.  '516 

Certificate  of  probable  cause  not  re- 
quired, ibidm 
Defendant  may  sign  a  non.  pros,,  and 
enter  up  judgment,  in  what  cases. 

517 
How    to   proceed    if   before    issue 
joined.  518 

If  plaintiff  become  nonsuit,  defend- 
ant may  either  proceed  under  the 
statute  17  Car.  2.  c,  7.  or  go 
against  the  plaintiff  and  his  sure- 
ties on  the  replevin  bond,  ibid. 
The  statute  does  not  alter  tlx?  judj;- 
ment  at  common  law,  but  only 
gives  a  funher  remedy.  ibid. 

The  Court  will  permit  defendant  to 
amend  his  judgment  and  make  it 
a  common  law  judgment,  in  what 
case.  ibid. 

Even  after  a  writ  of  error  brouj^ht. 

ibid. 
Whether  a  writ  of  enquiry  can  be 
granted  to  supply  a  defective  ver- 
dict. 519 
If  there  have  been  no  avowry  the 
writ  of  inquiry  will  be  set  aside. 

ibid. 

Of  the  remedies  where  the  pledges 

prove  insufRcient.  520 

By  action  on  the  case  against  the 

sherifil  ibid. 

The  Court  will  not   proceed   in  a 

summary  way  by  attachment  ib. 

Against  the  bail,  by  sci.fa,        521 
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By  scire  facias  against  the  pledges. 

522 

By  proceeding  oii  the  replevin  bond. 

ibid. 

The  sheriff  cannot  Ukc  money  or 
cattle  as  a  pledge.  523 

Of  the  pledges  according  to  stat. 
17  C.  2.  ibid. 

Who  are  liable  for  their  suffici- 
ency, ibid. 

A  replevin  clerk,  partner  in  an  at- 
torney's firm,  must  sue  alone  for 
preparing  a  replevin  bond.      525 

Rescous. 

A  rescous,  what.  322.  539 

Remedies  for  pound-breach  and  res- 
cous. iff'  ib. 
See  DiHi-ess. 


See  Rent. 


Reservation. 


Reva'sion. 


Sec  Case,  Entry  and  Re-entry,  Rent, 
^c.  and  the  respective  Actions. 


Right  of  Way. 


See  Way, 


See  Deed. 


See  Removal. 


Seal. 


Seizure. 


Sheriff. 


See  Execution,  Renewal,  Forcible 
Entry. 

Spiritual  Persons. 

See  Ecclesiastical  Persons. 

Stamps, 

A  lease  must  be  stamped  as  a  lease 
by  deed,  though  it  be  not  by 
deed.  30 


A  deed  is  good  though  executed 
before  it  is  stamped.  31 

But  it  must  be  stamped  to  be  ad- 
misiiible  in  evidence.  ibid. 

A  deed  is  valid,  thous^h  stamptfd 
with  a  stamp  of  greater  value,  in 
what  case.  ibid. 

An  assignment  of  a  lease  by  in- 
dorseftient  should  be  stamped. 

ibid. 

Though  a  parol-lease  for  three 
years,  is  good,  yet  if  the  party 
reduced  it  to  writing,  it  must  be 
stamped.  ibid. 

Inventories  must  he  stam|)ed.    ibid* 

See  Jgreanent,  Assumpsit,  4*^. 

Statute- Merchant f  and  Statute- 
Staple. 

Of  leases  by  tenants  by  Statutes- 
Merchant  and  Staple.  84 

Their  leases  are  conditional.      ibid. 

They  may  make  admittances  to»  and 
grant  copies  of,  copyhold  lands, 
in  what  cases.  ibid. 

The  conusee  of  a  statute-merchant 
may  bring  ejectment  368 

Such  conusee  must  prove  what.  411 

Subscribing  Witness. 

A  lease  must  be  proved  by  the  sub- 
scribing witness.  14 

Sufferance^  Tenant  at. 

Who  is  such.  177 

He  cannot  either  underlet  or  sur- 
render. 63 

Surrender. 

A  surrender,  what.  129 

Incidents  requisite  to  make  a  good 
surrender.  138 

One  who  cannot  grant  cannot  sur- 
render, ibid. 

One  who  cannot  take  by  grant,  can- 
not take  by  surrender.  ibid, 

A  surrender,  by  what  words  made. 

129 

Circumstances  requisite  in  a  sur- 
render, ibid. 

A  surrender  diflfers  from  a  release, 

in  what.  1^0 
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Upon  what  estate  a  surrender  may 
operate.  _  131 

A  separate  lease  of  lands  in  two 
places  to  one  party,  not  a  surren- 
der. 135 

Acceptance  of  a  new  lease,  a  sur- 
render. 132 

Acceptance  of  a  rent-charge,  &c. 
out  of  the  same  lands,  works  a 
surrender,  in  what  cases.         126 

In  what  cases  it  does  not.         ibid. 

Of  surrender  by  ecclesiastical  per  • 
sons.  68 

htSLse  in  ftuuro  cannot  be  actually 
surrendered  before  the  term  com- 
mences. 138 

But  they  may  be  surrendered   in 

,  law  before.  ibid. 

An  estate  g^ranted  by  way  of  sur- 
render does  not  need  livery  of 
seisin.  109 

Where  there  is  a  covenant  to  surren- 
der, equity  assists  lessee  to  retain 
possession,  in  what  case.  134 

Upon  a  surrender  reserving  rent, 
the  rent  is  good  by  way  of  con- 
tract, not  of  reservation.  180 


Tail  Estate. 

Sec  Confirmatioiij  Entry  and  Re-entty, 
Sfc,  and  the  respective  Actions. 

Tail  after  Pombility  of  Issue 
extinctj  Tenant  in. 

Who  is  such  39 

His  estate  equivalent  to  that  for  life. 

40 
He  may  demise  accordingly,     ibid. 
Extent  of  such  tenant's  power  to 
demise,  see  Life,  estate  for. 

Taxes. 

The  occupier  of  the  premises  is  lia- 
ble to  pay  the  taxes.  192 

But  a  house  within  the  limits  of  an 
hospital  is  not  assessable,  in  what 
case.  193 

The  land-tax  is,  quoad  the  public, 
the  tenant's  tax.  192 

But  as  between  landlord  and  tenant, 
it  is  the  landlord's  tax.  ibid. 

The  tenant  may,  by  statute,  deduct 
the  Ibnd-tax,  and  the  landlord 
must  allow  it.  ibid. 


The  landlord  is  to  pay  only  the  old 
land-tax,  if  a  covenant  be  for  te- 
nant to  pay  all  the  taxes  except 
theland-Ux.  192 

The  land-tax  act  enables  the  tenant 
to  deduct  the  tax,  ''  without  any 
deduction,"  &c.  ibid. 

Land-tax  and  paving-rales  must  be 
deducted  yearly  from  the  land- 
lord. 511 

The  tenant  not  relieved  in  equity, 
in  what  case.  1 93 

The  tenant  commonly  covenants  to 
pay  all  taxes  except  the  land-tax. 

250 

The  g^ntee  of  a  fee-farm  rent  is 
exempt  from  the  land-tax,  in  what 
case.  ibid, 

A  statute  authorizing  the  tenant  to 
deduct,  will  not  repeal  his  cove- 
nant. 251 

A  covenant  to  pay  "  all  taxes,"  ap- 
plies to  what.  250 

So,  a  covenant  to  discharge  from 
taxes,  extends  to  what.  ibid. 

A  covenant  to  pay  "  all  fresh  taxes," 
applies  to  what.  250 

A  covenant  to  have  lands  discharged 
of  all  rents,  discharges  from  a 
quit-rent.  ibid. 

A  covenant  to  pay  taxes  on  the 
land  does  not  extend  to  personal 
charges.  ibid. 

"  Taxes,"  generally,  signifies  par- 
liamentary taxes.  ibid. 

If  tenant  covenant  to  pay  ''all 
taxes,"  he  is  liable  to  pay  what 
taxes.  251 

Tenancy. 

See  Acceptance,  Confirmation,  Lessee, 
Notice,  Sfc.  i^c. 

Tenants  in  Common. 

Lease  to  one  in  his  public  capacity 
and  to  /.  S.  they  are  tenants  in 
common.  179 

Their  leases  (as  well  as  those  of 
joint-tenants)  bind,  whether  they 
be  in  prasenti,  or  in  future.       89 

So,  a  lease  by  deed-poll  or  by  parol, 
reserving  one  rent,  enures  tobo^. 

ibicL 

But,  if  by  deed  indented,  it  enures 
to  him  only  who  made  the  lease. 

ibid.  154. 183 
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One  tenant  in  comnnon  may  di^itrftin 
for  hii»  share  of  the  rent.  306 

Tenant  per  Auter  Vie. 

Who  is  fiuch,  and  how  created.   43. 

107 

Such  estate  deviseable,  or  asictd  in 
the  hands  of  the  heir  or  repre- 
sentative. 108 

Leases  of  such  tenants  determine  on 
the  death  of  Cestui  que  Vic,       42 

Tender, 

See  Demand,  Distress,  and  their  re- 
spective Actions* 

Tenementm 

m 

Its  signification.  373 

Ejectment  will  not  lie  for  a  tene- 
ment, ibid, 

2enendum* 
Tenendum,  in  a. deed,  nature  of.     11 

Term, 

The  word  comprehends  as  well  the 
interest  in  the  laud,  as  the  time. 

113 

Called  a  term  of  years^  in  what  case. 

ibid. 

Terms  created  for  particular  pur- 
poses are  not  accounted  leases.  114 

Therefore  they  attend  the  inherit- 
ance, when  the  purpose  is  an- 
swered, ibid. 

iWhen  surrender  of  a  term  of  this 
'  kind  presumed.  405 

But  generally  a  term^  however  long, 
is  but  a  chattel,  and  goes  to  the 
executor.  1 14 

Though  devised  to  one  and  his  heirs 
male.  ibid. 

Except  it  be  limited  to  attend  the 
inheritance.  ibid. 

In  which  case  it  may  be  entailed. 

ibid. 

Which  entail  will  be  good,' though 
by  different  clauses,  or  a  deed 
executed  at  difierent  times,    ibid, 

Interesse  terfnini,  what  meant  there- 
by, ibid. 

It  ^8  in  the  lessee  whether  the  lease 
he  in  pretsenti,  or  in  fitturot  ibid. 

Who  may  grant  it  to  another,   ibid. 

The  devisee  of  a  term  of  years  may  I 


hrln^  an  ejectment  to  recover  the 
term.  868 

But  he  must  shew  the  assent  of  the 
executor.  ibid. 

Which  may  be  done,  bow.        ibid. 


Terrier. 


See  Survey, 


Timber. 
See  Estovers,  Waste. 

Tithes. 

Tithes,  what.  103 

Are  an  incorporeal  hereditament. 

ibid. 

May  be  demis«>il.  ibid. 

An  action  of  debt  will  lie  for  arrears 
of  ren*  for  tithes.  103 

A  condition  may  be-  annexed  to  a 
grant  of  tithes.  24S 

Any  one  who  Jias  an  estate  ofinbe- 
ritance  in  tithed  may  brin^  eject- 
ment or  other  action  for  ihem. 

372 

The  proprietors  of  tithes  are  rate- 
able to  the  relief  of  the  poor.  903 

Case  lies  against  the  proprietor  of 
tithes  for  not  taking  thero  away. 

476. 550 

But  trespass  vi  et  armis  will  not.  ih. 

See  Church,  Rector. 

« 

ime. 

See  Pleading,  Recital,  ^c,  and  the 
respective  Actions. 


ToU. 
Toll  is  an  incorporeal  hereditament. 

m 

Tolls  are  demiseable.  105 

Tolls,  not  rateable  to  the  poor's  rite. 

201 

Tools. 

The  tools  and  utensils  of  a  min's 
trade  cannot  be  distrained,  in 
what  case.  310 

Secus,  if  they  be  not  in  use,  or  anj 
other  distress  can  be  had.      ibid. 

Implements  of  husbandry,  and 
beasts  of  the  plough,  are  exempt, 
in  what  case.  Hm. 
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The  Gontrarj  role  prcvaiU  with  re- 
gard to  distrcfls  for  poor's  rate. 
^  Sll.  Sll 

TVees. 
See  Timber,  Waste. 

Trespass. 

See  Distress,    Execution,  Removal, 
Waste,  ^c. 

Trover. 

Trover  for  timber  severed  may  be 

broufht^  by  whom,  285 

If  a  stranger  cut  down  timber^  the 

lessor  may  bring  trover  for  it. 

ibid. 
So»  it  lies  against  an  executor  who 

converts  timber  to  his  own  use. 

473 
But  a  bill  in  equity  may  be  advise- 

able.  ibid. 

Trover  may  be  brought  for  an  article 

improperly  distrained.  310 

The  distinction  between  trorer  and 

trespass.  534 

Trust. 

Of  terms  in  trust.  156 

The  husband  shall  have  the  trust  of 

a  term  in  right  of  his  wife,  except 

in  special  cases.  76 

Turbartf. 
See  Estovers, 


Use  and  Occupation. 
See  Assumpsit,  Occupancy. 

Uses. 
See  Pouier,  Waste. 


Vacant  Possession. 
See  Ejectment,  Possession. 

Void  and  Voidable. 

See  Acceptance,  Confirmation,  Enify, 
and  Reentry,  Lease,  ifc. 


Waiver. 
See  Acceptance,  Confirmation,  Not^ke. 

Watercourse. 

'Eiecimeni  will  not  lie  for  a  water- 
course or  stream  of  water.      376 

It  should  be  "  of  so  much  land  co- 
vered with  water."  ibid. 

See  Land. 

Way. 

A  way  or  right  of  way  is  demiseable 
with  land.  104 

For  the  grantee  or  leasee  shall  have 
all  ways,  &c.  which  the  grantor 
or  lessor  had.  ibid. 

If  a  man  reserve  to  himself  a  way, 
he  cannot  use  it  but  at  reasonable 
times  and  upon  request.        ibid. 

Ejectment  will  lie  by  the  owner  of 
the  soil  for  land  subject  to  a  pas- 
sage over  it.  872 

It  shall  be  recovered  subject  to  the 
easement.  ibid. 

Of  obstruction  of  a  right  of  way.  560 

A  right  of  way  originates,  how.  ibid. 

By  special  permission.  ibid. 

By  prescription.  ibid. 

As  if  a  man  grant  a  piece  of  ground 
in  his  field,  he  gives  away  to  come 
at  it,  how.  ibid. 

Remedy  for  obstruction  of  way,  see 
Case  and  Trespass. 

Of  the  remedy  by  writ  of  quare  ob* 
struxit.    •  562 

Who  is  entiUed  to  this  wrH.       568 

Nature  of  such  writ.  i^d. 

It  lies  against  whom.  ibid. 

Waste. 

Is  voluntary  or  permissive.         212 

What  acU  amount  to  waste,      ibid. 

Rule  respecting  fixtures.  ibid. 

Fixtures  must  be  removed  within 
the  term  to  constitute  waste,    ib. 

What  things  are  denominated  fix- 
tures. 214 

Of  the  different  parties  between 
whom  questions  respecting  fix- 
tures arise.  216 

Gcsieral  rule  upon  the  subject.  21 9 

Waste  may  be  done  in  hoosesy  how. 
^  222 

Xx 
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Cutting  timber  waste.  S23 

Except  for  repairs.  ibid. 

Digging  for  gravel,  &c.  waste.  22& 
Cod  verting  arable  inio  pasture,  &c. 

waste.  226 

Of  tbe  remedies  for  waste  at  the 

common  law.  460 

Of  the  remedies  by  the  statutes  of 

Marlbridge  and  Gloucester,     461 
Court  of  Chancery  will  not  restnun 

tenant   in  tail  from  committing 

waste.  460 

Damages  recoverable  under  statute 

of  Gloucester,  ibid. 

Of  the  writ  of  Estrepement,  ib.  461 
Of  the  writ  of  waste.  462 

A  purchaser  shall  have  an  action  of 

waste.  ibid. 

So  a  parson  or  prebendary.  ibid. 
So  a  lessor,  though  lease  has  expired. 

463 
So  grantee  of  reversion.  ibid. 

Waste  lies  against  an  executor  de 

son  tort,  ibid. 

An  occupant  shall  be  punished  for 

waste.  ibid. 

Of  the  custom  of  London  respecting 
^    waste.  46€ 

Who  is  entitled  to  action  of  waste 

against  tenant  for  life.  ibid. 

It  is  a  mixed  action.     ^  ibid. 

Of  tbe  process  in  the  action.  465 
The  plaintiff  must  shew  his  title. 

ibid. 
The  declaration  must  state  what. 

466 
The  general  issue  is  no  waste  done. 

467 
Of  pleas  in  excuse.  ibid. 

Of  replications  and  rejoinders.  468 
Of  the  judgment  in  the  action.  469 
Of  trover  for  waste.  ibid. 

Of  case  in  the  nature  of  waste.  470 

Hither    cs^su^  or   treopass    for  waste 

committed  lies,  against  whom.  ib. 

Case,  as  the  preferable  remedy,  is 
usually  brought.  ibid. 

Of  the  remedy  in  equity  for  waste. 

471 

The  Court  of  Chancery  has  a  concur- 
rent jurisdiction  with  the  courts 
of  common  law.  ibid. 

The  relief  af&rded  by  a  court  of 
equity  oAen  preferable  and  some- 
limes  necessary.  ibid^ 

Prohibition  went  at  common  law, 
against  whom.  ibid. 


Upon  a  bill  for  an  injunction  the 
Court  will  stay  waste.  47 1 

Equity  aids  the  remainder-man,  re« 
versioner,  or  lord,  in  what  case. 

ibitL 

An  injunction  will  be  gpranted  in  be- 
half of  an  infant  in  ventre  $a  mere, 

ibid^ 

The  tenant  ifr  dispunishable  of  waste, 
in  what  case,  and  how  far  re- 
strained or  not.  ibid* 

An  injunction  may  be  applied  for 
immediately,  in  what  cases,   ibid. 

Equity  will  interpose  though  a 
mesne  remainder  be.  472 

So,  equity  will  restrain  tenant  for 
life  from  doing  what.  ibid. 

But  will  not  decree  him  to  repair. 

ibid. 

So  against  an  under-tenant  at  tbe 
suit  of  the  ground  landlord,  ibid. 

So,  a  mortgagor  may  have  an  in- 
junction against  the  mortgagee, 
and  vice  versd.  ibid, 

A  rector  will  be  restramed  front 
cuttiugdown  timber  in  the  church- 
yard. 473 

Where  the  defendant  sets  op  a  right 
to  the  inheritance,  the  Court  will 
refuse  an  injunction  till  the  an- 
swer come  in.  ibid. 

Except  in  certain  cases.  ibid. 

Whether  a  bill  for  an  account  of 
timber  felled  may  be  brou^t, 
seems  doubtful.  wid. 

On  motion  to  stay  waste,  a  parti- 
cular title  must  be  shewn.       474 

A  suit  for  waste  is  not  a  breach  of 
covenant  for  quiet  enjoyment.  536 

-Covenant,  not  waste,  ia  the  proper 
remedy  on  a  proviso  that  the  les- 
sor may  cut  down  trees,  463 

See   Covenants,   Estovers^  Tyespass, 

ifC. 

Wife. 
See  Barony  and  Feme*covert. 

mu. 

Sec  Bailiff,  Guardian,  Notice,  ifc. 

Withernam. 
See  Mcplevin. 
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Witness. 

Presence  of  witnesses  necessary  to 
render  the  execution  of  a  deed 
valid.  13 

When  there  is  a  subscribing  witness 
he  must  be  called.  14 

The  tenant  cannot  prove  the  fact  of 

possession  in  an  action  of  eject- 

.ment.  •  412 

But  the  landlord  is  competent  to 
prove  the  terms  of  his  own  de- 
mise, in  what  case.  ibid, 

A  grantee  may  prove  the  execution 
of  the  deed  to  himself  if  he  be  a 
bare  trustee.  413 

An  heir  apparent  may  be  a  witness 
concerning  the  title  of  the  land. 

ibid. 

But  the  remainder-man  cannot,  ibid. 

Neither  can  tenant- in- tail,  reroain- 
der-in-tail,  &c.  ibid. 

An  executor  may  be  a  witness  if  he 
have  not  the  surplusage  by  the 
wHL  ibid. 

An  executor  in  trust  may  be  a  wit- 
ness, ibid. 

An  executor  may  be  a  witness 
though  liable  as  executor  de  son 
tort.  ibid. 

So,  an  executor  who  takes  not  any 
beneficial  interest  may  prove  his 
testator's  sanity.  ibid. 

Who  may  prove  the  title  of  the  ven- 
dee of  the  inheritance.  ibid. 

Declarations  by  tenants  are  admis- 
sible evidence  after  their  death  to 
shew  whether  a  piece  of  land  be 
parcel  or  not.  412 

If  a  person  interested  execute  a  sur- 
render or  release,  he  becomes 
competent.  413 

So,  though  the  party  refuse  to  accept 
the  surrender  or  releast;.  ibid. 

On  a  motion  for  a  new  trial,  no  ob- 
jection to  a  witness  can  be  re- 
ceived, which  was  not  made  at 
the  trial.  ibid. 

Even  an  objection  discovered  after 
the  trial  is  not  a  sufficient  ground 
for  a  new  trial.  ibid. 

Sec  Demandf  Evidence^  Notice. 

Wood. 

See  Copyholders,  Covcjiani»  Estovers, 

Waste. 


YearSf  Estate  for. 

Oriein  and  nature  of  such  estate. 

^  113 

Estate  for  years  deemed  chattels, 

and  cast  upon  the  executor.        2 

Of  the  commencement  of  a  lease  for 
years.  114 

It  may  commence  either  in  prctsenti 
or  infiuuro.  ibid. 

If  intended  to  commence  infuturo 
and  the  prior  lease  be  void,  or 
misrecited,  it  shall  begin  pre- 
sently, ibid. 

In  case  of  an  impossible  date,  the 
lease  shall  commence  from  the 
deb  very.  H^ 

In  case  of  an  uncertain  date,  the 
lease  is  void.  ibid. 

For  all  leases  for  years  must  be  cer- 
tain, i^id' 

A  lease  may  commence  at  one  day 
in  point  of  computation,  and  at 
another  in  point  of  interest.    1 16 

Leases  for  years  void  for  uncertainty, 
in  what  cases  rendered  good  leases 
for  life  by  livery  of  seisin.       120 

Entry  necessary  in  a  lease  for  years, 
to  vest  the  estate  in  the  lessee,  ibid. 

Lessee  is  not  tenant  to  many  pur- 
poses till  he  enter.  ibid. 

His  estate  before  entry,  what.  ibid. 

If  the  lessee  die  before  entry,  his 
executors,  &c.  may  enter.       121 

If  one  of  two  joint  lessees  die  before 
entry,  his  interest  survives,    ibid. 

The  duration  of  a  lease  for  years 
roust  be  ascertained  or  ascertain- 
able, ibid. 

Else  the  lease  will  be  void.         ibid. 

A  lease  for  years,  without  saying  how 
many,  is  good  for  two  y^ars.  ibid. 

A  lease  while  it  please  both  parties, 
is  but  a  lease  at  will.  ibid. 

Where  a  parson  demises  for  a  year 
and  so  on  while  he  continues  par- 
son, it  is  what  lease.  122 

A  lease  for  three,  six,  or  nine  years, 
determinable  in  1788,  1791,  and 
1794,  good  for  nine  years  deter- 
minable at  the  end  of  three  or  six 
years.  124 

One  having  an  interest  for  three 
years  demises  for  five,  the  lease  is 
good  for  three  years.  125 

A  lease  made  while  another  exists  b 
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good  for  the  term  beyond  the  fint 
leate.  135 

A  lease  for  years  may  cease  and  re- 
yive  again  in  divers  cases,      ihid. 

Acceptance  of  a  lease  for  years  sus- 
pends a  rent-charge  for  life.   196 

Termination  of  a  lease  for  years,  how 
effected.  ibid. 

By  effluxion  of  time.  ibid. 

By  merger.  ibid. 

By  surrender.  129 

By  cancelling  the  deed  of  demise. 

145 

By  conation  within  the  lease  or  in* 
dorsed  thereon.  146 

By  forfeiture  of  the  lease.         ibid. 

Of  leases  for  years  in  reversion. 

148. 149 


Of  future  interasU.  155 

Of  leases  for  years  by  way  of  attorn- 
ment. 150 

m .1    M  » !■  ■■Mil ^iiif   Ml  >  Qf*   estop- 

peL  ibid. 
■  ■■  «■■  ■■■  in  trust.  156 
'  I  by  way  of  mort- 
gage. J57 

See  Acceptance^  Administraion  md 
Jgreement^,  Rent,  Renewal,  Bever^ 
Hon,  Futmre  buereet,  ifc,  ifc.  mi 
the  respective  Actiom, 

Year  to  YeoTj  Tenatuyjrom* 
See  Notice,  Fences,  Ifc. 


APPENDIX  OP  PRECEDENTS. 

AGBEBUSNTfoT  a  lease  qfa  house  and  field 567 

for  a  farming  /ed»e...«,... .••^••••••••••m.  568 

to  let  iodgings..^^ 570.571 

A  lease  for  years  qfa  house  and  lands  in  the  country,  mth  the 

exception  qf  trees,  and  ^fecial  covenants.. »*  571 
An  indorsement  for  continuing  a  lease  for  a  longer  term,  after 

the  expiration  qft^prvjou •••••». ••.••••.•••  578 

A  building  lease  .., ^..: ,.«.. 580 

Lease  efa  house  in  toum • • 584 

Covenant  by  the  lessee  not  to  use  or  assign  the  premises  for  any 

offensive  trade,. •.....• 589 

An  assignment  of  leasehold  interest  by  deed-poll  indorsed  en 

the  lease •••. •••••••..« •••  590 

Forms  qf  notices  to  quit,  ifC •••••• «••••  591 

Haw  to  make  a  distress  for  rent-^irrear,  and  of  the  sale  qfthe 

same  • r • • 594 

Precedents  of  pleadings  in  replevin*.,, •.,..,„,* • 598 

Proceedings  in  ejectment, *,%,,„ «• »..••••«.••#•••..•••  611 


THE  END. 
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